
To: McCabe, Janet[McCabe.Janet@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; 
Goffman, Joseph[Goffman.Joseph@epa.gov]; Wayland, Richard[Wayland.Richard@epa.gov] 
Cc: Risley, David[Risley.David@epa.gov] 
From: Harvey, Reid 
Sent: Thur 1/7/2016 11:38:55 PM 
Subject: RE: EPA Docket ID No. EPA-HQ-OAR-2015-0500 -- Request of the Utility Air Regulatory 
Group for a Further Extension of the Public Comment Period 

I've 

From: McCabe, Janet 
Sent: Thursday, January 07, 2016 6:35PM 
To: Dunham, Sarah <Dunham.Sarah@epa.gov>; Stewart, Lori <Stewart.Lori@epa.gov>; Page, 
Steve <Page.Steve@epa.gov>; Koerber, Mike <Koerber.Mike@epa.gov>; Goffman, Joseph 
<Goffman.J oseph@epa.gov> 
Cc: Harvey, Reid <Harvey.Reid@epa.gov>; Risley, David <Risley.David@epa.gov> 
Subject: RE: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request of the Utility Air 
Regulatory Group for a Further Extension of the Public Comment Period 

few more of you. . 1s 

From: Fichthom, Norm L~~~~~~~~~~~""J 
Sent: Thursday, January 07, 2016 5:20PM 
To: Mccarthy, Gina 
Cc: McCabe, Janet Risley, 
David 
Subject: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request of the Utility Air Regulatory 
Group for a Further Extension of the Public Comment Period 

January 7, 2016 

Dear Administrator McCarthy: 
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I am attaching a letter requesting, on behalf of the Utility Air Regulatory Group (UARG), that 
EPA further extend the public comment period for the Cross-State Air Pollution Rule Update for 
the 2008 Ozone NAAQS (80 Fed. Reg. 75706 (Dec. 3, 2015)) in the above-referenced Docket 
No. EPA-HQ-OAR-2015-0500. Although UARG appreciates EPA's decision to grant a limited 
extension of the comment period from January 19 to February 1, 2016, UARG reiterates in the 
attached letter (which is being filed in this docket in www.regulations.gov) our December 8, 
2015 request that EPA extend the comment deadline to a date that is no earlier than 90 days after 
the date of Federal Register publication of the proposed rule, i.e., to no earlier than March 2, 
2016. 

Thank you in advance for your consideration ofUARG's request. I would be happy to discuss 
this at any time. 

Sincerely, 

Norman W. Fichthom 

Counsel to the Utility Air Regulatory Group 

!><!Norman Fichthorn 

Partner 

p 202.955.1673 

Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
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HUNTON& 
WILLIAMS 

January 7, 2016 

Via First-Class Mail, Electronic Mail, 
and Electronic Submission to www .regulations.gov 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

HUNTON & WILLIAMS LLP 
2200 PENNSYLVANIA A VENUE, NW 
WASHINGTON, D.C. 20037-1701 

TEL 202 • 955 • 1500 
FAX 202 • 778 • 2201 

NORMAN W. FICHTHORN 
DIRECT DIAL: 202 • 955 • 1673 
EMAIL: nfichthom@hunton.com 

FILE NO: 

Re: Request of the Utility Air Regulatory Group for a Further Extension of the 
Public Comment Period on the "Cross-State Air Pollution Rule Update for the 
2008 Ozone NAAQS," Docket No. EP A-HQ-OAR-2015-0500 

Dear Administrator McCarthy: 

The Utility Air Regulatory Group ("UARG") 1 appreciates EPA's decision to grant a limited 
extension of the public comment period on the Proposed Cross-State Air Pollution Rule 
Update for the 2008 Ozone NAAQS from January 19 to February 1, 2016. 80 Fed. Reg. 
81251 (Dec. 29, 2015). This extension, however, is considerably shorter than the extension 
that UARG requested in its December 8, 2015 letter, EPA-HQ-OAR-2015-0500-0214, and, 
contrary to EPA's suggestion in its extension notice, does not "ensure that the public has 
sufficient time to review and comment on the proposal" in a comprehensive manner. 80 Fed. 
Reg. at 81251. UARG requested that EPA establish a comment period on the proposed rule 
ending no earlier than 90 days after the date of Federal Register publication of the proposed 
rule, i.e., no earlier than March 2, 2016. That period of time is necessary to allow 
stakeholders, including UARG, to analyze the proposed rule and the data and other technical 
materials associated with it and to prepare comprehensive comments. Accordingly, UARG 

I UARG is an ad hoc, not-for-profit group of electric generating companies and national trade 
associations that participates on behalf of its members collectively in administrative 
proceedings under the Clean Air Act, and in litigation arising from those proceedings, that 
affect electric generators. 
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HUNTON& 
WILLIAMS 

The Honorable Gina McCarthy 
January 7, 2016 
Page 2 

reiterates that, for the reasons described in its December 8 extension request letter, EPA 
should extend the comment period on the proposed rule to at least March 2, 2016, and UARG 
hereby respectfully renews its request that EPA do so. 

Please let me know if you would like to discuss UARG's request for a further extension ofthe 
comment period. Thank you in advance for your consideration of this request. 

cc (via electronic mail): 

Sincerely, 

Norman W. Fichthom 
Counsel to the Utility Air Regulatory Group 

Janet McCabe, Acting Assistant Administrator, EPA Office of 
Air and Radiation 

Reid Harvey, Director, Clean Air Markets Division, EPA Office 
of Atmospheric Programs 

David Risley, Clean Air Markets Division, EPA Office of 
Atmospheric Programs 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Giles-
AA, Cynthia[Giles-AA.Cynthia@epa.gov]; Rennert, Kevin[Rennert.Kevin@epa.gov]; Garbow, 
Avi[Garbow.Avi@epa.gov] 
From: Vaught, Laura 
Sent: Thur 1/7/2016 6:34:41 PM 
Subject: RE: DOl PElS TPs 1 7 16 v2 

one under section on concerns. 

From: Goffman, Joseph 
Sent: Thursday, January 07, 2016 10:50 AM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Giles-AA, Cynthia <Giles
AA.Cynthia@epa.gov>; Vaught, Laura <Vaught.Laura@epa.gov>; Rennert, Kevin 
<Rennert.Kevin@epa.gov>; Garb ow, A vi <Garbow.A vi@epa.gov> 
Subject: DOl PElS TPs 1 7 16 v2 

With Cynthia's point added as bullet under Communications Approach 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Thur 1/7/2016 1:46:01 PM 
DOl PElS TPs 1 6 16.docx 

ED_ 000738 _ 00002185-00001 



To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Tue 1/5/2016 2:12:43 PM 
Fwd: January 5, 2016 Briefing to Address Pending Transport FIP Litigation 

Sent from my iPhone 

Begin forwarded message: 

From: "Hogan, Stephanie" 
Date: January 4, 2016 at 5:43:44 PM EST 
To: "McCabe, Janet" 

Twunjala" 
Cc: "Atkinson, Emily" 
Subject: January 5, 2016 Briefing to Address Pending Transport FIP Litigation 

Please find attached the final briefing paper for tomorrow's 2pm meeting to discuss how the 
Agency wishes to proceed with two pending cases against Sierra Club that address EPA's 
obli_gation to promulgate interstate transJ?ort FIPs. i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Attorney-·c-l.ieili"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

~----- --------- ------- -Atto-rne-Y'"'"'CIIe·ni'"'"'"'"'"'"'"'"'"'"' __ ,.,.,. __ ,.,.,.,.,.,.,.l 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

OGC looks forward to tomorrow's discussion. 
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Best Regards, 

Stephanie 

Stephanie L. Hogan 1 US EPA 1 Office of General Counsell Air and Radiation Law Office 1 Mail 
Code 2344A 1 phone: (202) 564-3244 1 fax: (202) 564-5603 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, attorney
client, attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ. 
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To: Page, Steve[Page.Steve@epa.gov]; Harnett, Biii[Harnett.Bill@epa.gov]; Tsirigotis, 
Peter[Tsirigotis.Peter@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Davis, 
Alison[Davis.Aiison@epa.gov]; Montara, Marta[Montoro.Marta@epa.gov]; Rush, 
Alan[Rush.Aian@epa.gov]; Schillo, Bruce[Schillo.Bruce@epa.gov]; Holmes, 
Caroi[Holmes.Carol@epa.gov]; Mazakas, Pam[Mazakas.Pam@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; South, 
Peter[South.Peter@epa.gov]; Lipshultz, Jon (ENRD)[Jon.Lipshultz@usdoj.gov]; 
Christopher.Vaden@usdoj.gov[Christopher.Vaden@usdoj.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Mccarthy, 
Gina[McCarthy.Gina@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Edwards, 
Crystai[Edwards.Crystal@epa.gov]; Mathias, Scott[Mathias.Scott@epa.gov]; Chapman, 
Apple[Chapman.Apple@epa.gov]; Chappell, Linda[Chappeii.Linda@epa.gov]; South, 
Mia[South .Mia@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; De Mocker, 
Jim[DeMocker.Jim@epa.gov]; Cortelyou-Lee, Jan[Cortelyou-Lee.Jan@epa.gov]; Smith, 
Kristi[Smith.Kristi@epa.gov]; Iglesias, Amber[lglesias.Amber@epa.gov]; Schachter, Scott 
(ENRD)[Scott.Schachter@usdoj.gov]; stephen.samuels@usdoj.gov[stephen.samuels@usdoj.gov]; 
Stewart, Lori[Stewart.Lori@epa.gov]; Doyle, Andrew (ENRD)[Andrew.Doyle@usdoj.gov]; Hill, Leslie 
(ENRD)[Leslie.Hill@usdoj.gov]; Maghamfar, Dustin (ENRD)[Dustin.Maghamfar@usdoj.gov]; Alfaro, 
Carlos[Aifaro.Carlos@epa.gov]; Mitchell, Ken[Mitcheii.Ken@epa.gov]; Wortman, 
Eric[Wortman.Eric@epa.gov]; Powell, Keri[Poweii.Keri@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Purdy, Angeline (ENRD)[Angeline.Purdy@usdoj.gov] 
From: Graham, Cheryl 
Sent: Man 1/4/2016 10:26:55 PM 
Subject: ARLO Deadline Calendar for the Week of January 4, 2016 

Attached is the current deadline calendar and other information that is sent out weekly from ARLO. If 
information in the attachment raises questions, please contact Lorie Schmidt. Thanks 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 
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From: Wortman, Eric ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ ,·-·-·-·-·-·-·-·-·-·-·-·-·-·" 
Location: Conference Line:! Conference Code i Pass code: i conference code i 
I mporta nee: Norma I '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J t_·-·-·-·-·-·-·-·-·-·-·-·-·-J 

Subject: Air Division Directors Bi-weekly Call 
Start Date/Time: Man 1/4/2016 9:00:00 PM 
End Date/Time: Man 1/4/2016 10:00:00 PM 

Updated agenda for today's ADD call. 

Biweekly Air Division Directors Conference Call 

Conference Line: !~~?-~!~~~~~~:.~~~-~J 
Participant Passcode: !~~:~~:~~!.~:~:~~:~~~~] 

Date: Monday, January 4th, 2016 

Time: 4:00 to 5:00 Eastern Time 

Agenda 

4:00 Roll Call 

Rl: 

R2: 

R3: 

R4: 
RS: 

R6: 

R7: 

RS: 

R9: 

RlO: 

4:05- Paris Climate Agreement: Bill Irving (OAP) 

4:15- Background Ozone White Paper & Workshop: Mike Koerber (OAQPS) 

4:25- Spring 2016 ADD Meeting Update: Eric Wortman (R8) 

4:30- Communications Update: John Millet (OAR) 

4:35- Program Office Updates: 

a. OAP: Mollie Lemon 

i. Comment Period Extension for CSAPR 

b. OTAQ: Tia Sutton 

OAQPS: 

OAP: 

OTAQ: 

ORIA: 
OGC: 

OAPPS: 

ORD: 

OECA: 

OPMO: 

10: 
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c. OAQPS: Mary Henigin 
i. Comment Period Extension for Exception Events 

4:40- NOI for S02 Findings of Failure to Submit- Megan Brachtl (OAQPS) 

4:45- CPP Implementation Update: Vera Kornylak (OAQPS) 

4:55- Regional Round Robin 

Upcoming Meetings: 

• NACAA Communicating Air Quality Conference: March 15-17, Chicago, IL 

• ECOS Spring Meeting: April11-13, Nashville, TN 

• WESTAR Spring Meeting: April19-20, Incline Village, NV 

• Spring 2016 NACAA Meeting: May 16-18, Sante Fe, NM 

• AWMA Conference & Exhibition: June 20-23, New Orleans, LA 
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To: Dunham, Sarah[Dunham.Sarah@epa.gov]; Krieger, Jackie[Krieger.Jackie@epa.gov]; Flynn, 
Mike[Fiynn.Mike@epa.gov]; Cherepy, Andrea[Cherepy.Andrea@epa.gov]; Grundler, 
Christopher[grundler.christopher@epa.gov]; Hengst, Benjamin[Hengst.Benjamin@epa.gov]; Cook, 
Leila[cook.leila@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Millett, John[Millett.John@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov] 
From: Stewart, Lori 
Sent: Man 1/4/2016 6:51:33 PM 
Subject: For OAR Senior Staff meeting discussion tomorrow - OAR Priorities with Janet's input 

Welcome back everyone. Attached is the list of2016 OAR priorities, largely from the 2015/2016 
document we prepared for the November retreat. Janet has reviewed this, made some edits 
(shown in redline ), and has noted a number of questions in the comment bubbles. We'll plan to 
reserve the last 20 minutes of tomorrow morning's staff meeting to discuss this. Thanks. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Dunham, Sarah[Dunham.Sarah@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
Stewart, Lori[Stewart. Lori@epa .gov]; Goffman, Joseph[Goffman .Joseph@epa.gov] 
McCabe, Janet 
Sun 1/3/2016 4:13:07 PM 
comments on SNAP 

Sarah, et al-

Attached are my comments on the SNAP NPRM. It is quite a piece of work-bravo. 

You'll see that most of my comments are typos, wording clarifications, and small things like 
that. I do have a couple of more substantive comments, mostly in the section about imports of 
closed foam products. 

Let me know if any of this isn't clear. 

Thanks 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Shenkman, Ethan[Shenkman.Ethan@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Jenkins, 
Scott[Jenkins.Scott@epa.gov]; Stone, Susan[Stone.Susan@epa.gov]; Murphy, 
Deirdre[Murphy.Deirdre@epa.gov]; Wesson, Karen[Wesson.Karen@epa.gov] 
From: Silverman, Steven 
Sent: Tue 12/29/2015 3:27:54 PM 
Subject: FW: Ozone NAAQS - New Petitions 

From: Heminger, Justin (ENRD) [mailto:Justin.Heminger@usdoj.gov] 
Sent: Wednesday, December 23,2015 2:14PM 
To: Silverman, Steven <silverman.steven@epa.gov>; Williams, Melina 
<Williams.Melina@epa.gov>; Orlin, David <Orlin.David@epa.gov> 
Cc: Lipshultz, Jon (ENRD) <Jon.Lipshultz@usdoj.gov>; Bhat, Simi (ENRD) 
<Simi.Bhat@usdoj .gov> 
Subject: Ozone NAAQS -New Petitions 

EPA colleagues, 

Greenwire has confirmed a report Jack flagged this morning that a business coalition, 
including the Chamber and NAM, will file a petition for review this afternoon. Greenwire 
also attached a petition for review from several enviros, including Sierra Club. The full 
article is pasted below. 

Best regards, 
Justin 

Justin D. Heminger 

Trial Attorney 

U.S. Department of Justice 

Environment and Natural Resources Division 
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Environmental Defense Section 

601 D Street, N.W., Suite 8000 

Washington, DC 20004 

Office 202.514.2689 

AIR POLLUTION: 

EPA's ozone standard hit by lawsuits from all sides 

Published: Wednesday, December 23, 2015 

An array of business, environmental and public health groups are set to square off in court over U.S. 
EPA's new ozone standard, with one side arguing that the 70 parts per billion limit is overly stringent, the 
other that it's too weak. 

This morning, the Sierra Club, Physicians for Social Responsibility and three other groups that believe the 
standard should be 60 ppb filed a with the U.S. Court of Appeals for the District of 
Columbia Circuit. 

Later today, a coalition including the National Association of Manufacturers (NAM), the U.S. Chamber of 
Commerce and the Independent Petroleum Association of America that wanted the standard left at 75 
ppb will also appeal to the D.C. Circuit Court, spokespeople confirmed. 

The 70 ppb standard rolled out by EPA in October was at the upper range of the options the agency 
considered. The looming court fight promises to continue arguments made in the run-up to that 
announcement. 

In light of research showing that ground-level ozone is "clearly harmful" to human health at 60 ppb levels, 
EPA's decision "leaves people without the full protection that is needed," Catherine Thomasson, 
executive director of Physicians for Social Responsibility, said in a statement. 

But manufacturers still view compliance with the new standard as "extremely challenging," Greg 
Bertelsen, NAM's director of energy and resources policy, said in an interview. "At the end of the day, 
we're still talking about a rule that's going to cost tens of billions of dollars per year at a time when air 
quality continues to improve." 

Already pending before the appellate court are suits filed in October by Ohio-based coal giant Murray 
Energy Corp. and five states --Arizona, Arkansas, New Mexico, North Dakota and Oklahoma-- that also 
oppose the standards as needlessly strict. The suits have been consolidated; Wisconsin, Utah and 
Kentucky are seeking to intervene on the side of the other five states; and some of the same groups that 
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would prefer the 60 ppb standard are also asking to intervene on behalf of EPA in defense of the 70 pbb 
standard. 

Joining Physicians for Social Responsibility and the Sierra Club in the suit filed today are the National 
Parks Conservation Association, the Appalachian Mountain Club and West Harlem Environmental Action 
Inc. They are represented by Earthjustice. 
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To: OGC CPP Litigation Clients[OGC_CPP _Litigation_Ciients@epa.gov] 
From: Hoffman, Howard 
Sent: Thur 12/24/2015 12:53:37 AM 
Subject: CPP Litigation Update-- Stay Movants' Replies to EPA's and Intervenors' Opposition to the 
Stay Motions 

Today the private companies and states who have challenged the CPP filed their replies to EPA's 
and the pro-CPP intervenors' opposition to the stay motions. 

Three replies were filed, which are attached (the private sector petitioners filed some reply 
declarations, too, which are not attached): 

Joint Reply of Utility, Coal, Labor, and Business Stay Movants 

All of the private sector petitioners who moved for the stay (the "Company Stay Movants"), 
except for Peabody, filed a joint reply, which was 30 pages long. They argued: 

Attorney Client 
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Attorney Client 
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I Attorney Client I 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)i-·P~~~~-~~i-·P~i-~~~;·l(C) Room 7415 
W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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ORAL ARGUMENT NOT YET SCHEDULED 
No. 15-1363 (and consolidated cases) 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, ET AL., 
Petitioners, 

v. 

ENVIRONMENTAL PROTECTION AGENCY; 
REGINA A. MCCARTHY, ADMINISTRATOR, UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY, 
Respondents. 

On Petition for Review of a Final Rule of the 
United States Environmental Protection Agency 

JOINT REPLY OF UTILITY, COAL, LABOR, AND BUSINESS MOVANTS 
IN SUPPORT OF MOTIONS FOR STAY OF EPA'S FINAL RULE 

December 23, 2015 
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Ex.B 

Ex. C 

Ex.D 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Movants-a nationwide coalition of utilities, coal producers, labor, and 

business organizations-have demonstrated that EPA's unprecedented and unlawful 

attempt to "aggressive[ly] transformD ... the domestic energy industry," White House 

Factsheet, Bus. Mot. 8-E, necessitates a stay to prevent the irreparable harm this 

fundamental restructuring will impose on the energy industry, businesses, and local 

communities during judicial review. 1 

EPA contends (Br. 14) the Rule requires only "generation-shifting" activities 

"already widely employed by power plants." But EPA has "only those authorities 

conferred upon it by Congress," Michigan v. EPA, 213 F.3d 663, 695 (D.C. Cir. 2000) 

(per curiam), and forcing private companies to shut down one facility and build 

another elsewhere is not one of them. The Rule transgresses EPA's statutory authority 

by applying a standard of performance to the power sector as a single entity rather 

than to individual sources. Indeed, the standard cannot be met by atry existing source. 

EPA's response elides the statute's dispositive text and pleads for deference 

instead. Even if the Rule were not foreclosed by the Act's text, structure, and 

history-which it is-Chevron deference could not save it. EPA may not "regulate 'a 

significant portion of the American economy"' unless clearly authorized by Congress. 

UARG v. EPA, 134 S. Ct. 2427, 2444 (2014). EPA cannot establish that §111 (d), a 

"long-extant statute," clearly authorizes the exercise of hitherto "unheralded power" 

1 Movants join the arguments advanced by the State movants in their reply brief. 
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to restructure the country's power sector. Id. 

Without a stay, the Rule will inflict widespread irreparable harm, even during 

expedited judicial review. EPA does not deny that its own modeling shows the Rule 

will force the immediate shutdown of many power plants; EPA only disputes which 

power plants will have to shut down immediately. That distinction is irrelevant. 

Shutdowns will occur and will cause immediate irreparable harm to power producers 

whose businesses will suffer; to communities dependent on these power plants for 

jobs and tax revenues that cannot be replaced; to the ancillary businesses, including 

the mines, the railways, and the equipment manufacturers, that keep the power plants 

operating; and to the low-income and minority communities that will be 

disproportionately affected by the resulting significant increase in electricity prices. 

Moreover, Movants have also demonstrated that, contrary to EPA's 

unsupported claim, the Rule will require extensive new infrastructure-new 

generation to replace closed power plants, transmission systems to bring the new 

generation to market, and additional natural gas pipelines and storage to provide fuel 

for the new and increased gas generation on which the Rule relies. None of this can 

happen overnight, or even a few years before 2022. Designing, planning, permitting, 

and siting this new infrastructure must commence now. 

Finally, EPA cannot demonstrate any harm to the public from a stay of its 

Rule. EPA acknowledges the Rule will neither produce near-term benefits nor by 

itself measurably affect climate change. And the Rule is one of many government 
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efforts to address climate change. A stay will thus have no impact on emission 

reduction goals but will avoid immediate irreparable harm throughout the economy. 

BACKGROUND 

EPA's response depends upon an incomplete description of the Rule. The 

Rule's "chief regulatory requirement" consists of numerical emission rates-1 ,305 lbs. 

C02/MW-hour for coal plants and 771lbs. C02/MW-hour for natural gas plants. 80 

FR 64662, 64667, 64823 (Oct. 23, 2015).2 These rates represent a cap on the C02 

emissions plants may emit per MW-hour of generation. Id. at 64667. Reduced 

operations alone cannot satisfy the rates, because producing fewer MW-hours of 

generation does not change how much C02 a source emits per MW-hour it produces. 

The Rule's rates are far more stringent than existing coal- and gas-fired plants can 

meet with any combination of onsite pollution controls or efficiency improvements. 

Id. at 64727, 64769. Indeed, the rates are more stringent than can be achieved even by 

"state-of-the-art" systems at new sources. See id. at 64626-27, 64667; 80 FR 64510, 

64512-13, 64540 (Oct. 23, 2015); see also Bus. Mot. 4. 

The Rule's rates were set not on the basis of what individual sources could 

achieve, but on the basis of actions source owners could take to shift production to 

other "cleaner" generation. 80 FR at 64 728 ("generation-shifting" involves 

"replacement of higher emitting generation with lower- or zero-emitting generation"). 

2 The average rate for existing coal-fired units (including minimal generation from 
other existing units) is 2,160 lbs. C02 /MW-hour. EPA TSD 11, Coal Mot. Ex. 2. 
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EPA says owners of existing plants can "shift generation" by, e.g., purchasing an 

interest in a renewable plant or buying emission reduction credits from such a plant. 

But each such measure forces plant owners to pay for construction and generation of 

renewable energy that will displace generation from coal- and gas-fired plants. Id. at 

64728, 64731. Thus, the Rule's rates can be achieved only if existing fossil fuel-fired 

generation is replaced by lower-emitting generation, id at 64 728, which "necessarily" 

decreases generation by fossil fuel-fired plants, EPA Br. 25 n.13. Generation-shifting 

accounts for the vast majority of the Rule's emission reductions. 80 FR at 64 728 

("most" of the reductions come from "replacement of higher emitting generation 

with lower- or zero-emitting generation"). EPA projects coal-fired generation will fall 

nearly 50% from current levels. See RIA 2-3, 3-24, Bus. Mot. Ex. 6-B. 

As such, the Rule "does not require any particular amount of reductions by any 

particular source at any particular time." EPA Br. 9. It demands that the industry, 

including regulated and non-regulated generators, in aggregate achieve the total emission 

rate reductions EPA has targeted for each State's total grid. 80 FRat 64667. 

ARGUMENT 

I. Movants Are Likely To Prevail On The Merits. 

A. The Rule's unlawful generation-shifting requirement. Our stay motions 

demonstrated that EPA-determined to achieve deep emission reductions but 

stymied by the inability of onsite improvements to achieve them, see 80 FRat 64 787-

resorted to regulating beyond regulated sources, claiming authority to require 
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owners/ operators of sources to subsidize new renewable generation. Section 111 

prohibits EPA from mandating such industry-transformative generation shifts 

disguised as "standards of performance." Basin Mot. 5-8; Bus. Mot. 6-13; Coal Mot. 

12-13; Util. Mot. 11-12. EPA's response confirms the Rule's unlawfulness. 

1. EPA's central "textual" argument is that the Rule's rates are lawful because 

they are the product of the "best system of emission reduction" and the term 

"system" "encompasses any set of measures for reducing emissions," including grid-

wide rather than source-specific measures. EPA Br. 14, 19-20. But as EPA found in 

the Rule itse!f, "[b]ecause the emission guidelines ... must reflect 'the degree of emission 

limitation achievable through the application if the best system of emission reduction ... 

adequately demonstrated,' the system must be limited to measures that can be 

implemented-'appl[ied]'-l?J the sources themselves." 80 FRat 64 720 (second emphasis 

added). No weight can be given to the post hoc argument by EPA's counsel, which 

contradicts the Rule. NRDC v. EPA, 755 F.3d 1010, 1020-21 (D.C. Cir. 2014). 

EPA now says instead (Br. 23) that §111(a)(3)'s definition of "source" as a 

single "building, structure, facility, or installation" is irrelevant because the definition 

merely identifies the category of sources subject to regulation. This not only 

contradicts EPA's reasoning in the Rule, but also overlooks that §111 (d) addresses 

standards of performance only ''for atry existing source," CAA §111 (a)(3), (d) (emphasis 
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added)-rather than a "category" of sources.3 The Rule, however, goes even further 

and regulates not merely "entities ... subject to Section 111 standards" in the 

aggregate, EPA Br. 23, but the power sector as a single entity, requiring source owners 

to shift generation to renewable facilities not governed by §111. See supra 3-4. 

In any event, EPA's arguments are foreclosed by ASARCO) Inc. v. EPA, 578 

F.2d 319 (D.C. Cir. 1978), which holds EPA may not "change the basic unit to 

which" standards of performance "apply from a single building, structure, facility, or 

installation ... to a combination of such units," id. at 327. EPA seeks (Br. 25 n.12) to 

distinguish ASARCO because the Court did not interpret the phrase "best system of 

emission reduction." This distinction is irrelevant. The issue in ASARCO, as here, is 

whether the standard of performance obligation can be extended beyond "the units to 

which" it applies to a combination of facilities. See 578 F.2d at 322, 326-27.4 

3 Congress knows how to identify source "categories," but it did not do so here. 
Section 111 regulation begins with designating a "category of sources," CAA §111 (b), 
but EPA may only "establishO ... standards of performance for new sources within such 
category," id § 111 (b) (1) (B) (emphasis added), not the category as a whole, and States 
must do the same for existing sources, id. §111 (d). 
4 ASARCO was not overruled by Chevron U.S.A. Inc. v. Natural Resources Defense Counci~ 
Inc., 467 U.S. 837 (1984). Cf EPA Br. 25 n.12. Chevron concerned whether a source 
may be defined, for a program not under §111, as all emitting buildings within a single 
plant or whether each individual building must be a separate source. 467 U.S. at 840, 
860-61. The Supreme Court agreed that EPA may define a source as all the emitting 
buildings within a plant's boundaries, id. at 865-a definition with which Movants 
take no issue. Chevron never suggested that §111 's definition of "source" as a 
"building, structure, facility, or installation" may include all existing generating sources 
connected to the grid, as under the Rule. Indeed, the Court acknowledged that §111 
was "not literally applicable to the permit program" at issue there. Id. at 860-61. 
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2. In the Rule, EPA advanced a different justification. EPA reasoned the Rule's 

rates are lawful because "the 'source' [regulated under §111 (d)] includes the 'owner or 

operator' of'' the source, who can implement generation-shifting measures. 80 FR at 

64762. EPA now abandons that argument, see EPA Br. 23 n.10 (denying the Rule 

"redefined the 'source' to include the owner"), and for good reason: §111 (a)(3) 

specifically limits the term "stationary source" to the "building, structure, facility, or 

installation which emits or may emit any air pollutant," and §111 (e) separate!J forbids 

"any owner or operator of any new source to operate such source in violation of any 

standard of performance," thereby distinguishing between owners/ operators and 

sources themselves. See Bus. Mot. 9-10. Conflating owners with sources, as the Rule 

does, would render §111(e) superfluous and eviscerate Congress's command that EPA 

regulate at the level of individual sources-a limitation that permits EPA to regulate 

only how individual sources operate, not which sources operate. See infra 10-13. And 

individual sources cannot "shift generation," i.e., they cannot move generation from 

themselves to themselves. The Rule does not reflect an emission limitation achievable 

by individual sources and is thus unlawful. Cj EPA Br. 23 n.1 0. 

3. EPA's responses to Movants' structural arguments fare no better. Foremost, 

EPA disregards the structure of § 111 (d) itself. Coal Mot. 12. Section 111 (d) allows 

States to adjust performance rates for "atry particular source," which presupposes that 

standards of performance must be implemented at individual sources, not sources in 

the aggregate. See also supra 5-6. 
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EPA also cannot explain how the term "best system of emission reduction" 

can mean "any set of measures for reducing emissions" for purposes of this Rule 

when, in the New Source Rule, EPA construed the very same term on the very same 

day to mean measures that can be undertaken only by a source itself. Cj Bus. Mot. 11-

12. EPA does not dispute that statutorily defined terms are presumptively given a 

consistent definition throughout the Act, id., but instead tries to justify (Br. 37 n.21) 

its inconsistent statutory interpretation by claiming that, in practice, new sources may 

be few in number and thus the trading compliance option may be difficult for such 

sources. The Rule, however, finds that new sources can engage in the same "beyond-

the-source" actions as existing sources and even participate in the same trading 

program. See 80 FRat 64724, 64734, 64834 n.793. The Rule itself thus forecloses 

EPA's purported justification for adopting conflicting interpretations of "system."5 

EPA cites §110 as providing "[c]ontextual" support for its capacious reading of 

§111, but that provision confirms that EPA's construction is erroneous. EPA Br. 20. 

Specifically, EPA points (Br. 21) to the fact that States may adopt "marketable 

permits" and "auctions of emissions rights" in developing separate programs to meet 

ambient air quality standards under §11 0. This simply highlights that Congress knows 

how to authorize tradable permits when it wishes, and it did not do so here. See) e.g., 

5 EPA dismisses Movants' point regarding the "PSD" permitting program, Bus. Mot. 
13, by claiming that only §111 (b) standards can set the regulatory floor for the 
program, Br. 27 n.14. However, §111 (b) and §111 (d) both apply §111 (a)'s "standard 
of performance" definition; thus, if §111 (b) standards must be source-specific because 
they form the regulatory floor, the same must be true for §111 (d) standards. 
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BP Am. Prod Co. v. Burton, 549 U.S. 84, 92 (2006). Plans under §110 may include both 

"emission limitations" and "other control measures"; "marketable permits" and 

"auctions of emissions rights" are examples of the latter. CAA §110(a)(2)(A). By 

including these "other control measures" within a §111 "emission limitation," EPA 

ignores Congress's decision to distinguish these two types of controls. Moreover, the 

reference in §111 (d) to the "procedure" in §11 0 cannot justify transporting the 

substantive provisions of § 110 into § 111 (d). 

4. Bereft of textual justifications, EPA argues that the Rule does not in fact 

require "beyond-the-source" emission reductions. EPA Br. 34. But EPA may only 

justify the Rule on the basis of the "best system of emission reduction" it selected. See 

CAA §111 (a) (1) (performance standard must reflect emission limitation "achievable 

through the application if the best .rystem if emission reduction") (emphasis added). Reductions 

that may be achieved through other onsite measures cannot be required under §111. 

In any event, the Rule does force "beyond-the-source" measures. EPA set rates 

for existing sources far more stringent than even the best system of emission 

reduction for new sources implementing onsite measures. See supra 3-4; Bus. Mot. 4 

(comparing rates). Thus, even if every existing source in the nation adopted the "best" 

technologies that could be adopted by entirely new plants unconstrained by existing 

design, those sources still could not achieve the Rule's demanded reductions. Existing 

sources cannot reasonably achieve reductions more stringent than those reached by 

the "best system of emission reduction" for new sources. The Rule itself finds that 

9 

ED_000738_00002217-00018 



u 

"most of the C02 controls need to come in the form of ... replacement of higher 

emitting generation with lower- or zero-emitting generation." 80 FR at 64 728. 

5. Finally, EPA's unprecedented reading of §111 would give it power to 

demand "any set of measures" in a wide array of industries. EPA claims (Br. 14-15) 

the interconnected grid makes the power sector uniquely suitable for generation

shifting measures. Many industries, however, likewise involve both sales of 

interchangeable products or services and the potential to achieve lower emissions by 

mandating that production be shifted to "cleaner" existing plants with excess capacity 

or newly constructed plants, as the Rule requires. Congress in §111 did not give EPA 

that broad power over the American economy. 

B. The Rule's unlawful standard of non-performance. As shown, Movants 

are likely to prevail for a related but distinct reason: the Rule sets an unprecedented 

mandate that individual sources cease producing electricity, rather than setting a 

"standard of performance" for how sources produce electricity, as §111 requires. Basin 

Mot. 10-11; Util. Mot. 10. EPA's responses are unpersuasive. 

1. EPA says (Br. 26) that "standard of performance" is a sufficiently broad term 

to encompass "generation-shifting." A "standard," however, is simply "a rule or 

principle that is used as a basis for judgment"; performance is "the execution or 

accomplishment of work." Random House Webster's Unabridged Dictionary 1439, 1857 (2d 

ed. 2001). A "standard of performance" is thus a principle to judge the execution of 

work by the source, not an order to stop working. 
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EPA also asserts the term "system" gives it authority to erect a generation

shifting regime. EPA Br. 26. But that reading overlooks the Act's text, which defines a 

"standard of performance" in relevant part as an "emission limitation" that must be 

"continuous." Section 111 defines "standard of performance" as "a standard for 

emissions of air pollutants which reflects the degree of emission limitation achievable 

through the application of the best system of emission reduction." CAA §111 (a)(1) 

(emphasis added). Section 302(k), in turn, defines "emission limitation" as "a 

requirement ... which limits the quantity, rate, or concentration of emissions of air 

pollutants on a continuous basis, including any requirement relating to the operation or 

maintenance of a source to assure continuous emission reduction." (emphasis added). 

"The Rule's generation-shifting, however, is the antithesis of "continuous." To 

comply with the Rule, plants will run sometimes (with their emissions exceeding the 

Rule's rates) and stop running at other times as they shift generation elsewhere (thus 

bringing their emissions to zero). 

In fact, Congress inserted the term "continuous" in the definition of "emission 

limitation" to preclude "intermittent controls," such as cutting or shifting production, 

and to ensure that "constant or continuous means of reducing emissions must be 

used." H.R. Rep. No. 95-294, at 92 (1977); see id. at 81,86-87. Congress intended to 

force sources to deploy new technology or operational innovations, rather than 

cutting or shifting production, and specifically sought to prevent "load switching from 

one powerplant ... to another." Id. at 81, 89, 92. 
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2. The foregoing also disposes of EPA's argument (Br. 20) that §111 (a) (1 )'s 

"best system of emission reduction," which defines standards of performance, must 

be broader than §111 (a)(7)'s "technological system of continuous emission 

reduction." Even if that were true, systems of emission reduction under both 

provisions must nevertheless be "continuous." Compare CAA §111 (a)(7) ("system of 

continuous emission reduction"), with §§111 (a)(1), 302(k). The Rule does not impose 

continuous emission reductions. 6 

Section 111 's history confirms this. First, Congress inserted the word 

"continuous" to prevent use of "intermittent controls." Second, Congress inserted the 

word "technological" to require some sources to comply by making technological or 

operational improvements rather than burning untreated "clean" fuels onsite. See) e.g., 

H.R. Rep. No. 94-1175, at 160-61 (1976). Congress removed "technological" from 

§111 (a) (1 )'s definition in 1990 to permit more widespread compliance by burning 

clean fuels. 1 Leg. History of the Clean Air Act Amendments of 1990 1040-41 (199 3). Thus, 

the only difference between "technological" systems and other systems is that the 

latter may achieve reductions by burning clean fuels onsite. 

3. As we showed, Basin Mot. 1 0; U til. Mot. 9, and as the Rule acknowledged, 

6 This analysis also refutes EPA's attempt to distinguish the relevance of CAA §407. 
EPA contends (Br. 21 n.9) that §407's reference to "retrofit application" of a "system 
of continuous emission reduction" simply "cabin[s] EPA's discretion" further than in 
§111. Because a §111 standard must be "continuous," a "best system of emission 
reduction" under §111 and a "best system of continuous emission reduction" under 
§407 are equivalent. If the latter is capable of being required in "retrofitting," the 
former must be as well. See Bus. Mot. 12-13. 
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EPA's "traditional interpretation and implementation of CAA [§] 111 has allowed 

regulated entities to produce as much of a particular good as they desire provided that 

they do so through an appropriately clean (or low-emitting) process." 80 FRat 64738. 

EPA now suggests (Br. 35) that § 111 (d) precludes only performance rates that do not 

reduce "aggregate production levels within an industry." EPA's gloss on prior rules 

does not hold up. Util. Mot. 9. Every previous §111 (d) rule allowed each individual 

regulated source to produce as much as desired, provided the source complied with its 

continuous emission reduction obligations. 7 Here, EPA requires massive generation 

reductions by regulated units. 

C. The Rule's usurpation of State authority to adjust standards of 

performance. The Rule also violates the CAA because it forbids States from 

exercising their statutory authority to adjust EPA's performance rates to ensure that 

individual existing sources can achieve them. Basin Mot. 12; Util. Mot. 5; see also ND 

Mot. 16 (showing EPA lacks authority to set standards of performance). EPA's 

response confirms the Rule's unlawfulness. 

When "applying" a standard of performance to "any particular source," a State 

may "take into consideration, among other factors, the remaining useful life of the 

existing source." CAA §111(d)(1). Congress added this language to codify the 

7 See 61 FR 9905, 9907 (1996); EPA, Primary Aluminum: Guidelines for Control of Fluoride 
Emissions from Existing Primary Aluminum Plants, EPA-450 /2-78-049b at 1-17- 1-19 
(1979); 44 FR 29828, 29829 (1979); 42 FR 55796, 55797 (1977); EPA, Final Guideline 
Document: Control of Fluoride Emissions from Existing Phosphate Fertilizer Plants, EPA 
450/2-77-05 at 1-7-1-9 (1977). 
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availability of State variances from performance rates that EPA's regulations already 

provided. SeeLegalMem. 32; 40 FR53340, 53344,53347 (1975) (§111(d) gives States 

the right to grant "variances" based on "economic hardship," thus "provid[ing] for 

the application of less stringent emission standards" on a "case-by-case basis"). 

EPA admits the Rule forbids States from exercising their statutory authority to 

alter emission performance rates for individual sources. 80 FRat 64870 (the Rule's 

rates "do not provide for states to make additional goal adjustments based on 

remaining useful life and other facility-specific factors"). EPA argues (Br. 50) the Rule 

satisfies §111 (d) by including other "flexibilities" for States "to consider remaining 

useful life." By "flexibilities," however, EPA means States may give some sources less 

stringent rates if the State also imposes on other sources rates harsher than the Rule 

finds warranted by the "best" reduction techniques. 80 FRat 64871. EPA may not 

impose "substantive condition[s]" on rights §111 (d) guarantees to States. Felder v. 

Casry, 487 U.S. 131,152 (1988). EPA certainly may not condition exercise of those 

rights on imposing emission requirements that are more stringent than those 

reflecting the degree of emission limitation achievable through the best system of 

emission reduction and that EPA therefore lacks authority to require. See New York v. 

United States, 505 U.S. 144, 176 (1992) (government "lacks the power to offer the 

States a choice between ... two" options it cannot separately require). 

Nor can trading programs save the Rule. Cj EPA Br. 50. Trading treats sources 

with short remaining useful lives just like every other source, rather than permitting 
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States to adjust the performance rates for "any particular source" to reflect its 

remaining useful life. CAA §111 (d). Further, trading allows some sources to continue 

operating only by paying for emission credits-even when such payments would 

impair a source's economic viability. Nor does trading alter the Rule's fundamental 

dynamic: Its rates can be met only by forcing the retirement of existing coal- and gas

fired sources and constructing new renewable generation intended to displace those 

existing sources. See supra 3-4. That some existing plants in a trading system might be 

able to purchase credits and continue operations does not alter the fact that other 

plants-to which States could have granted variances but for the Rule-will not. 

D. EPA must point to clear authorization for the Rule, but fails to do so. 

Not only do §111 's text, structure, and history foreclose EPA's Rule, but controlling 

canons of statutory construction demand clear congressional authorization for the 

vast changes the Rule requires. See Bus. Mot. 13-17; Coal Mot. 11-12; Util. Mot. 10-13. 

EPA responds (Br. 26) that Congress delegated it authority to resolve any ambiguity 

under Chevron. But "ambiguity is not enough per se to warrant deference .... The 

ambiguity must be such as to make it appear that Congress either explicitly or 

implicitly delegated authority to cure that ambiguity." ABA v. FTC, 430 F.3d 457, 469 

(D.C. Cir. 2005). Given "a scheme of the length, detail, and intricacy" of the one here, 

it is "difficult to believe that Congress, by any remaining ambiguity, intended" to give 

EPA the authority the Rule asserts. I d. Moreover, Chevron itself requires courts to 

apply these "traditional tools of statutory construction" at Chevron "step 1" before 
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deferring to agencies. Chevron, 467 U.S. at 843 n.9. 

1. Courts "expect Congress to speak clearly if it wishes to assign to an agency 

decisions of vast 'economic and political significance"'-particularly where, as here, 

an "agency claims to discover in a long-extant statute an unheralded power to regulate 

'a significant portion of the American economy."' UARG, 134 S. Ct. at 2444; Bus. 

Mot. 14-15; Coal Mot. 9-10; Util. Mot. 9. Throughout its brief, EPA suggests the Rule 

is not of great significance, but the government's own statements foreclose that claim. 

See Bus. Mot. 1, 15; Coal Mot. 1. EPA also claims UARG does not apply because it is 

not "straining the interpretation of a clear statutory provision," EPA Br. 31, i.e., the 

text does not clearly foreclose EPA's interpretation. EPA has it backwards: under 

UARG, where "decisions of vast 'economic and political significance"' are concerned, 

the statute must "speak clearly" to allow EPA's interpretation. 

Similarly meritless is EPA's suggestion that it is not claiming unheralded power 

through a long-extant statutory provision. EPA has never claimed power to impose 

performance rates deliberately set lower than atry source can meet for the express 

purpose of forcing generation-shifting to other sources-including sources outside 

the source category. EPA claims (Br. 28-29) that in its CAMR rulemaking it exercised 

the same power as in the Rule, but this Court vacated the CAMR rule shortly after 

promulgation. New Jersry v. EPA, 517 F.3d 574 (D.C. Cir. 2008). Further, unlike the 

Rule, the CAMR cap-and-trade program was "based on control technology available 

in the relevant timeframe" that could be installed at each regulated source. 70 FR 
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28606, 28617, 28620 (May 18, 2005). CAMR did not set rates that no source could 

meet, nor was it designed to force generation-shifting. CAMR certainfy did not purport 

to "aggressive[ly] transformO" the industry by shifting generation outside the 

regulated source category. EPA points to an isolated reference in CAMR to "dispatch 

changes," EPA Br. 29 n.16, but that merely referred to an alternative compliance 

option for a standard based on "control technology," and was in no way used to set 

the standard. EPA also points (Br. 29) to prior performance rates based on fuel-

cleaning which may occur offsite before onsite combustion, but this is no different 

than setting standards based on particular technology manufactured by third parties. 

In any event, burning pre-cleaned fuel is an operational change that continuously 

reduces emissions at the source, nothing like the Rule's generation-shifting mandate. 8 

2. EPA does not confront ABA v. FTC, which confirms EPA lacks authority 

over areas of traditional State sovereignty unless Congress makes its conferral of such 

authority "'unmistakably clear in the language of the statute."' 430 F.3d at 471-72; see 

Bus. Mot. 15. Nor does EPA dispute that setting the power generation mix is an 

"areaO that ha[s] been characteristically governed by the States," Pac. Gas & Elec. Co. v. 

State Enet;gy Res. Conservation & Dev. Comm 'n, 461 U.S. 190, 205 (1983), or that 

8 EPA claims (Br. 30) that other environmental programs support the Rule, but none 
of these programs contain §111's textual limits. EPA cites Title IV, see 80 FRat 64770, 
but Title IV demonstrates that Congress knows how to authorize generation-shifting 
when it wishes. See CAA §408(c)(1)(B). EPA also cites (Br. 30) a 1995 waste 
combustor rule, but this rule authorized a trading program only for compliance, not to 
set rates. See 60 FR 65387, 65401, 65415-17 (Dec. 19, 1995). 
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Congress has repeatedly guaranteed such State authority, see) e.g., 16 U.S.C. §§824(a), 

824(b)(1), 824o(i)(2). Instead, EPA claims (Br. 33) that the Rule, like other regulations, 

has only tangential effects on energy markets and that EPA is simply exercising its 

authority over environmental matters. But the Rule, unlike other environmental 

regulations that merely set emission limits for sources that choose to run, requires the 

construction of some types of plants and retirement of others. See supra 3-4, 13, 16-17. 

That is "direct regulation of energy markets" traditionally regulated by States. Util. 

Mot. 7-8. 

3. As Movants demonstrated, Bus. Mot. 14-15; Coal Mot. 11; Util. Mot. 2, 9-10, 

had Congress wanted to vest authority in an agency to oversee "generation-shifting," 

it would not have chosen EPA, given the agency's conceded lack of expertise over the 

electric grid. Del. Dep)tofNat. Res. v. EPA, 785 F.3d 1, 18 (D.C. Cir. 2015); EPA 

Response, Ex. H (admitting that "issues related [to] management of energy markets 

and competition between various forms of electric generation are far afield from 

EPA's responsibilities for setting standards under the CAA"). Congress is "especially 

unlikely" to make an implicit delegation of enormous regulatory power to an agency 

with "no expertise" in the relevant subject matter. King v. Burwell, 135 S. Ct. 2480, 2489 

(20 15). EPA provides no response to these points. 

II. The Rule Is Causing Immediate, Irreparable Injury. 

EPA's principal theory (Br. 18) for why the Rule does not require immediate 

action by the utility industry is that the Rule does not, in EPA's view, require industry 
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to do very much. The Rule merely nudges along an extant "market trend" toward 

lower carbon resources, EPA says, and therefore utilities face no urgent pressure to 

take action to prepare for the first compliance period in 2022. Id EPA's attempt to 

minimize the Rule as a "market trend" is belied not only by the government's public 

statements trumpeting the Rule as "aggressive[ly] transform[ing]" the power sector, see 

supra 1, but the government's own data. 

EIA-the agency Congress created to collect energy information and monitor 

energy trends, 42 U.S.C. §7135-projects that, without the Rule, coal-fired generating 

units would supply 38%-41% of the nation's electricity through 2030, in line with 

historic norms. Schwartz Decl. ~3, Coal Mot. Ex. 1. With the Rule, EPA projects that 

coal-fired generation's share of power supply will drop to 33% by 2020 and to 27% by 

2030-the lowest recorded level. I d. EPA projects that the coal plants shuttered by 

the Rule will be replaced by new renewable generation and increased production from 

natural gas generators. EPA TSD 2, Coal Mot. Ex. 2. I d. By any measure, this is 

transformational. NERC, the body charged with protecting the grid's reliability, 

agrees: EPA "proposes a very different mix of power resources than we have today." 

NERC Media Release 1, Ex. B; see Schwartz Reply ~~3-18, Ex. A. 9 

EIA also does not detect underlying market trends that, with or without the 

9 If EPA's implausible assumption that electricity demand will fall between 2022 and 
2030 (even as the economy and population grow) proves inaccurate, coal's share of 
generation will decline to a mere 20%, half of what it is today (and renewable 
generation will have to increase even further). Schwartz Report 27, Att. to Coal Mot. 
Ex. 1. 
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Rule, are supposedly fast rendering coal-fired power all but obsolete. Cj EPA Br. 59. 

While EIA's comprehensive 2015 industry assessment reports significant coal 

retirements commencing with the adoption of EPA's Mercury Rule in 2012, those 

retirements largely cease with the end of the rule's compliance period in 2016. That is 

because the remaining fleet of coal plants made the multi-billion dollar investments 

needed to comply with that rule with the expectation that those plants would be able 

to continue operating years in the future. EIA thus forecasts little additional coal 

retirements absent the Rule. Schwartz Report 22, Att. to Coal Mot. Ex. 1. 

Having mischaracterized the Rule's trans formative effect, EPA's opposition 

severely understates the length of time necessary to bring about the required industry 

changes and hence ignores the need for irrevocable action now. The reality is that 

almost every State and everyone connected to the power sector is now engaged in 

intense efforts to reengineer the power sector in time to meet the 2022 compliance 

deadline. See Joint States Reply Br., Ex. A. Executives from large and small utility 

companies have filed declarations in support of the Stay Motions to describe the long 

lead times needed to plan, finance, and construct the new generation and associated 

infrastructure the Rule requires. 10 Administrator McCarthy is correct: the Rule todqy is 

10 The Environmental Intervenors' claim that States can easily meet the standards, Br. 
9-10, is based on a study that shows no such thing, as it concededly "is not 
intended ... to illustrate the most likely or cost-effective compliance outcomes under 
the Rule." P. 23 of slides att. to Munns Decl., Int. Joint App. Ex. B337. 
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in the process of being "bak[ed] into the system."11 

Because the Rule seeks to fundamentally transform the power sector, a stay is 

warranted so this Court can pronounce judgment before this convulsive regulatory 

shift occurs and cannot be undone. A stay is all the more necessary when, even in the 

short term, the Rule will shutter scores of plants, devastating not only the mines that 

supply them, but local communities and economies that depend on these operations. 

EPA's contrary arguments all proceed from either a flawed premise or a misstatement 

of the sweeping changes the Rule mandates. 

A. EPA's flawed legal standard. EPA's arguments (Br. 52, 58) proceed from 

a fundamental legal error: that economic harm does not warrant a stay unless a 

movant's "very existence" is threatened. As this Court recently reaffirmed, economic 

injury is irreparable "where no 'adequate compensatory or other corrective relief will 

be available at a later date, in the ordinary course of litigation."' Mexichem Specialty 

Resins) Inc. v. EPA, 787 F.3d 544,555 (D.C. Cir. 2015). EPA is forced to concede as 

much in a footnote. EPA Br. 59 n.39. Here, no damages action will lie against EPA 

for the costs imposed on States, industry, and local communities. Even if some 

regulated utilities may someday be reimbursed for their costs through rate recovery, 

id., those harms will simply be passed on to consumers. This presents a classic 

11 Interview of EPA Administrator Gina McCarthy (Dec. 7, 2015), 
https:/ / archive.org/ details/KQED_20151207 _235900_BBC_ World_News_America 
#start/1 020/ end/1 080. 
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instance of irreparable harm. Mexichem, 787 F.3d at 555.12 Moreover, Movants show 

much more than mere economic loss, including many permanent plant closures, 

massive job losses, and severe impacts on local governments and businesses during 

the period of judicial review. See) e.g., Harbert Decl. ~~17, 21-27, Bus. Mot. 7-A. 

B. The Rule's mandate causes irreversible investment today. Movants 

have shown the Rule is causing irreparable harm now, notwithstanding its 2022 

compliance start date. Despite EPA's unsupported assertion (Br. 60), the Rule's 

demanded generation-shifting requires planning, designing, engineering, siting, 

permitting, funding, and constructing an extensive new infrastructure-new 

generation to replace the retired coal generation, long-haul transmission systems to 

bring this generation to market, and build-out of natural gas pipelines to provide fuel 

for the increased gas generation on which the Rule relies. Schwartz Report 30-45, Att. 

to Coal Mot. Ex. 1. None of this can happen overnight, or even during the few years 

before 2022. It must commence now. As Administrator McCarthy herself recently 

explained, the Rule is alreacjy causing significant shifts in the energy investment mix in 

the United States. McCarthy Remarks, Bus. Mot. 8-F. 

NERC confirmed the Rule will require immediate efforts, emphasizing to EPA 

the need for significant new infrastructure and the danger to grid reliability if the long 

lead times necessary for such infrastructure are not accommodated. Reliability Impacts 

12 EPA also errs by arguing (Br. 61) that Movants must show irreparable harm with 
"certainty" (emphasis omitted). See Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. 
Cir. 1985) (per curiam) (movant must show "irreparable injury is 'likely' to occur"). 
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2, Ex. E. NERC estimated that construction of gas-fired facilities takes more than 5 

years and that development of new transmission infrastructure takes 6-15 years. Id at 

36-41; see also general!J Stoltz Reply, Ex. G. Regional grid coordinators alerted EPA to 

these facts. The Southwest Power Pool, for instance, which oversees the grid in all or 

parts of 14 States, warned that the Rule as proposed would lead to "cascading outages 

and voltage collapse" because it will take up to 8.5 years to build the transmission 

lines necessary for the alternative resources the Rule requires. SPP Comments 6, 8, 

Ex. F; see also MISO Comments 3, Ex. I (due to lead time needed to build 

infrastructure, the new generation needed to safeguard reliability will be available in 

2024 at the earliest). 

A host of utility company declarants reached the same conclusion: The Rule 

will force utilities to retire coal plants and to replace them with new generation and 

accompanying transmission and pipeline infrastructure, and this process must 

commence imminently. 13 EPA itself notes that developing replacement generation 

13 See) e.g., Mcinnes Decl. ~15, Util. Mot. Ex. L (3-10 years lead time for new 
transmission projects); Schwartz Decl. ~~4, 11, Coal Mot. Ex. 1 (5-11 years lead time 
for transmission lines to connect new capacity); Pemberton Decl. ~23, Util. Mot. Ex. 
B (5-8 years lead time for new line and substation projects and 2-3 years for existing 
lines and substations); Rasmussen Decl. ~~13-14, Util. Mot. Ex. J. (6 years lead time 
for baseload resource development); Witham Decl. ~13, Bas. Mot. Att. 3 
(environmental assessments for wind power projects take 1.5-3 years and 
environmental impact statements take 3-5 years); see also) e.g., Heidell & Repsher Decl. 
~12, Util. Mot. Ex. C; Frenzel Decl. ~27, Util. Mot. Ex. Q; Campbell Decl. ~~2-3, Util. 
Mot. Ex. P; Hines-Cashell Decl. ~47, Supp. Util. Mot. Ex.; McLennan Decl. ~20, Util. 
Mot. Ex. I (7 years to build new natural gas generation); McCollam Decl. ~~8, 10, Bas. 
Mot. Att. 2; Raatz Decl. ~~21-23, Bas. Mot. Att. 1. 
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because of unit retirements "necessitate[s] transmission upgrades that are costly" and 

"cannot be completed quickly." 80 FR at 64 7 56. Even the Power Intervenors 

acknowledge (Br. 3) that natural gas, wind, and solar projects will take more than 4-5 

years to complete if any supporting transmission capacity is required. Moreover, 

neither EPA nor its supporters addressed the additional delays that will be caused by 

the need to build so much additional infrastructure at once, which will make needed 

materials scarce and elongate the time needed for the build-out demanded by the 

Rule. E.g., McCollam Decl. ~~12-13, Bas. Mot. Att. 2. As to EPA's broad claim that 

Movants cannot show the Rule "requires" any particular plant to close, Br. 60, 

Movants' declarations show otherwise. 14 

As explained in detail in the Stoltz reply declaration, responsible power 

companies cannot wait until State plan requirement specifics are set in stone; they 

must make near-term commitments to ensure the needed facilities are operational by 

14 See) e.g., Pemberton Decl. ~13, Util. Mot. Ex. B ("[u]nder EPA's Compliance 
solution, Georgia Power must retire ... more than 4,200 MW ... in 2016" and 
identifying specific plants); Rasmussen Decl. ~~7 -8, U til. Mot. Ex. J (sole plant serving 
Reservation would have to cease operations under either a rate-based or mass-based 
emissions limit); Brummett Decl. ~~ 16-19, U til. Mot. Ex. G (Rule "will force the 
retirement of [San Miguel]"); Raatz Decl. ~12, Bas. Mot. Att. 1 (Basin must "shut 
down or curtail operations at 5 of its existing coal-fired steam generating units, 
representing approximately 43% of its existing coal-fired capacity"); see also) e.g., 
McLennan Decl. ~14, Util. Mot. Ex. I (Minnkota will need "a combined approach of 
reducing its generation at its three coal generating resources [and] perhaps shuttering 
the Young Station completely"); Hines & Cashell Decl. ~44, Supp. Util. Mot. Ex. 
("operation of the Colstrip Plant cannot continue as it exists today under" the Rule). 
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2022.15 And, as utilities begin to shift generation from coal- to natural gas-fired plants 

or renewable generation, coal mining companies and companies that provide 

equipment and supplies to the coal mining industry will also have to make near-term, 

irrevocable decisions to reduce capacity. 16 

In sum, the claim that the Rule requires "nothing of affected sources until2022 

at the earliest," Power Intervenors Br. 7 (emphasis in original), is without merit. Nor 

can industry responsibly defer making the required commitments to new generation 

and associated infrastructure until it knows the specific requirements of State plans 

once EPA approves them by its September 2019 deadline. Cj EPA Br. 60-61. By that 

time the compliance period will be only 28 months away-far too little time to make 

the necessary changes. 80 FR at 64669. Echoing the warnings of NERC and the 

regional grid coordinators, FERC Commissioner Clark cautioned that "if expanded 

15 Stoltz Reply ~~9-15, Ex. G (Basin Electric renewable projects will require long lead
time for new transmission); see also) e.g., Heilbron Decl. ~2, Util. Mot. Ex. M (Alabama 
Power will incur $72 million for new transmission projects in 2016-17); McCollam 
Decl. ~~22, Bas. Mot. Att. 2 (Basin Electric will incur $330 million in compliance costs 
in the next 2 years); Galli Decl. ~18, Peabody Ex. A ("The closure process will need to 
begin immediately for affected plants .... It takes a decade or more to make major 
shifts in generation mix and to upgrade the transmission system to support these 
shifts .... [P]roviders must begin planning now."); Nowak Decl. ~~9-12, WV Ex. C-
158; McLennan Decl. ~22, Util. Mot. Ex. I; Heidell & Repsher Decl., PA Report at 8-
11, Util. Mot. Ex. C; Mcinnes Decl. ~14, Util. Mot. Ex. L. 
16 Forrest Decl. ~~5, 8, 10, Coal Mot. Ex. 4 (company to auction its fleet of mining 
equipment next year, and value received will be much lower than absent Rule); 
Neumann Decl. ~~18, 25, Coal Mot. Ex. 6 ($50 million equipment purchase 
postponed due to Rule); see also) e.g., Siegel Decl. ~~5-7, Coal Mot. Ex. 5; Schwartz 
Decl. ~31, Coal Mot. Ex. 1. 
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infrastructure is not built in time to meet the generation mix changes required by [the 

Rule]," grid reliability will be imperiled and electricity prices will rise "substantially." 

See Clark Testimony 6-7, Ex. C. The Rule forces utilities to act now to ensure 

necessary infrastructure is in place by 2022 to preserve reliable electric service. 

C. EPA's modeling forecasts further immediate harm. Movants' immediate 

injury is not limited to the need to act now to ensure new generation is available when 

coal units are forced to close in 2022. EPA's own ana!Jsis forecasts further imminent, 

irreparable harm in the closure of scores of coal plants in 2016. Schwartz Decl. ~4, 

Coal Mot. Ex. 1. EPA's modeling recognizes the reality that, for many plants, making 

costly investments necessary to continue operations in the short term when those 

plants are likely to be shuttered by the Rule in a few years is economically irrational. 

Schwartz Report 63, Att. to Coal Mot. Ex. 1. Beyond the irreparable harm to those 

facilities, many plants are tied to a nearby coal mine, so retirement of the plant will 

cause the mine to close, resulting in lost jobs at the plant and mine and economic 

devastation to the rural communities in which these facilities are located. I d. at 70-72. 

EPA denigrates (Br. 64-66) its own model's reliability, but to no avail. See 

general!J Schwartz Reply ~~20-31, Ex. A. The agency concedes the model's accuracy to 

"gauge the overall, power-sector-wide impacts of control requirements in terms of 

costs, emission reductions, and economic impacts." EPA Br. 64. And EPA recently 

praised its modeling to this Court as able to "forecast how the power sector produces 

electricity at least cost while meeting energy demand, reliability constraints, and 
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environmental requirements." EPA EME Homer Br. 40. Even if EPA were correct 

that the model cannot predict precisely which plants will close, the relevant and 

undisputed point is that EPA's model predicts substantial 2016 plant closures. That is 

more than sufficient to demonstrate irreparable harm. 

Second, EPA must have confidence in its model's accuracy because the agency 

used that model's results not just to predict the impact of the Rule but also to design 

the Rule. EPA used the model to determine the requirements of building blocks 2 and 

3, to address its obligation under §111 (a) to "tak[e] into account" the "cost" and 

"energy requirements" of its proffered "best system of emission reduction" and to 

ensure that its proffered emission rates would not impair the reliable operation of the 

electric grid. Schwartz Reply ~~21-22, Ex. A. EPA cannot rely on its modeling to 

determine whether the emission rates imposed by the Rule are achievable while 

claiming the very modeling results used to make that determination can be ignored. 

Third, EPA is now using the model's predictions regarding particular 2016 unit 

retirements from this Rule to decide State nitrogen oxide emission budgets for 201 7 

in its recently proposed Transport Rule. Id ~~28-31. Thus, even as EPA disputes the 

reliability of the 2016 modeling results with regard to specific plant closures, it 

proposes to use those very same projected closures to determine whether and how 

much "upwind" States must reduce nitrogen oxide to improve "downwind" air 

quality. Id ~~28-31. 

In short, having used the model to formulate the Rule's regulatory 
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requirements and having relied on the specific 2016 retirements to develop the 

Transport Rule, EPA cannot maintain that the model's understanding of the power 

system is so poor that it cannot even predict something as basic as whether the Rule 

will cause near-term retirements at all. If anything, EPA's modeling underestimates the 

Rule's transformational impact because its "base case"-its description of the power 

sector without the Rule-assumes away massive amounts of existing generation. See 

Schwartz Report 23, Att. to Coal Mot., Ex. 1. EPA projects that 52,000 MW more 

coal units will retire in 2016 even without the Rule than does EIA. EPA cannot 

explain these retirements. Schwartz Reply ~~15-16, Ex. A. 

D. The Rule will cause widespread harm. Finally, the Rule imposes harms 

throughout the country. Consumers will see their electricity rates rise as affordable 

power sources close and utilities are forced to build expensive new plants. Harbert 

Decl. ~~18-19, Bus. Mot. 7-A; Hines-Cashell Decl. ~~47-48, 50-53, Supp. Util. Mot. 

Ex. Wide swaths of industry-especially heavy electricity users like large 

manufacturers-will see their operating expenses climb and may be forced to relocate 

overseas, including to countries where less rigorous environmental and emission 

controls permit cheaper electricity. Id. ~62; Harbert Decl. ~29, Bus. Mot. 7-A. The 

Rule will hit poor, rural areas especially hard. In many of these areas, power 

generation and mining jobs are the principal drivers for the local economy, e.g., 

Witherspoon Decl. ~~4-6, Bus. Mot. 7-N, and provide the best blue-collar wages 

available, Harbert Decl. ~26, Bus. Mot. 7-A. Many rural towns and counties rely 
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heavily on taxes from utilities and mines. E.g., Taylor Decl. ~5, Bus. Mot. 7-F. The 

closure of plants, mines, and supporting services will devastate these rural 

communities, resulting in widespread job loss, Harbert Decl. ~~20, 22, Bus. Mot. 7-A, 

cuts to essential services and education, e.g., Hines-Cashell Decl. ~~61, 63, Supp. Util. 

Mot. Ex.; Rinas Decl. ~~9-11, Bus. Mot. 7-B, and disintegration of community ties as 

laid-off employees are forced to relocate to look for work, id. ~~6-8. 

III. The Public Interest Favors A Stay. 

As Movants have demonstrated, a stay serves the public interest. EPA 

maintains the Rule would make important reductions in C02 even if "only a part" of 

broader efforts to address the issue, EPA Br. 6 7, but the reductions will, in fact, be 

only an extremely small part of global emissions by 2030 (less than 1%). Thus, EPA 

cannot show a stay pending judicial review will have any appreciable impact on its 

goals, despite the immediate harm to industry from not granting a stay. Given that 

EPA contends the Rule merely reinforces existing trends toward low-carbon 

resources and that compliance actions are not required until well in the future, it 

cannot claim that a short stay will have any meaningful effect on achieving the Rule's 

objectives. EPA's main concern (Br. 68) is that a stay will ultimately delay the 2022 

commencement of the interim compliance period. This just emphasizes the 

desirability of expediting briefing of this case on the merits. If the case is briefed and 

argued on an expedited basis (as Movants request), and if EPA prevails, the stay will 

have been short and the brief delay in implementing the Rule will have an 
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inconsequential effect on national, let alone global, emissions. Further, any States that 

wish to push development of renewable sources as a matter of State law will be free to 

continue to do so even if a stay is granted. 

EPA's argument (Br. 67 -68) regarding a stay's impact on international 

negotiations suggests that other countries should find out later rather than sooner that 

the Rule is unlawful. But surprising foreign governments who have relied on U.S. 

commitments imperils rather than fosters diplomatic endeavors. In any event, EPA 

cites no case for the proposition that this Court should withhold relief warranted 

under federal law to strengthen the government's bargaining position abroad. To the 

contrary, the Executive's interest in "ensuring the reciprocal observance of'' treaties, 

"protecting relations with foreign governments," and "demonstrating commitment 

to" international norms does not authorize EPA "to set aside first principles." Medellin 

v. Texas, 552 U.S. 491, 524 (2008). Finally, any reduction in greenhouse gases by the 

United States related to the Paris agreement is not scheduled until2025, Paris 

Factsheet, Ex. J-in contrast to the harms the Rule is now causing-and, in any 

event, the government has emphasized that even those commitments are nonbinding, 

Paris Agreement Article, Ex. D. Thus, there is ample time to formulate a new-and 

lawful-emission reduction program to meet any commitments. 

CONCLUSION 

The Court should grant the requested stay. 
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To: 
From: 
Sent: 
Subject: 

FYI-we 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Zenick, Elliott 
Wed 12/23/2015 9:23:49 PM 
FW: CPP reply briefs filed today re: stay motion 

From: Lynk, Brian (ENRD) [mailto:Brian.Lynk@usdoj.gov] 
Sent: Wednesday, December 23, 2015 4: 17 PM 
To: Hoffman, Howard <hoffman.howard@epa.gov>; Jordan, Scott <Jordan.Scott@epa.gov>; 
Zenick, Elliott <Zenick.Elliott@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov> 
Cc: Hostetler, Eric (ENRD) <Eric.Hostetler@usdoj.gov>; Lipshultz, Jon (ENRD) 
<Jon.Lipshultz@usdoj.gov>; Berman, Amanda (ENRD) <Amanda.Berman@usdoj.gov>; Rave, 
Norman (ENRD) <Norman.Rave@usdoj .gov>; Kolman, Chloe (ENRD) 
<Chloe.Kolman@usdoj.gov>; Skinner-Thompson, Jonathan (ENRD) <Jonathan.Skinner
Thompson@usdoj .gov> 
Subject: CPP reply briefs filed today re: stay motion 
Importance: High 

Hi everyone, 

The fourth (and I think last?) reply brief was just filed in support of the stay motions. 
We have a reply from the petitioners States; a joint reply by Utility, Coal, Labor and Business 
movants; a reply by the Chamber of Commerce; and a reply by Peabody. 

Unfortunately I could not open the Chamber's reply brief, only its exhibits (this was 
true both when I used the original ECF notice and when I logged into PACER to retrieve it 
directly from the docket). I will let their counsel know that I was having this problem, and 
request a courtesy copy. 
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Happy holidays! 

Brian 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Movants-a nationwide coalition of utilities, coal producers, labor, and 

business organizations-have demonstrated that EPA's unprecedented and unlawful 

attempt to "aggressive[ly] transformD ... the domestic energy industry," White House 

Factsheet, Bus. Mot. 8-E, necessitates a stay to prevent the irreparable harm this 

fundamental restructuring will impose on the energy industry, businesses, and local 

communities during judicial review. 1 

EPA contends (Br. 14) the Rule requires only "generation-shifting" activities 

"already widely employed by power plants." But EPA has "only those authorities 

conferred upon it by Congress," Michigan v. EPA, 213 F.3d 663, 695 (D.C. Cir. 2000) 

(per curiam), and forcing private companies to shut down one facility and build 

another elsewhere is not one of them. The Rule transgresses EPA's statutory authority 

by applying a standard of performance to the power sector as a single entity rather 

than to individual sources. Indeed, the standard cannot be met by atry existing source. 

EPA's response elides the statute's dispositive text and pleads for deference 

instead. Even if the Rule were not foreclosed by the Act's text, structure, and 

history-which it is-Chevron deference could not save it. EPA may not "regulate 'a 

significant portion of the American economy"' unless clearly authorized by Congress. 

UARG v. EPA, 134 S. Ct. 2427, 2444 (2014). EPA cannot establish that §111 (d), a 

"long-extant statute," clearly authorizes the exercise of hitherto "unheralded power" 

1 Movants join the arguments advanced by the State movants in their reply brief. 
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to restructure the country's power sector. Id. 

Without a stay, the Rule will inflict widespread irreparable harm, even during 

expedited judicial review. EPA does not deny that its own modeling shows the Rule 

will force the immediate shutdown of many power plants; EPA only disputes which 

power plants will have to shut down immediately. That distinction is irrelevant. 

Shutdowns will occur and will cause immediate irreparable harm to power producers 

whose businesses will suffer; to communities dependent on these power plants for 

jobs and tax revenues that cannot be replaced; to the ancillary businesses, including 

the mines, the railways, and the equipment manufacturers, that keep the power plants 

operating; and to the low-income and minority communities that will be 

disproportionately affected by the resulting significant increase in electricity prices. 

Moreover, Movants have also demonstrated that, contrary to EPA's 

unsupported claim, the Rule will require extensive new infrastructure-new 

generation to replace closed power plants, transmission systems to bring the new 

generation to market, and additional natural gas pipelines and storage to provide fuel 

for the new and increased gas generation on which the Rule relies. None of this can 

happen overnight, or even a few years before 2022. Designing, planning, permitting, 

and siting this new infrastructure must commence now. 

Finally, EPA cannot demonstrate any harm to the public from a stay of its 

Rule. EPA acknowledges the Rule will neither produce near-term benefits nor by 

itself measurably affect climate change. And the Rule is one of many government 
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efforts to address climate change. A stay will thus have no impact on emission 

reduction goals but will avoid immediate irreparable harm throughout the economy. 

BACKGROUND 

EPA's response depends upon an incomplete description of the Rule. The 

Rule's "chief regulatory requirement" consists of numerical emission rates-1 ,305 lbs. 

C02/MW-hour for coal plants and 771lbs. C02/MW-hour for natural gas plants. 80 

FR 64662, 64667, 64823 (Oct. 23, 2015).2 These rates represent a cap on the C02 

emissions plants may emit per MW-hour of generation. Id. at 64667. Reduced 

operations alone cannot satisfy the rates, because producing fewer MW-hours of 

generation does not change how much C02 a source emits per MW-hour it produces. 

The Rule's rates are far more stringent than existing coal- and gas-fired plants can 

meet with any combination of onsite pollution controls or efficiency improvements. 

Id. at 64727, 64769. Indeed, the rates are more stringent than can be achieved even by 

"state-of-the-art" systems at new sources. See id. at 64626-27, 64667; 80 FR 64510, 

64512-13, 64540 (Oct. 23, 2015); see also Bus. Mot. 4. 

The Rule's rates were set not on the basis of what individual sources could 

achieve, but on the basis of actions source owners could take to shift production to 

other "cleaner" generation. 80 FR at 64 728 ("generation-shifting" involves 

"replacement of higher emitting generation with lower- or zero-emitting generation"). 

2 The average rate for existing coal-fired units (including minimal generation from 
other existing units) is 2,160 lbs. C02 /MW-hour. EPA TSD 11, Coal Mot. Ex. 2. 
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EPA says owners of existing plants can "shift generation" by, e.g., purchasing an 

interest in a renewable plant or buying emission reduction credits from such a plant. 

But each such measure forces plant owners to pay for construction and generation of 

renewable energy that will displace generation from coal- and gas-fired plants. Id. at 

64728, 64731. Thus, the Rule's rates can be achieved only if existing fossil fuel-fired 

generation is replaced by lower-emitting generation, id at 64 728, which "necessarily" 

decreases generation by fossil fuel-fired plants, EPA Br. 25 n.13. Generation-shifting 

accounts for the vast majority of the Rule's emission reductions. 80 FR at 64 728 

("most" of the reductions come from "replacement of higher emitting generation 

with lower- or zero-emitting generation"). EPA projects coal-fired generation will fall 

nearly 50% from current levels. See RIA 2-3, 3-24, Bus. Mot. Ex. 6-B. 

As such, the Rule "does not require any particular amount of reductions by any 

particular source at any particular time." EPA Br. 9. It demands that the industry, 

including regulated and non-regulated generators, in aggregate achieve the total emission 

rate reductions EPA has targeted for each State's total grid. 80 FRat 64667. 

ARGUMENT 

I. Movants Are Likely To Prevail On The Merits. 

A. The Rule's unlawful generation-shifting requirement. Our stay motions 

demonstrated that EPA-determined to achieve deep emission reductions but 

stymied by the inability of onsite improvements to achieve them, see 80 FRat 64 787-

resorted to regulating beyond regulated sources, claiming authority to require 
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owners/ operators of sources to subsidize new renewable generation. Section 111 

prohibits EPA from mandating such industry-transformative generation shifts 

disguised as "standards of performance." Basin Mot. 5-8; Bus. Mot. 6-13; Coal Mot. 

12-13; Util. Mot. 11-12. EPA's response confirms the Rule's unlawfulness. 

1. EPA's central "textual" argument is that the Rule's rates are lawful because 

they are the product of the "best system of emission reduction" and the term 

"system" "encompasses any set of measures for reducing emissions," including grid-

wide rather than source-specific measures. EPA Br. 14, 19-20. But as EPA found in 

the Rule itse!f, "[b]ecause the emission guidelines ... must reflect 'the degree of emission 

limitation achievable through the application if the best system of emission reduction ... 

adequately demonstrated,' the system must be limited to measures that can be 

implemented-'appl[ied]'-l?J the sources themselves." 80 FRat 64 720 (second emphasis 

added). No weight can be given to the post hoc argument by EPA's counsel, which 

contradicts the Rule. NRDC v. EPA, 755 F.3d 1010, 1020-21 (D.C. Cir. 2014). 

EPA now says instead (Br. 23) that §111(a)(3)'s definition of "source" as a 

single "building, structure, facility, or installation" is irrelevant because the definition 

merely identifies the category of sources subject to regulation. This not only 

contradicts EPA's reasoning in the Rule, but also overlooks that §111 (d) addresses 

standards of performance only ''for atry existing source," CAA §111 (a)(3), (d) (emphasis 
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added)-rather than a "category" of sources.3 The Rule, however, goes even further 

and regulates not merely "entities ... subject to Section 111 standards" in the 

aggregate, EPA Br. 23, but the power sector as a single entity, requiring source owners 

to shift generation to renewable facilities not governed by §111. See supra 3-4. 

In any event, EPA's arguments are foreclosed by ASARCO) Inc. v. EPA, 578 

F.2d 319 (D.C. Cir. 1978), which holds EPA may not "change the basic unit to 

which" standards of performance "apply from a single building, structure, facility, or 

installation ... to a combination of such units," id. at 327. EPA seeks (Br. 25 n.12) to 

distinguish ASARCO because the Court did not interpret the phrase "best system of 

emission reduction." This distinction is irrelevant. The issue in ASARCO, as here, is 

whether the standard of performance obligation can be extended beyond "the units to 

which" it applies to a combination of facilities. See 578 F.2d at 322, 326-27.4 

3 Congress knows how to identify source "categories," but it did not do so here. 
Section 111 regulation begins with designating a "category of sources," CAA §111 (b), 
but EPA may only "establishO ... standards of performance for new sources within such 
category," id § 111 (b) (1) (B) (emphasis added), not the category as a whole, and States 
must do the same for existing sources, id. §111 (d). 
4 ASARCO was not overruled by Chevron U.S.A. Inc. v. Natural Resources Defense Counci~ 
Inc., 467 U.S. 837 (1984). Cf EPA Br. 25 n.12. Chevron concerned whether a source 
may be defined, for a program not under §111, as all emitting buildings within a single 
plant or whether each individual building must be a separate source. 467 U.S. at 840, 
860-61. The Supreme Court agreed that EPA may define a source as all the emitting 
buildings within a plant's boundaries, id. at 865-a definition with which Movants 
take no issue. Chevron never suggested that §111 's definition of "source" as a 
"building, structure, facility, or installation" may include all existing generating sources 
connected to the grid, as under the Rule. Indeed, the Court acknowledged that §111 
was "not literally applicable to the permit program" at issue there. Id. at 860-61. 
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2. In the Rule, EPA advanced a different justification. EPA reasoned the Rule's 

rates are lawful because "the 'source' [regulated under §111 (d)] includes the 'owner or 

operator' of'' the source, who can implement generation-shifting measures. 80 FR at 

64762. EPA now abandons that argument, see EPA Br. 23 n.10 (denying the Rule 

"redefined the 'source' to include the owner"), and for good reason: §111 (a)(3) 

specifically limits the term "stationary source" to the "building, structure, facility, or 

installation which emits or may emit any air pollutant," and §111 (e) separate!J forbids 

"any owner or operator of any new source to operate such source in violation of any 

standard of performance," thereby distinguishing between owners/ operators and 

sources themselves. See Bus. Mot. 9-10. Conflating owners with sources, as the Rule 

does, would render §111(e) superfluous and eviscerate Congress's command that EPA 

regulate at the level of individual sources-a limitation that permits EPA to regulate 

only how individual sources operate, not which sources operate. See infra 10-13. And 

individual sources cannot "shift generation," i.e., they cannot move generation from 

themselves to themselves. The Rule does not reflect an emission limitation achievable 

by individual sources and is thus unlawful. Cj EPA Br. 23 n.1 0. 

3. EPA's responses to Movants' structural arguments fare no better. Foremost, 

EPA disregards the structure of § 111 (d) itself. Coal Mot. 12. Section 111 (d) allows 

States to adjust performance rates for "atry particular source," which presupposes that 

standards of performance must be implemented at individual sources, not sources in 

the aggregate. See also supra 5-6. 

7 

ED_000738_00002222-00016 



u 

EPA also cannot explain how the term "best system of emission reduction" 

can mean "any set of measures for reducing emissions" for purposes of this Rule 

when, in the New Source Rule, EPA construed the very same term on the very same 

day to mean measures that can be undertaken only by a source itself. Cj Bus. Mot. 11-

12. EPA does not dispute that statutorily defined terms are presumptively given a 

consistent definition throughout the Act, id., but instead tries to justify (Br. 37 n.21) 

its inconsistent statutory interpretation by claiming that, in practice, new sources may 

be few in number and thus the trading compliance option may be difficult for such 

sources. The Rule, however, finds that new sources can engage in the same "beyond-

the-source" actions as existing sources and even participate in the same trading 

program. See 80 FRat 64724, 64734, 64834 n.793. The Rule itself thus forecloses 

EPA's purported justification for adopting conflicting interpretations of "system."5 

EPA cites §110 as providing "[c]ontextual" support for its capacious reading of 

§111, but that provision confirms that EPA's construction is erroneous. EPA Br. 20. 

Specifically, EPA points (Br. 21) to the fact that States may adopt "marketable 

permits" and "auctions of emissions rights" in developing separate programs to meet 

ambient air quality standards under §11 0. This simply highlights that Congress knows 

how to authorize tradable permits when it wishes, and it did not do so here. See) e.g., 

5 EPA dismisses Movants' point regarding the "PSD" permitting program, Bus. Mot. 
13, by claiming that only §111 (b) standards can set the regulatory floor for the 
program, Br. 27 n.14. However, §111 (b) and §111 (d) both apply §111 (a)'s "standard 
of performance" definition; thus, if §111 (b) standards must be source-specific because 
they form the regulatory floor, the same must be true for §111 (d) standards. 
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BP Am. Prod Co. v. Burton, 549 U.S. 84, 92 (2006). Plans under §110 may include both 

"emission limitations" and "other control measures"; "marketable permits" and 

"auctions of emissions rights" are examples of the latter. CAA §110(a)(2)(A). By 

including these "other control measures" within a §111 "emission limitation," EPA 

ignores Congress's decision to distinguish these two types of controls. Moreover, the 

reference in §111 (d) to the "procedure" in §11 0 cannot justify transporting the 

substantive provisions of § 110 into § 111 (d). 

4. Bereft of textual justifications, EPA argues that the Rule does not in fact 

require "beyond-the-source" emission reductions. EPA Br. 34. But EPA may only 

justify the Rule on the basis of the "best system of emission reduction" it selected. See 

CAA §111 (a) (1) (performance standard must reflect emission limitation "achievable 

through the application if the best .rystem if emission reduction") (emphasis added). Reductions 

that may be achieved through other onsite measures cannot be required under §111. 

In any event, the Rule does force "beyond-the-source" measures. EPA set rates 

for existing sources far more stringent than even the best system of emission 

reduction for new sources implementing onsite measures. See supra 3-4; Bus. Mot. 4 

(comparing rates). Thus, even if every existing source in the nation adopted the "best" 

technologies that could be adopted by entirely new plants unconstrained by existing 

design, those sources still could not achieve the Rule's demanded reductions. Existing 

sources cannot reasonably achieve reductions more stringent than those reached by 

the "best system of emission reduction" for new sources. The Rule itself finds that 
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"most of the C02 controls need to come in the form of ... replacement of higher 

emitting generation with lower- or zero-emitting generation." 80 FR at 64 728. 

5. Finally, EPA's unprecedented reading of §111 would give it power to 

demand "any set of measures" in a wide array of industries. EPA claims (Br. 14-15) 

the interconnected grid makes the power sector uniquely suitable for generation

shifting measures. Many industries, however, likewise involve both sales of 

interchangeable products or services and the potential to achieve lower emissions by 

mandating that production be shifted to "cleaner" existing plants with excess capacity 

or newly constructed plants, as the Rule requires. Congress in §111 did not give EPA 

that broad power over the American economy. 

B. The Rule's unlawful standard of non-performance. As shown, Movants 

are likely to prevail for a related but distinct reason: the Rule sets an unprecedented 

mandate that individual sources cease producing electricity, rather than setting a 

"standard of performance" for how sources produce electricity, as §111 requires. Basin 

Mot. 10-11; Util. Mot. 10. EPA's responses are unpersuasive. 

1. EPA says (Br. 26) that "standard of performance" is a sufficiently broad term 

to encompass "generation-shifting." A "standard," however, is simply "a rule or 

principle that is used as a basis for judgment"; performance is "the execution or 

accomplishment of work." Random House Webster's Unabridged Dictionary 1439, 1857 (2d 

ed. 2001). A "standard of performance" is thus a principle to judge the execution of 

work by the source, not an order to stop working. 
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EPA also asserts the term "system" gives it authority to erect a generation

shifting regime. EPA Br. 26. But that reading overlooks the Act's text, which defines a 

"standard of performance" in relevant part as an "emission limitation" that must be 

"continuous." Section 111 defines "standard of performance" as "a standard for 

emissions of air pollutants which reflects the degree of emission limitation achievable 

through the application of the best system of emission reduction." CAA §111 (a)(1) 

(emphasis added). Section 302(k), in turn, defines "emission limitation" as "a 

requirement ... which limits the quantity, rate, or concentration of emissions of air 

pollutants on a continuous basis, including any requirement relating to the operation or 

maintenance of a source to assure continuous emission reduction." (emphasis added). 

"The Rule's generation-shifting, however, is the antithesis of "continuous." To 

comply with the Rule, plants will run sometimes (with their emissions exceeding the 

Rule's rates) and stop running at other times as they shift generation elsewhere (thus 

bringing their emissions to zero). 

In fact, Congress inserted the term "continuous" in the definition of "emission 

limitation" to preclude "intermittent controls," such as cutting or shifting production, 

and to ensure that "constant or continuous means of reducing emissions must be 

used." H.R. Rep. No. 95-294, at 92 (1977); see id. at 81,86-87. Congress intended to 

force sources to deploy new technology or operational innovations, rather than 

cutting or shifting production, and specifically sought to prevent "load switching from 

one powerplant ... to another." Id. at 81, 89, 92. 
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2. The foregoing also disposes of EPA's argument (Br. 20) that §111 (a) (1 )'s 

"best system of emission reduction," which defines standards of performance, must 

be broader than §111 (a)(7)'s "technological system of continuous emission 

reduction." Even if that were true, systems of emission reduction under both 

provisions must nevertheless be "continuous." Compare CAA §111 (a)(7) ("system of 

continuous emission reduction"), with §§111 (a)(1), 302(k). The Rule does not impose 

continuous emission reductions. 6 

Section 111 's history confirms this. First, Congress inserted the word 

"continuous" to prevent use of "intermittent controls." Second, Congress inserted the 

word "technological" to require some sources to comply by making technological or 

operational improvements rather than burning untreated "clean" fuels onsite. See) e.g., 

H.R. Rep. No. 94-1175, at 160-61 (1976). Congress removed "technological" from 

§111 (a) (1 )'s definition in 1990 to permit more widespread compliance by burning 

clean fuels. 1 Leg. History of the Clean Air Act Amendments of 1990 1040-41 (199 3). Thus, 

the only difference between "technological" systems and other systems is that the 

latter may achieve reductions by burning clean fuels onsite. 

3. As we showed, Basin Mot. 1 0; U til. Mot. 9, and as the Rule acknowledged, 

6 This analysis also refutes EPA's attempt to distinguish the relevance of CAA §407. 
EPA contends (Br. 21 n.9) that §407's reference to "retrofit application" of a "system 
of continuous emission reduction" simply "cabin[s] EPA's discretion" further than in 
§111. Because a §111 standard must be "continuous," a "best system of emission 
reduction" under §111 and a "best system of continuous emission reduction" under 
§407 are equivalent. If the latter is capable of being required in "retrofitting," the 
former must be as well. See Bus. Mot. 12-13. 
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EPA's "traditional interpretation and implementation of CAA [§] 111 has allowed 

regulated entities to produce as much of a particular good as they desire provided that 

they do so through an appropriately clean (or low-emitting) process." 80 FRat 64738. 

EPA now suggests (Br. 35) that § 111 (d) precludes only performance rates that do not 

reduce "aggregate production levels within an industry." EPA's gloss on prior rules 

does not hold up. Util. Mot. 9. Every previous §111 (d) rule allowed each individual 

regulated source to produce as much as desired, provided the source complied with its 

continuous emission reduction obligations. 7 Here, EPA requires massive generation 

reductions by regulated units. 

C. The Rule's usurpation of State authority to adjust standards of 

performance. The Rule also violates the CAA because it forbids States from 

exercising their statutory authority to adjust EPA's performance rates to ensure that 

individual existing sources can achieve them. Basin Mot. 12; Util. Mot. 5; see also ND 

Mot. 16 (showing EPA lacks authority to set standards of performance). EPA's 

response confirms the Rule's unlawfulness. 

When "applying" a standard of performance to "any particular source," a State 

may "take into consideration, among other factors, the remaining useful life of the 

existing source." CAA §111(d)(1). Congress added this language to codify the 

7 See 61 FR 9905, 9907 (1996); EPA, Primary Aluminum: Guidelines for Control of Fluoride 
Emissions from Existing Primary Aluminum Plants, EPA-450 /2-78-049b at 1-17- 1-19 
(1979); 44 FR 29828, 29829 (1979); 42 FR 55796, 55797 (1977); EPA, Final Guideline 
Document: Control of Fluoride Emissions from Existing Phosphate Fertilizer Plants, EPA 
450/2-77-05 at 1-7-1-9 (1977). 

13 

ED_000738_00002222-00022 



u 

availability of State variances from performance rates that EPA's regulations already 

provided. SeeLegalMem. 32; 40 FR53340, 53344,53347 (1975) (§111(d) gives States 

the right to grant "variances" based on "economic hardship," thus "provid[ing] for 

the application of less stringent emission standards" on a "case-by-case basis"). 

EPA admits the Rule forbids States from exercising their statutory authority to 

alter emission performance rates for individual sources. 80 FRat 64870 (the Rule's 

rates "do not provide for states to make additional goal adjustments based on 

remaining useful life and other facility-specific factors"). EPA argues (Br. 50) the Rule 

satisfies §111 (d) by including other "flexibilities" for States "to consider remaining 

useful life." By "flexibilities," however, EPA means States may give some sources less 

stringent rates if the State also imposes on other sources rates harsher than the Rule 

finds warranted by the "best" reduction techniques. 80 FRat 64871. EPA may not 

impose "substantive condition[s]" on rights §111 (d) guarantees to States. Felder v. 

Casry, 487 U.S. 131,152 (1988). EPA certainly may not condition exercise of those 

rights on imposing emission requirements that are more stringent than those 

reflecting the degree of emission limitation achievable through the best system of 

emission reduction and that EPA therefore lacks authority to require. See New York v. 

United States, 505 U.S. 144, 176 (1992) (government "lacks the power to offer the 

States a choice between ... two" options it cannot separately require). 

Nor can trading programs save the Rule. Cj EPA Br. 50. Trading treats sources 

with short remaining useful lives just like every other source, rather than permitting 

14 

ED_000738_00002222-00023 



u 

States to adjust the performance rates for "any particular source" to reflect its 

remaining useful life. CAA §111 (d). Further, trading allows some sources to continue 

operating only by paying for emission credits-even when such payments would 

impair a source's economic viability. Nor does trading alter the Rule's fundamental 

dynamic: Its rates can be met only by forcing the retirement of existing coal- and gas

fired sources and constructing new renewable generation intended to displace those 

existing sources. See supra 3-4. That some existing plants in a trading system might be 

able to purchase credits and continue operations does not alter the fact that other 

plants-to which States could have granted variances but for the Rule-will not. 

D. EPA must point to clear authorization for the Rule, but fails to do so. 

Not only do §111 's text, structure, and history foreclose EPA's Rule, but controlling 

canons of statutory construction demand clear congressional authorization for the 

vast changes the Rule requires. See Bus. Mot. 13-17; Coal Mot. 11-12; Util. Mot. 10-13. 

EPA responds (Br. 26) that Congress delegated it authority to resolve any ambiguity 

under Chevron. But "ambiguity is not enough per se to warrant deference .... The 

ambiguity must be such as to make it appear that Congress either explicitly or 

implicitly delegated authority to cure that ambiguity." ABA v. FTC, 430 F.3d 457, 469 

(D.C. Cir. 2005). Given "a scheme of the length, detail, and intricacy" of the one here, 

it is "difficult to believe that Congress, by any remaining ambiguity, intended" to give 

EPA the authority the Rule asserts. I d. Moreover, Chevron itself requires courts to 

apply these "traditional tools of statutory construction" at Chevron "step 1" before 
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deferring to agencies. Chevron, 467 U.S. at 843 n.9. 

1. Courts "expect Congress to speak clearly if it wishes to assign to an agency 

decisions of vast 'economic and political significance"'-particularly where, as here, 

an "agency claims to discover in a long-extant statute an unheralded power to regulate 

'a significant portion of the American economy."' UARG, 134 S. Ct. at 2444; Bus. 

Mot. 14-15; Coal Mot. 9-10; Util. Mot. 9. Throughout its brief, EPA suggests the Rule 

is not of great significance, but the government's own statements foreclose that claim. 

See Bus. Mot. 1, 15; Coal Mot. 1. EPA also claims UARG does not apply because it is 

not "straining the interpretation of a clear statutory provision," EPA Br. 31, i.e., the 

text does not clearly foreclose EPA's interpretation. EPA has it backwards: under 

UARG, where "decisions of vast 'economic and political significance"' are concerned, 

the statute must "speak clearly" to allow EPA's interpretation. 

Similarly meritless is EPA's suggestion that it is not claiming unheralded power 

through a long-extant statutory provision. EPA has never claimed power to impose 

performance rates deliberately set lower than atry source can meet for the express 

purpose of forcing generation-shifting to other sources-including sources outside 

the source category. EPA claims (Br. 28-29) that in its CAMR rulemaking it exercised 

the same power as in the Rule, but this Court vacated the CAMR rule shortly after 

promulgation. New Jersry v. EPA, 517 F.3d 574 (D.C. Cir. 2008). Further, unlike the 

Rule, the CAMR cap-and-trade program was "based on control technology available 

in the relevant timeframe" that could be installed at each regulated source. 70 FR 
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28606, 28617, 28620 (May 18, 2005). CAMR did not set rates that no source could 

meet, nor was it designed to force generation-shifting. CAMR certainfy did not purport 

to "aggressive[ly] transformO" the industry by shifting generation outside the 

regulated source category. EPA points to an isolated reference in CAMR to "dispatch 

changes," EPA Br. 29 n.16, but that merely referred to an alternative compliance 

option for a standard based on "control technology," and was in no way used to set 

the standard. EPA also points (Br. 29) to prior performance rates based on fuel-

cleaning which may occur offsite before onsite combustion, but this is no different 

than setting standards based on particular technology manufactured by third parties. 

In any event, burning pre-cleaned fuel is an operational change that continuously 

reduces emissions at the source, nothing like the Rule's generation-shifting mandate. 8 

2. EPA does not confront ABA v. FTC, which confirms EPA lacks authority 

over areas of traditional State sovereignty unless Congress makes its conferral of such 

authority "'unmistakably clear in the language of the statute."' 430 F.3d at 471-72; see 

Bus. Mot. 15. Nor does EPA dispute that setting the power generation mix is an 

"areaO that ha[s] been characteristically governed by the States," Pac. Gas & Elec. Co. v. 

State Enet;gy Res. Conservation & Dev. Comm 'n, 461 U.S. 190, 205 (1983), or that 

8 EPA claims (Br. 30) that other environmental programs support the Rule, but none 
of these programs contain §111's textual limits. EPA cites Title IV, see 80 FRat 64770, 
but Title IV demonstrates that Congress knows how to authorize generation-shifting 
when it wishes. See CAA §408(c)(1)(B). EPA also cites (Br. 30) a 1995 waste 
combustor rule, but this rule authorized a trading program only for compliance, not to 
set rates. See 60 FR 65387, 65401, 65415-17 (Dec. 19, 1995). 
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Congress has repeatedly guaranteed such State authority, see) e.g., 16 U.S.C. §§824(a), 

824(b)(1), 824o(i)(2). Instead, EPA claims (Br. 33) that the Rule, like other regulations, 

has only tangential effects on energy markets and that EPA is simply exercising its 

authority over environmental matters. But the Rule, unlike other environmental 

regulations that merely set emission limits for sources that choose to run, requires the 

construction of some types of plants and retirement of others. See supra 3-4, 13, 16-17. 

That is "direct regulation of energy markets" traditionally regulated by States. Util. 

Mot. 7-8. 

3. As Movants demonstrated, Bus. Mot. 14-15; Coal Mot. 11; Util. Mot. 2, 9-10, 

had Congress wanted to vest authority in an agency to oversee "generation-shifting," 

it would not have chosen EPA, given the agency's conceded lack of expertise over the 

electric grid. Del. Dep)tofNat. Res. v. EPA, 785 F.3d 1, 18 (D.C. Cir. 2015); EPA 

Response, Ex. H (admitting that "issues related [to] management of energy markets 

and competition between various forms of electric generation are far afield from 

EPA's responsibilities for setting standards under the CAA"). Congress is "especially 

unlikely" to make an implicit delegation of enormous regulatory power to an agency 

with "no expertise" in the relevant subject matter. King v. Burwell, 135 S. Ct. 2480, 2489 

(20 15). EPA provides no response to these points. 

II. The Rule Is Causing Immediate, Irreparable Injury. 

EPA's principal theory (Br. 18) for why the Rule does not require immediate 

action by the utility industry is that the Rule does not, in EPA's view, require industry 
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to do very much. The Rule merely nudges along an extant "market trend" toward 

lower carbon resources, EPA says, and therefore utilities face no urgent pressure to 

take action to prepare for the first compliance period in 2022. Id EPA's attempt to 

minimize the Rule as a "market trend" is belied not only by the government's public 

statements trumpeting the Rule as "aggressive[ly] transform[ing]" the power sector, see 

supra 1, but the government's own data. 

EIA-the agency Congress created to collect energy information and monitor 

energy trends, 42 U.S.C. §7135-projects that, without the Rule, coal-fired generating 

units would supply 38%-41% of the nation's electricity through 2030, in line with 

historic norms. Schwartz Decl. ~3, Coal Mot. Ex. 1. With the Rule, EPA projects that 

coal-fired generation's share of power supply will drop to 33% by 2020 and to 27% by 

2030-the lowest recorded level. I d. EPA projects that the coal plants shuttered by 

the Rule will be replaced by new renewable generation and increased production from 

natural gas generators. EPA TSD 2, Coal Mot. Ex. 2. I d. By any measure, this is 

transformational. NERC, the body charged with protecting the grid's reliability, 

agrees: EPA "proposes a very different mix of power resources than we have today." 

NERC Media Release 1, Ex. B; see Schwartz Reply ~~3-18, Ex. A. 9 

EIA also does not detect underlying market trends that, with or without the 

9 If EPA's implausible assumption that electricity demand will fall between 2022 and 
2030 (even as the economy and population grow) proves inaccurate, coal's share of 
generation will decline to a mere 20%, half of what it is today (and renewable 
generation will have to increase even further). Schwartz Report 27, Att. to Coal Mot. 
Ex. 1. 
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Rule, are supposedly fast rendering coal-fired power all but obsolete. Cj EPA Br. 59. 

While EIA's comprehensive 2015 industry assessment reports significant coal 

retirements commencing with the adoption of EPA's Mercury Rule in 2012, those 

retirements largely cease with the end of the rule's compliance period in 2016. That is 

because the remaining fleet of coal plants made the multi-billion dollar investments 

needed to comply with that rule with the expectation that those plants would be able 

to continue operating years in the future. EIA thus forecasts little additional coal 

retirements absent the Rule. Schwartz Report 22, Att. to Coal Mot. Ex. 1. 

Having mischaracterized the Rule's trans formative effect, EPA's opposition 

severely understates the length of time necessary to bring about the required industry 

changes and hence ignores the need for irrevocable action now. The reality is that 

almost every State and everyone connected to the power sector is now engaged in 

intense efforts to reengineer the power sector in time to meet the 2022 compliance 

deadline. See Joint States Reply Br., Ex. A. Executives from large and small utility 

companies have filed declarations in support of the Stay Motions to describe the long 

lead times needed to plan, finance, and construct the new generation and associated 

infrastructure the Rule requires. 10 Administrator McCarthy is correct: the Rule todqy is 

10 The Environmental Intervenors' claim that States can easily meet the standards, Br. 
9-10, is based on a study that shows no such thing, as it concededly "is not 
intended ... to illustrate the most likely or cost-effective compliance outcomes under 
the Rule." P. 23 of slides att. to Munns Decl., Int. Joint App. Ex. B337. 
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in the process of being "bak[ed] into the system."11 

Because the Rule seeks to fundamentally transform the power sector, a stay is 

warranted so this Court can pronounce judgment before this convulsive regulatory 

shift occurs and cannot be undone. A stay is all the more necessary when, even in the 

short term, the Rule will shutter scores of plants, devastating not only the mines that 

supply them, but local communities and economies that depend on these operations. 

EPA's contrary arguments all proceed from either a flawed premise or a misstatement 

of the sweeping changes the Rule mandates. 

A. EPA's flawed legal standard. EPA's arguments (Br. 52, 58) proceed from 

a fundamental legal error: that economic harm does not warrant a stay unless a 

movant's "very existence" is threatened. As this Court recently reaffirmed, economic 

injury is irreparable "where no 'adequate compensatory or other corrective relief will 

be available at a later date, in the ordinary course of litigation."' Mexichem Specialty 

Resins) Inc. v. EPA, 787 F.3d 544,555 (D.C. Cir. 2015). EPA is forced to concede as 

much in a footnote. EPA Br. 59 n.39. Here, no damages action will lie against EPA 

for the costs imposed on States, industry, and local communities. Even if some 

regulated utilities may someday be reimbursed for their costs through rate recovery, 

id., those harms will simply be passed on to consumers. This presents a classic 

11 Interview of EPA Administrator Gina McCarthy (Dec. 7, 2015), 
https:/ / archive.org/ details/KQED_20151207 _235900_BBC_ World_News_America 
#start/1 020/ end/1 080. 
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instance of irreparable harm. Mexichem, 787 F.3d at 555.12 Moreover, Movants show 

much more than mere economic loss, including many permanent plant closures, 

massive job losses, and severe impacts on local governments and businesses during 

the period of judicial review. See) e.g., Harbert Decl. ~~17, 21-27, Bus. Mot. 7-A. 

B. The Rule's mandate causes irreversible investment today. Movants 

have shown the Rule is causing irreparable harm now, notwithstanding its 2022 

compliance start date. Despite EPA's unsupported assertion (Br. 60), the Rule's 

demanded generation-shifting requires planning, designing, engineering, siting, 

permitting, funding, and constructing an extensive new infrastructure-new 

generation to replace the retired coal generation, long-haul transmission systems to 

bring this generation to market, and build-out of natural gas pipelines to provide fuel 

for the increased gas generation on which the Rule relies. Schwartz Report 30-45, Att. 

to Coal Mot. Ex. 1. None of this can happen overnight, or even during the few years 

before 2022. It must commence now. As Administrator McCarthy herself recently 

explained, the Rule is alreacjy causing significant shifts in the energy investment mix in 

the United States. McCarthy Remarks, Bus. Mot. 8-F. 

NERC confirmed the Rule will require immediate efforts, emphasizing to EPA 

the need for significant new infrastructure and the danger to grid reliability if the long 

lead times necessary for such infrastructure are not accommodated. Reliability Impacts 

12 EPA also errs by arguing (Br. 61) that Movants must show irreparable harm with 
"certainty" (emphasis omitted). See Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. 
Cir. 1985) (per curiam) (movant must show "irreparable injury is 'likely' to occur"). 

22 

ED_000738_00002222-00031 



u 

2, Ex. E. NERC estimated that construction of gas-fired facilities takes more than 5 

years and that development of new transmission infrastructure takes 6-15 years. Id at 

36-41; see also general!J Stoltz Reply, Ex. G. Regional grid coordinators alerted EPA to 

these facts. The Southwest Power Pool, for instance, which oversees the grid in all or 

parts of 14 States, warned that the Rule as proposed would lead to "cascading outages 

and voltage collapse" because it will take up to 8.5 years to build the transmission 

lines necessary for the alternative resources the Rule requires. SPP Comments 6, 8, 

Ex. F; see also MISO Comments 3, Ex. I (due to lead time needed to build 

infrastructure, the new generation needed to safeguard reliability will be available in 

2024 at the earliest). 

A host of utility company declarants reached the same conclusion: The Rule 

will force utilities to retire coal plants and to replace them with new generation and 

accompanying transmission and pipeline infrastructure, and this process must 

commence imminently. 13 EPA itself notes that developing replacement generation 

13 See) e.g., Mcinnes Decl. ~15, Util. Mot. Ex. L (3-10 years lead time for new 
transmission projects); Schwartz Decl. ~~4, 11, Coal Mot. Ex. 1 (5-11 years lead time 
for transmission lines to connect new capacity); Pemberton Decl. ~23, Util. Mot. Ex. 
B (5-8 years lead time for new line and substation projects and 2-3 years for existing 
lines and substations); Rasmussen Decl. ~~13-14, Util. Mot. Ex. J. (6 years lead time 
for baseload resource development); Witham Decl. ~13, Bas. Mot. Att. 3 
(environmental assessments for wind power projects take 1.5-3 years and 
environmental impact statements take 3-5 years); see also) e.g., Heidell & Repsher Decl. 
~12, Util. Mot. Ex. C; Frenzel Decl. ~27, Util. Mot. Ex. Q; Campbell Decl. ~~2-3, Util. 
Mot. Ex. P; Hines-Cashell Decl. ~47, Supp. Util. Mot. Ex.; McLennan Decl. ~20, Util. 
Mot. Ex. I (7 years to build new natural gas generation); McCollam Decl. ~~8, 10, Bas. 
Mot. Att. 2; Raatz Decl. ~~21-23, Bas. Mot. Att. 1. 
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because of unit retirements "necessitate[s] transmission upgrades that are costly" and 

"cannot be completed quickly." 80 FR at 64 7 56. Even the Power Intervenors 

acknowledge (Br. 3) that natural gas, wind, and solar projects will take more than 4-5 

years to complete if any supporting transmission capacity is required. Moreover, 

neither EPA nor its supporters addressed the additional delays that will be caused by 

the need to build so much additional infrastructure at once, which will make needed 

materials scarce and elongate the time needed for the build-out demanded by the 

Rule. E.g., McCollam Decl. ~~12-13, Bas. Mot. Att. 2. As to EPA's broad claim that 

Movants cannot show the Rule "requires" any particular plant to close, Br. 60, 

Movants' declarations show otherwise. 14 

As explained in detail in the Stoltz reply declaration, responsible power 

companies cannot wait until State plan requirement specifics are set in stone; they 

must make near-term commitments to ensure the needed facilities are operational by 

14 See) e.g., Pemberton Decl. ~13, Util. Mot. Ex. B ("[u]nder EPA's Compliance 
solution, Georgia Power must retire ... more than 4,200 MW ... in 2016" and 
identifying specific plants); Rasmussen Decl. ~~7 -8, U til. Mot. Ex. J (sole plant serving 
Reservation would have to cease operations under either a rate-based or mass-based 
emissions limit); Brummett Decl. ~~ 16-19, U til. Mot. Ex. G (Rule "will force the 
retirement of [San Miguel]"); Raatz Decl. ~12, Bas. Mot. Att. 1 (Basin must "shut 
down or curtail operations at 5 of its existing coal-fired steam generating units, 
representing approximately 43% of its existing coal-fired capacity"); see also) e.g., 
McLennan Decl. ~14, Util. Mot. Ex. I (Minnkota will need "a combined approach of 
reducing its generation at its three coal generating resources [and] perhaps shuttering 
the Young Station completely"); Hines & Cashell Decl. ~44, Supp. Util. Mot. Ex. 
("operation of the Colstrip Plant cannot continue as it exists today under" the Rule). 
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2022.15 And, as utilities begin to shift generation from coal- to natural gas-fired plants 

or renewable generation, coal mining companies and companies that provide 

equipment and supplies to the coal mining industry will also have to make near-term, 

irrevocable decisions to reduce capacity. 16 

In sum, the claim that the Rule requires "nothing of affected sources until2022 

at the earliest," Power Intervenors Br. 7 (emphasis in original), is without merit. Nor 

can industry responsibly defer making the required commitments to new generation 

and associated infrastructure until it knows the specific requirements of State plans 

once EPA approves them by its September 2019 deadline. Cj EPA Br. 60-61. By that 

time the compliance period will be only 28 months away-far too little time to make 

the necessary changes. 80 FR at 64669. Echoing the warnings of NERC and the 

regional grid coordinators, FERC Commissioner Clark cautioned that "if expanded 

15 Stoltz Reply ~~9-15, Ex. G (Basin Electric renewable projects will require long lead
time for new transmission); see also) e.g., Heilbron Decl. ~2, Util. Mot. Ex. M (Alabama 
Power will incur $72 million for new transmission projects in 2016-17); McCollam 
Decl. ~~22, Bas. Mot. Att. 2 (Basin Electric will incur $330 million in compliance costs 
in the next 2 years); Galli Decl. ~18, Peabody Ex. A ("The closure process will need to 
begin immediately for affected plants .... It takes a decade or more to make major 
shifts in generation mix and to upgrade the transmission system to support these 
shifts .... [P]roviders must begin planning now."); Nowak Decl. ~~9-12, WV Ex. C-
158; McLennan Decl. ~22, Util. Mot. Ex. I; Heidell & Repsher Decl., PA Report at 8-
11, Util. Mot. Ex. C; Mcinnes Decl. ~14, Util. Mot. Ex. L. 
16 Forrest Decl. ~~5, 8, 10, Coal Mot. Ex. 4 (company to auction its fleet of mining 
equipment next year, and value received will be much lower than absent Rule); 
Neumann Decl. ~~18, 25, Coal Mot. Ex. 6 ($50 million equipment purchase 
postponed due to Rule); see also) e.g., Siegel Decl. ~~5-7, Coal Mot. Ex. 5; Schwartz 
Decl. ~31, Coal Mot. Ex. 1. 
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infrastructure is not built in time to meet the generation mix changes required by [the 

Rule]," grid reliability will be imperiled and electricity prices will rise "substantially." 

See Clark Testimony 6-7, Ex. C. The Rule forces utilities to act now to ensure 

necessary infrastructure is in place by 2022 to preserve reliable electric service. 

C. EPA's modeling forecasts further immediate harm. Movants' immediate 

injury is not limited to the need to act now to ensure new generation is available when 

coal units are forced to close in 2022. EPA's own ana!Jsis forecasts further imminent, 

irreparable harm in the closure of scores of coal plants in 2016. Schwartz Decl. ~4, 

Coal Mot. Ex. 1. EPA's modeling recognizes the reality that, for many plants, making 

costly investments necessary to continue operations in the short term when those 

plants are likely to be shuttered by the Rule in a few years is economically irrational. 

Schwartz Report 63, Att. to Coal Mot. Ex. 1. Beyond the irreparable harm to those 

facilities, many plants are tied to a nearby coal mine, so retirement of the plant will 

cause the mine to close, resulting in lost jobs at the plant and mine and economic 

devastation to the rural communities in which these facilities are located. I d. at 70-72. 

EPA denigrates (Br. 64-66) its own model's reliability, but to no avail. See 

general!J Schwartz Reply ~~20-31, Ex. A. The agency concedes the model's accuracy to 

"gauge the overall, power-sector-wide impacts of control requirements in terms of 

costs, emission reductions, and economic impacts." EPA Br. 64. And EPA recently 

praised its modeling to this Court as able to "forecast how the power sector produces 

electricity at least cost while meeting energy demand, reliability constraints, and 
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environmental requirements." EPA EME Homer Br. 40. Even if EPA were correct 

that the model cannot predict precisely which plants will close, the relevant and 

undisputed point is that EPA's model predicts substantial 2016 plant closures. That is 

more than sufficient to demonstrate irreparable harm. 

Second, EPA must have confidence in its model's accuracy because the agency 

used that model's results not just to predict the impact of the Rule but also to design 

the Rule. EPA used the model to determine the requirements of building blocks 2 and 

3, to address its obligation under §111 (a) to "tak[e] into account" the "cost" and 

"energy requirements" of its proffered "best system of emission reduction" and to 

ensure that its proffered emission rates would not impair the reliable operation of the 

electric grid. Schwartz Reply ~~21-22, Ex. A. EPA cannot rely on its modeling to 

determine whether the emission rates imposed by the Rule are achievable while 

claiming the very modeling results used to make that determination can be ignored. 

Third, EPA is now using the model's predictions regarding particular 2016 unit 

retirements from this Rule to decide State nitrogen oxide emission budgets for 201 7 

in its recently proposed Transport Rule. Id ~~28-31. Thus, even as EPA disputes the 

reliability of the 2016 modeling results with regard to specific plant closures, it 

proposes to use those very same projected closures to determine whether and how 

much "upwind" States must reduce nitrogen oxide to improve "downwind" air 

quality. Id ~~28-31. 

In short, having used the model to formulate the Rule's regulatory 
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requirements and having relied on the specific 2016 retirements to develop the 

Transport Rule, EPA cannot maintain that the model's understanding of the power 

system is so poor that it cannot even predict something as basic as whether the Rule 

will cause near-term retirements at all. If anything, EPA's modeling underestimates the 

Rule's transformational impact because its "base case"-its description of the power 

sector without the Rule-assumes away massive amounts of existing generation. See 

Schwartz Report 23, Att. to Coal Mot., Ex. 1. EPA projects that 52,000 MW more 

coal units will retire in 2016 even without the Rule than does EIA. EPA cannot 

explain these retirements. Schwartz Reply ~~15-16, Ex. A. 

D. The Rule will cause widespread harm. Finally, the Rule imposes harms 

throughout the country. Consumers will see their electricity rates rise as affordable 

power sources close and utilities are forced to build expensive new plants. Harbert 

Decl. ~~18-19, Bus. Mot. 7-A; Hines-Cashell Decl. ~~47-48, 50-53, Supp. Util. Mot. 

Ex. Wide swaths of industry-especially heavy electricity users like large 

manufacturers-will see their operating expenses climb and may be forced to relocate 

overseas, including to countries where less rigorous environmental and emission 

controls permit cheaper electricity. Id. ~62; Harbert Decl. ~29, Bus. Mot. 7-A. The 

Rule will hit poor, rural areas especially hard. In many of these areas, power 

generation and mining jobs are the principal drivers for the local economy, e.g., 

Witherspoon Decl. ~~4-6, Bus. Mot. 7-N, and provide the best blue-collar wages 

available, Harbert Decl. ~26, Bus. Mot. 7-A. Many rural towns and counties rely 

28 

ED_000738_00002222-00037 



u 

heavily on taxes from utilities and mines. E.g., Taylor Decl. ~5, Bus. Mot. 7-F. The 

closure of plants, mines, and supporting services will devastate these rural 

communities, resulting in widespread job loss, Harbert Decl. ~~20, 22, Bus. Mot. 7-A, 

cuts to essential services and education, e.g., Hines-Cashell Decl. ~~61, 63, Supp. Util. 

Mot. Ex.; Rinas Decl. ~~9-11, Bus. Mot. 7-B, and disintegration of community ties as 

laid-off employees are forced to relocate to look for work, id. ~~6-8. 

III. The Public Interest Favors A Stay. 

As Movants have demonstrated, a stay serves the public interest. EPA 

maintains the Rule would make important reductions in C02 even if "only a part" of 

broader efforts to address the issue, EPA Br. 6 7, but the reductions will, in fact, be 

only an extremely small part of global emissions by 2030 (less than 1%). Thus, EPA 

cannot show a stay pending judicial review will have any appreciable impact on its 

goals, despite the immediate harm to industry from not granting a stay. Given that 

EPA contends the Rule merely reinforces existing trends toward low-carbon 

resources and that compliance actions are not required until well in the future, it 

cannot claim that a short stay will have any meaningful effect on achieving the Rule's 

objectives. EPA's main concern (Br. 68) is that a stay will ultimately delay the 2022 

commencement of the interim compliance period. This just emphasizes the 

desirability of expediting briefing of this case on the merits. If the case is briefed and 

argued on an expedited basis (as Movants request), and if EPA prevails, the stay will 

have been short and the brief delay in implementing the Rule will have an 
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inconsequential effect on national, let alone global, emissions. Further, any States that 

wish to push development of renewable sources as a matter of State law will be free to 

continue to do so even if a stay is granted. 

EPA's argument (Br. 67 -68) regarding a stay's impact on international 

negotiations suggests that other countries should find out later rather than sooner that 

the Rule is unlawful. But surprising foreign governments who have relied on U.S. 

commitments imperils rather than fosters diplomatic endeavors. In any event, EPA 

cites no case for the proposition that this Court should withhold relief warranted 

under federal law to strengthen the government's bargaining position abroad. To the 

contrary, the Executive's interest in "ensuring the reciprocal observance of'' treaties, 

"protecting relations with foreign governments," and "demonstrating commitment 

to" international norms does not authorize EPA "to set aside first principles." Medellin 

v. Texas, 552 U.S. 491, 524 (2008). Finally, any reduction in greenhouse gases by the 

United States related to the Paris agreement is not scheduled until2025, Paris 

Factsheet, Ex. J-in contrast to the harms the Rule is now causing-and, in any 

event, the government has emphasized that even those commitments are nonbinding, 

Paris Agreement Article, Ex. D. Thus, there is ample time to formulate a new-and 

lawful-emission reduction program to meet any commitments. 

CONCLUSION 

The Court should grant the requested stay. 
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DECLARATION OF SETH SCHWARTZ 

I, Seth Schwartz, declare as follows: 

INTRODUCTION 

1. My name is Seth Schwartz, and I am the President of Energy Ventures Analysis, 

Inc. ("EVA"). Previously, I filed a declaration in support of the National Mining 

Association ("NMA") Motion for Stay of the Clean Power Plan ("CPP") to 

describe the irreparable harm which the coal industry, coal miners, and states and 

communities dependent on coal production will suffer if the Court does not grant 

NMA's motion. I have now been retained by the NMA to provide a declaration in 

reply to the assertions made by the U.S. Environmental Protection Agency 

("EPA") in its Opposition to Motions to Stay the Final Rule, in particular to the 

declarations of Mr. Reid P. Harvey ("Harvey") and Mr. Kevin P. Culligan, both of 

EPA ("Culligan"). 

2. I will address two subjects: (a) the assertions by Mr. Culligan that the CPP merely 

continues what he believes is an underlying "market trend" that will lead to 

increased retirements of coal plants even without the CPP and (b) the assertions 

by Mr. Harvey that the IPM model predictions that the CPP will cause specific 

units to retire as early as 2016 are not reliable. 

ED_000738_00002224-00002 



EPA UNDERSTATES THE IMPACT OF THE RULE BY 

MISCHARACTERIZING WHAT WOULD HAPPEN WITHOUT IT 

3. EPA's claim that an ongoing "trend" has been and will continue to be responsible 

for the retirement of coal-fired generating capacity, and that the CPP will merely 

continue that trend, is demonstrably incorrect. The recent retirements cited by 

EPA are not the result of an ongoing trend reflecting the "market-driven cost 

advantages" of gas and renewable generation. Instead, the retirement of coal units 

has been primarily due to the costs imposed by other recent EPA regulations. 

Now that the power industry has absorbed the cost of the EPA rules (by investing 

in emission controls at coal-fired plants), the remaining coal units can continue to 

operate economically, absent the CPP. 

4. EPA attempts to minimize the impact of the CPP by claiming that the CPP simply 

"builds upon the existing direction of the power industry" and "is consistent with 

prevailing trends in the energy sector towards more renewable and gas-fired 

generation", which "are due largely to falling prices for renewables and gas-fired 

generation". 1 EPA claims that "significant reductions in coal-fired generation 

would occur even in the Rule's absence"2 and will be replaced by natural gas, 

renewable energy and reduced electricity demand. Culligan asserts that, "The 

recent and projected trends show a continued increase in capacity and generation 

1 EPA Response at 18. 
2 Id. 

2 
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from natural gas and renewable energy, and corresponding decreases from coal. 

Principal reasons for these trends are market-driven cost advantages of natural gas 

and renewable energy vis-a-vis coal, an aging coal fleet, and reduced electricity 

demand."3 To support the claim of a "trend" to retire existing coal-fired power 

plants, Culligan states: "For over a decade coal's share of total U.S. generating 

capacity has been declining, while capacity from natural gas and renewables has 

increased." 4 

A. There Is No Long-Term Trend Towards Coal Retirements, Only a 
Short-Term Trend Caused by EPA Rules. 

5. In fact, while coal's share may have been declining for over a decade, coal's total capacity 

increased through 2011, when it reached an all-time high, as shown from the U.S. 

Department of Energy's Energy Information Agency ("EIA") data on Exhibit 1. 

The decline in coal's generating capacity did not start until2012. 

3 Culligan declaration at 3. 
4 Id at 4. 

3 
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Exhibit 1: Total Coal Generating Capacity 1990-2013 (Summer MW) 5 

The share of capacity from coal declined simply because the new power plant 

construction was mostly natural gas, wind and a small amount of solar, as shown 

on Exhibit 2. While a huge amount (over 17 5,000 MW) of new natural gas 

capacity was added from 1998 to 2004, this did not result in the retirement of any 

significant amount of coal capacity. As shown on Exhibit 3, less than 2,000 MW 

of coal-fired capacity was retired in any year prior to 2012 (under 1% of the 

capacity in place in any year), but large amounts of coal capacity have been retired 

in every year since then in order to comply with EPA rules. 

5 Total net summer generating capacity for the electric power sector (electric utilities 
and independent power producers). This is less capacity than shown in EPA's RIA 
Table 2-1 (RIA at 2-3) because EPA used nameplate capacity (which is greater than 
summer) and included industrial and commercial power plants, which are not 
regulated under the CPP. Source: EIA existing capacity by energy source annual data 
from Form EIA-860 available at 

4 
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Exhibit 2: Generating Capacity by Source 1990-2013 (Summer MW) 6 

Exhibit 3: Coal Capacity Retirements 2000 - 2014 (Summer MW) 7 

6 Id. Capacity from nuclear, hydro, petroleum and other minor sources not shown for 
clarity. Nuclear and hydro were essentially flat over this period, while petroleum fell. 
7 Retired coal capacity for electric utility and independent power producers (does not 
include plants converted from coal to gas). Source: 2014 Form EIA-860 Table 3.1 
Generator_ Y2014 available at ~~I_.L~~~~.!...::!.....I.~~~~~~:L:::::..~~L· 

5 
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6. EPA attributes the reasons for the recent decline in coal-fired capacity and 

generation to the price of natural gas, 8 the aging of the coal fleet, 9 and slow growth 

in electricity demand. 10 Missing from EPA's list of "drivers" of coal plant 

retirements is the primary cause - the plethora of new EPA regulations requiring 

existing coal plants to make large capital investments or close, particularly the 

Mercury and Air Toxics Standards ("MATS") rule but also others as detailed in my 

report. 11 

B. Low Natural Gas Prices Are Not Causing Coal Retirements. 

7. EPA blames "a sustained drop in natural gas prices in the years preceding the first 

compliance year for MATS (i.e., 2015)" 12 for the retirement of coal-fired capacity, 

rather than the MATS rule. While natural gas prices did fall in 2012 from 2011, 

the decline was not to unusually low levels. Gas prices in 2012 were still higher 

than the average price of natural gas throughout the 1990's, as shown on Exhibit 

4. However, coal plants did not retire in any significant quantities throughout that 

decade of low gas prices. The massive retirement of coal plants began in 2012, 

8 "A main driver of these trends has been the continued decline in the price of natural 
gas." Culligan at 10. 
9 "In addition to these reductions in natural gas price, a second reason for these trends 
is that as the coal-fired fleet ages, more and more coal-fired power plants are retiring." 
Culligan at 10. 
10 "A third reason for the trend away from coal is the overall slowed growth in 
electricity demand." Culligan at 11. 
11 Schwartz Report at 63. 
12 Harvey at 31. 
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coinciding with the MATS rule, not the decline in gas prices. Natural gas prices 

recovered in 2013 and 2014, yet coal plants continued to retire in these years also. 

Exhibit 4: Henry Hub Weekly Spot Natural Gas Price ($/mmBtu) 13 

In the period 2012-2015, coal plants did not retire because of the lower price of 

natural gas (which was no lower than it had been for most of the years 2009 -

2011 or the years 1994- 2000 and 2002- 2003). They retired because EPA 

forced these plants to either close or invest substantial capital in order to keep 

operating (primarily under MATS, but also other regulations described in my 

report). It is true that had natural gas prices stayed above $5.00 per million Btu, as 

they had been for most of the period from 2003 to 2008, more coal plants would 

likely have invested capital rather than retire, but the amount and timing of the 

13 Source: EIA 

7 

ED_000738_00002224-00008 



massive wave of coal retirements from 2012 to 2015 was directly related to the 

new MATS rule, not the price of natural gas. 

C. There Is No "Market" Trend Towards More Renewable Resources. 

8. Similarly, the growth in power generation from non-hydro renewable energy 

(primarily wind and solar, but also biomass and geothermal) was not the result of 

"market-driven cost advantages of ... renewable energy vis-a-vis coal"14 but 

instead were the direct result of massive federal subsidies to promote construction 

of these facilities. These subsidies are scheduled to expire under federal law 

(phasing out through 2018 for wind and 2021 for solar under the recent spending 

legislation). Without these subsidies, the "trend" to build renewable generation 

will not continue, but the CPP will force the construction of these plants to 

replace coal. EPA projects that the rate of growth of renewables under the CPP 

will be much greater than the "trend", with generation tripling from 145 GWh in 

2012 to 427 GWh in 2030. 15 

9. EIA quantified the amount of federal subsidies for energy production and 

consumption for fiscal year 2013, updating an earlier report covering fiscal year 

2010. 16 EIA calculated that the annual subsidies provided to renewable electric 

generation in fiscal year 2013 were $13.2 billion, up from $8.6 billion in fiscal year 

14 Culligan at 3. 
15 EVA Report at 29. 
16 U.S. EIA, "Direct Federal Financial Interventions and Subsidies in Energy in Fiscal 

Year 2013", March 2015 at=~-'-'-.:._:.:_~=~~=~=""-=~=~~~-'-· 

8 

ED_000738_00002224-00009 



u 

2010. 17 Even this amount is understated, as EIA calculated the cost of outlays 

(money spent in the fiscal year), not obligations (commitments made under multi-

year grants and credits made during the fiscal year). 18 To put this into perspective, 

the total delivered cost of all coal purchased for electric generation during calendar 

year 2014 was $38.6 billion, yet generation from coal was almost six times larger 

than the total non-hydro renewable generation. 19 

10. The primary sources of federal subsidies for renewable power generation are the 

Production Tax Credit ("PTC"), which was equal to $23 per megawatt-hour in 

2013, and the investment tax credit ("ITC"), which was equal to 30% of the total 

investment. The PTC pays this subsidy for power sales in the first 10 years of 

operations. The PTC was originally enacted as part of the Energy Policy Act of 

1992, originally was scheduled to expire in 1999, and has been expanded and 

extended several times since then, including in the Energy Policy Act of 2005 and 

the American Recovery and Reinvestment Act of 2009 ("ARRA"). Under the 

ARRA, the PTC was scheduled to expire for projects not completed by the end of 

2012, which caused a boom of new wind projects to come on line during 2012. 

The PTC was again extended for wind projects in service by the end of 2016. The 

17 Id. Table ES2. 
18 Id. at xi. 
19 EIA, "Electric Power Monthly, March 2015", Tables 4.1 and ES1.B. 
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American Wind Energy Association ("A WEA") 20 acknowledges on its website that 

investment in new wind energy projects has come to a virtual halt every time the 

PTC has faced expiration prior to its extension by the federal government: "The 

PTC/ITC must be extended as soon as possible for as long as possible to prevent 

wind power from falling off a clftflike it has done in previous years when the policy 

was allowed to expire."21 (emphasis added) AWEA's chart shows how wind 

power capacity additions have fallen by 76%- 92% in the year after the previous 

expiration of the PTC. 22 

Historic Impact of Production Tax Credit (PTC) Expiration 
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20 One of the "Advanced Energy Associations" which submitted a response in 
opposition to motion to stay the Rule. 
21 AWEA, Federal Production Tax Credit for wind energy at 
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11. Similarly, the solar energy industry is almost wholly supported by the ITC. The 

ITC for commercial and residential solar energy projects was temporarily increased 

from 10% to 30% of the capital costs in the Energy Policy Act of 2005.23 Federal 

subsidies for new solar electric energy production exploded from $1.1 billion in 

FY 2010 to $5.3 billion in FY 2013.24 The Solar Energy Industries Association 

("SEIA", another member of the "Advanced Energy Associations" which 

submitted a response in opposition to motion to stay the Rule) describes the ITC 

as "the solar industry's most important public policy"25 and advocates an extension 

of the ITC beyond 2016. SEIA provides its analysis of the impact of the 

expiration of the ITC stating: "If the ITC expires at the end of 2016, installed 

solar capacity is expected to fall by nearly 8 gigawatts (GW) from 2016-

2017. Solar project levels would plummet from 11.2 GW in 2016 to 3.2 GW in 

2017- the lowest annual level since 2012."26 (Emphasis in original.) 

23 EIA "Direct Federal Financial Interventions and Subsidies in Energy in Fiscal Year 
2013", March 2015 at 18. 
24 Id., Table ES2. 
25 Solar Energy Industries Association, "Solar ITC Impact Analysis, How an 
Extension of the Investment Tax Credit Would Affect the Solar Industry" at 
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D. There Is No Trend, Market or Otherwise, Towards An Absolute 
Reduction in Electric Consumption. 

12. EPA also states, "A third reason for the trend away from coal is the overall slowed 

growth in electricity demand."27 At least for this reason EPA acknowledged the 

role of federal programs, including the Energy Policy Act of 2005, the Energy 

Independence and Security Act of 2007 and the 2009 federal economic stimulus 

bill (ARRA). 28 EIA quantified the federal expenditures under these programs to 

be $4.4 billion in FY 2010, declining to $2.6 billion in FY 2013.29 Most of these 

subsidies are scheduled to expire under current federal law. 30 But even with these 

subsidies, even EPA concedes that "U.S. electricity demand continues to 

increase"/1 not decline as EPA projects will be the impact of the Rule. 

E. The Age of Coal Plants Is Not Causing Retirements. 

13. EPA also asserts that coal-fired power plants will retire because they will be getting 

older by 2030.32 While it is true by definition that existing coal plants will be older 

in 2030 than they were in 2012, EPA presents no evidence that this will cause 

existing coal plants to retire other than saying that the average age of coal plants in 

2030 will be 60 years, which is older than the average age (55) of coal plants which 

27 Culligan at 11. 
2s Id. 
29 EIA "Direct Federal Financial Interventions and Subsidies in Energy in Fiscal Year 
2013", March 2015, Table 8. 
30 Id. at 23. 
31 Culligan at 13. 
32 Id at 3, 11 and 15. 
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have already retired. 33 However, the coal plants which have already retired did so 

primarily to avoid the capital cost to invest in new emission controls required by 

EPA rules, not because of age. The remaining coal-fired plants still in operation 

have already invested to comply with existing EPA regulations. Coal-fired power 

plants have continued to operate efficiently at 60 years of age and can continue to 

operate with regular maintenance and capital investment to comply with new EPA 

regulations. For example, the large Kyger Creek and Clifty Creek power plants 

were both built in 1955 (60 years ago), but operate at capacity factors of 61% and 

56% in 2014, respectively, similar to the 60% average for the entire coal fleet. The 

owners of these plants recently made massive investments in new emissions 

controls in 2012 and 2013 to comply with EPA's fine particulate (CAIR and 

CSAPR) and mercury (MATS) regulations, financed with bonds which mature 

through 2040, when the plants will be 85 years old. 34 However, the CPP will require 

coal-fired plants to retire, as that is the only way to reduce carbon dioxide 

em1ss10ns. 

F. EIA Is Not Forecasting Significant Post-MATS Coal Retirements. 

14. In fact, EIA projects that coal plants will not retire in the future in significant 

amounts due to age or any other factor absent the impact of the CPP. The 

33 Id. at 15. 
34 Ohio Valley Electric Corporation, "Annual Report 2014", available at 
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following is taken from EIA's latest comprehensive industry assessment, Annual 

Energy Outlook 2015 ("AEO 2015"). 

EIA AEO 2015 Forecast of Coal-Fired EGU s Without the CPP35 

2012 2016 2018 2020 2025 2030 

305GW 266GW 261 GW 260GW 257GW 257GW 

As can be seen, EIA's figures show that, commencing with the adoption of MATS 

in 2012 and largely ending with the termination of the MATS compliance period in 

2016, about 40 GW of coal capacity has retired or will do so shortly. 36 These 

units could not bear the significant costs of installing emissions-control equipment 

that MATS imposed as a condition to continued operation. But the remaining 

fleet, more than 260 GW, did make the necessary investments based on the 

expectation that they will be able to amortize those costs by operating into the 

indefinite future. EIA projects no trend towards the retirement of a significant 

number of coal plants post-MATS, absent the CPP. 

15.As shown in my report,37 EPA manufactured a trend toward increased coal 

retirements by manipulating its base case-the power sector without the CPP-by 

making a number of arbitrary assumptions that would cause the model to retire 

coal plants. These assumptions rejected projections made by the EIA, in favor of 

EPA's own forecasts, including lower natural gas prices, higher coal prices, and 

35 5 ee EVA Report at 22, Exh. 11. 
36 Id. 
37 EVA Report at 17. 
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lower renewable generation costs. 38 All of this had the effect of increasing the 

number of coal plant retirements (even without the CPP), including a very large 

number that the model would project to retire (in the base case) in 2016, even 

though the owners of these units have not announced any such retirements. 

16. But, it must be emphasized, even with EPA's IPM assumed base case retirements, 

its modeling results project that, by 2030, the Rule will still have a significant 

impact on coal, causing coal-fired generation to decline from 1,466 terawatt-hours 

("TWh") under its base case to just 1,131 TWh under the rate-based policy case. 39 

In its response to the stay motions, EPA attempts to minimize this impact by 

describing this reduction as "onfy 5.4% less than projected without the Rule"40 

(since coal generation would comprise 32.8% of all generation in the base case, 

and comprise 27.4% of all generation with the policy case). But as EPA's RIA 

notes, a reduction from 32.8% to 27.4% is a reduction of23%, not 5.4%.41 

G. My Testimony Was Not Inconsistent. 

17. Contrary to EPA's claims, it is not inconsistent for me to criticize EPA's base case 

modeling results for over-projecting retirements, while accepting EPA's projection 

of the number of retirements in the policy case. It is not that I claim the model is 

"trigger-happy" in the base case and "gun-shy" in the policy case, as Harvey 

38 Harvey at 29 asserts that EPA does its own modeling of natural gas and coal supply, 
resulting in lower gas and higher coal prices than EIA, both critical in IPM modeling. 
39 RIA at 3-27, Table 3-11. 
40 EPA Response at 18. 
41 RIA at 3-27, Table 3-11. 
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suggests;42 rather, it is simply a case of EPA's assumptions having the effect of 

moving retirements from the policy case to the base case. In other words, it is 

precisely the over-prediction of retirements in the base case that results in an 

under-prediction of retirements attributable to the policy case by comparison, even 

though the total number of retirements under the policy case must be essentially 

correct in order to comply with the emission limit in the CPP. 

H. The Rule Is Causing Harm to Workers and Communities. 

18. The imminent decline in coal generation due to early retirement will harm an 

industry and communities which are already reeling from the impacts of the 

decline in coal demand due to MATS and other factors. Culligan acknowledges 

that there are fewer active coal mines due to "reduced investment in the coal 

industry", in part due to "regulatory and permitting challenges", which "preceded 

the Rule". 43 However, he does not recognize how many more mines will close due 

to the CPP and how the industry and its employees are affected by mine closures. 

In 2014 and 2015, several of the largest coal companies flied bankruptcy as well as 

many smaller producers. Most of the remaining large companies have seen their 

stock prices collapse and are in a precarious financial condition. The imminent 

impacts of the CPP are likely to force more bankruptcies. The employees and 

communities which support the coal industry have suffered under current 

42 Harvey at ~46. 
43 Culligan at 7. 
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conditions and can ill afford another blow in 2016. Since MATS was promulgated, 

national employment in coal mining has fallen by 27% from 2011 to 2015 (24,000 

jobs lost), with the largest declines in the Appalachian states where coal is the 

lifeblood of the economy (\X! est Virginia down 30%, Virginia down 40% and 

Kentucky down 46%). 44 Some of the highest unemployment rates in the country 

are in counties in the heart of the Appalachian coal fields (Logan, Mingo and 

McDowell Counties, West Virginia all have unemployment rates over 10% in 

October 2015).45 

EPA CANNOT DISCOUNT ITS OWN MODEL'S PROJECTION THAT 

COAL RETIREMENTS WILL HAPPEN IN 2016 DUE TO THE CPP 

19.As I showed in my report, EPA's IPM model projected that the CPP will cause the 

retirement of 53 specific coal-fired units in 2016 (or 2017) and another 3 units in 

2018, totaling 18,116 MW. 46 Mr. Harvey claims that the model's 2016 results 

should not be "over-interpreted," 47 but EPA cannot discount its model's findings, 

for several reasons: (a) EPA has high confidence in the predictive power of the 

model, having used the model to design major elements of the CPP; (b) Mr. 

44 Mine Safety and Health Administration, Mine Injury and Worktime Reports, 
December 2011 and September 2015 at =~--L-:::.:....:..:.~==~~..::...="'-=~~=~~=· 
45 Bureau of Labor Statistics unemployment rates by county =~~~~=~~~::::.L 
46 See EVA Report at 63. By combining 2016 and 2017 into one "model year", these 
units may retire either at the beginning of 2016 or the beginning of 2017. These 
retirements are over and above another 182 coal units which EPA projected would 
retire in its base case. Had EPA not exaggerated the base case retirements, many of 
these units would be retired under the policy case instead. 
47 Harvey at ~23. 
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Harvey's reasons for denigrating the predictive power of the model are 

unpersuasive; and (c) EPA has already relied on IPM's prediction that the CPP 

would cause specific 2016 unit retirements to design a recently proposed new 

regulation. 

A. EPA Used the Model to Design the CPP. 

20. EPA obviously has high confidence in the model as a forecasting tool as it has 

used the model in numerous rulemakings and has repeatedly declared the model to 

be reliable. For instance, in its Regulatory Impact Assessment for the CPP (pp. 3-

1 - 3-2), EPA states that 

The Integrated Planning Model (IPM), developed by ICF Consulting, is 
a state-of-the-art, peer-reviewed, dynamic linear programming model 
that can be used to project power sector behavior under future business
as-usual conditions and examine prospective air pollution control 
policies throughout the contiguous United States for the entire electric 
power system. 

*** 

EPA has used IPM for over two decades to better understand power 
sector behavior under future business-as-usual conditions and to 
evaluate the economic and emission impacts of prospective 
environmental policies. The model is designed to reflect electricity 
markets as accurately as possible. EPA uses the best available 
information from utilities, industry experts, gas and coal market experts, 
financial institutions, and government statistics as the basis for the 
detailed power sector modeling in IPM. 

21. EPA, moreover, used IPM not just to predict the impacts of the CPP, but to craft 

the rule itself. As Harvey noted, EPA used the model to design the BSER itself, 

specifically building blocks 2 and 3. See Harvey at ~16, n.3. For block 2, EPA 
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used the model to determine that it is feasible to run natural gas units at a 7 5% 

capacity factor and therefore that coal plants could feasibly shift generation to 

natural gas units up to that amount. 48 For block 3, as EPA said, "The IPM 

scenarios support building block 3 generation levels in two ways - by apportioning 

the national-level generation totals calculated from national-level deployment, and 

validating the building block 3 generation levels as technically feasible and cost-

effective." That is, in addition to evaluating the cost of new renewable generation, 

EPA used IPM to project the level of renewable energy growth, including both the 

capacity added bifore 2022, and then to "apportion" the amount of additional 

renewable energy added from 2022 to 2030 based on the "geographic patterns" of 

renewable energy development identified through IPM. 49 

22. Furthermore, EPA used the model to satisfy the statutory requirement to evaluate 

the "cost" and "energy effects" of the rule. 50 Similarly, EPA used the IPM to 

ensure that the BSER measures it adopted would provide for adequate resources 

to supply electric demand and to operate the grid reliably. 51 

48 EPA's Mitigation Measures Technical Support Document, at 3-20. 
49 EPA's Mitigation Measures Technical Support Document, at 4-6, 
http:/ /www.epa.gov / cleanpowerplan/ clean-power-plan-final-rule-technical
documents. 
50 See EPA's Regulatory Impact Analysis for the Clean Power Plan Final Rule (August 
2015), http:/ /www.epa.gov/ cleanpowerplan/ clean -power-plan-final-rule-technical
documents. 
51 See EPA, "Technical Support Document: Resource Adequacy and Reliability 
Analysis" (August 2015), http:/ /www.epa.gov / cleanpowerplan/ clean-power-plan
final-rule-technical-documents. 
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B. Harvey's Reasons for Denigrating the Model Are Unpersuasive. 

23. Harvey gives several reasons why the 2016 model results should not be "over-

interpreted." None of these are persuasive. 

24. First, relying on Harvey, EPA claims that the IPM relies on "model plants," 

essentially suggesting that the modeling is not "real" in some sense. However, 

Harvey concedes that the IPM "model" plants do in fact represent actual plants; 

the only difference is that some of the model plants may also represent a 

combination of generating unit at a single actual plant grouped together. 52 In 

addition, EPA only combines multiple actual units together into a single "model" 

plant if they match on all of the following "classification categories:" location, 

size, technology, heat rate, fuel choices, unit configuration, so2 emission rates, 

environmental regulations, and others. 53 As such, even the suggestion that the 

model plants may represent combinations of units is not likely to have a significant 

impact on how the modeling results compare with the real plants they are intended 

to reflect. 

25. Second, EPA is wrong to claim that "the Model is not designed to predict the 

impacts of control requirements on individual sources, but instead to gauge the 

overall, power-sector-wide impacts of control requirements .... " EPA Resp. at 64. 

The model predicts "overall" power-sector impacts by aggregating the impacts 

52 Harvey at ~19, n.4. 
53 Harvey at ~19, n.4. 
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experienced on a plant-by-plant basis. If the specific plant predictions are in error, 

the overall projections will also be in error. The IPM model results clearly 

demonstrate that some units will be forced to retire by the rule as soon as 2016. 

Even if EPA argues that it is not predicting which specijic units will retire in 2016, 

the fact is that EPA predicts that the rule will cause about 11 GW of coal 

generation somewhere to retire in 2016 -units that would not be retiring in the 

absence of the Rule. 

26. Third, Harvey asserts that the model does not accurately simulate the decisions 

which "real-world actors" would take because the IPM operates with "perfect 

foresight". In fact, the model does not operate with perfect foresight. The model 

is programmed with a set of assumptions and, based on those assumptions, 

predicts how electric utilities will act in response to a given policy. "Real-world 

actors" (the electric utilities) do the same thing-because utilities are required to 

make capital-intensive investments in extremely long-lived assets, they rely on 

long-term modeling projections in their major decision-making. In fact, they use 

modeling similar to IPM (my company, EVA, performs this modeling for some 

utilities). The assumptions used in models to project future events, of course, are 

subject to debate. But EPA believes its assumptions are reasonable, it believes that 

is model provides reasonably accurate forecasts of utility behavior in response to 

its rules, and it therefore cannot just disassociate itself from model results that do 

not support its preferred policy outcome. 
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27. In the "real world", using these types of models, utilities are moving forward and 

beginning to make decisions to retire coal plants based upon the timing and 

magnitude of the emission reductions required by the CPP. For example, Ohio 

Power has just entered into a stipulation in a case before the Public Utility 

Commission of Ohio wherein it will commit to reduce the coal burn at its 

Conesville 5-6 units no later than December 31, 2017 (units which IPM projected 

would retire in 2016) and must retire 3 coal units no later than 2030, which 

coincides with the timing of the CPP.54 Northern States Power Company has 

specifically revised its 2016-2030 Upper Midwest Resource Plan to incorporate the 

projected impacts of the CPP to "accelerate the transition from coal energy to 

renewables" by retiring its largest coal units, Sherco Unit 2 in 2023 and Sherco 

Unit 1 in 2026 (totaling 1,361 M\X!), to be consistent with the emission reduction 

limits of the CPP. 55 

C. EPA Used the Its Predictions of2016 Retirements in New Rulemaking. 

28. As Harvey concedes, EPA has already used the IPM's prediction of the specific 

units that will retire in 2016 because of the CPP in crafting another rule-the 

54 Ohio Power Company, Joint Stipulation and Recommendation before the Public 
Utilities Commission of Ohio, Case No. 14-1693-EL-RDR, December 14, 2015. 
55 Xcel Energy (Northern States Power) 2016-2030 Upper Midwest Resource Plan 
Reply Comments, Minnesota Public Utilities Commission Docket No. E002/RP-15-
21, October 2, 2015. 

22 

ED_000738_00002224-00023 



u 

Cross-State Air Pollution Rule Update (CSAPR Update). 56 The rule is intended to 

eliminate the significant contribution of air pollution from upwind states to their 

downwind neighbors. 57 To address that problem, the rule establishes "NOx 

emission budgets" reflecting maximum level ofNOx emissions for each state's 

power sector. To determine individual state budgets for 2017, EPA first had to 

project each state's NOx emissions for that year. EPA did so using the IPM-

modeled "policy case" for the CPP-the model's projection of what the grid will 

look like given the CPP. 58 Since the CPP policy case projects numerous units will 

close in 2016 as a result of that rule, the NOx emissions budgets calculated in 

EPA's CSAPR Update analysis are more stringent than they would otherwise be. 

In other words, EPA proposed stringent emission limitations in the CSAPR 

56 Harvey at ~29, n.5 & ~38, n.6. Harvey insists in footnote six that, despite the use of 
the CPP modeling results in crafting the CSAPR Update rule, the CPP "modeling 
results for the early years are not meaningful with respect to any specific units." 
Harvey at ~38, n.6. But Harvey's only attempt to explain why he continues to hold 
that belief in spite of the use of the modeling results in the proposed CSAPR Update 
rule is that EPA's proposal remains open for comment. I d. In making this argument, 
Harvey cites a document that EPA placed into the CSAPR Update docket two days 
before it flied its Response here. I d. (citing Memorandum to Docket, Inclusion of the 
CPP in the baseline for the proposed Cross-State .Air Pollution Rule Update for the 
2008 Ozone NAAQS (December 1, 2015) (EPA-HQ-OAR-2015-0500)). This 
memorandum says EPA is taking comment on whether the CPP modeling results 
should be used in the final CSAPR Update, but that's not what EPA actually said in 
the regulatory preamble to that rule. The regulatory preamble says, "The EPA will 
use [the CPP modeling results] for its modeling analysis for the final rule." In any 
event, open for comment or not, EPA's use of its CPP modeling results to craft the 
proposed CSAPR Update rule confirms that EPA does not believe the 2016 results 
are, as Mr. Harvey would have it, essentially worthless. 
57 80 Fed. Reg. 75706, 75707 (Dec. 3, 2015). 
58 Id. at 75739. 
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Update rule in reliance on the 2016 CPP-caused retirements it now disavows for 

litigation purposes. 

29. An example helps illustrate this result. As I showed in my report, the IPM projects 

that two units in Wisconsin, South Oak Creek 7 and Columbia 1, will retire in 2016 

59 as a result of the CPP. In the CSAPR Update rule, because EPA uses the CPP 

policy case to project NOx emission in 2017, those units, totaling 848 MW of coal 

generation, are assumed to have retired by then. 60 The NOx emissions from those 

two units, therefore, are eliminated from the inventory of emissions that EPA 

assumes Wisconsin utilities will emit in 201 7. This provides a lower starting point 

for EPA's CSAPR Update rule analysis in determining the amount ofNOx 

emissions Wisconsin utilities can cost-effectively eliminate and therefore what 

Wisconsin's NOx budget should be. As a result, EPA set a lower NOx budget for 

Wisconsin than would be the case had EPA not assumed the CPP would cause 

those units to retire in 2016. 

59 5 ee EVA Report at 62. 
60 See Parsed File: 5.15 Ozone Transport Base Case, 2018 (EPA-HQ-OAR-2015-0500-
0162) (cells W6130 & W16674, indicating that the South Oak Creek 7 and Columbia 1 
coal generation units, respectively, will retire by 2018) (available at 

Although EPA claims that the reason it did not provide parsed results of the CPP 
modeling for 2018 is because those results "would not be useful or meaningful at the 
unit level," see Harvey at ~29, EPA did provide parsed results for that exact same 
modeling run in support of the CSAPR Update Rule. Id. 
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30. EPA stated that it used the CPP policy case (IPM v.5.15) as its starting point for 

establishing the CSAPR Update budgets because it considered that modeling to be 

highly accurate: 

The EPA used IPM v.5.15 for developing the proposed state NOX 
emissions budgets discussed in Chapter 4 of this RIA, and for analyzing 
the proposed rule's cost, benefits and impacts. The EPA relied on IPM 
v.5.15 for these analyses so that the baseline for this RIA would reflect 
all on-the-books policies, including the CPP, as well as the most current 
power sector modeling data. Using IPM v.5. 15 for these anafyses provides 
EPA with the best information available to develop the proposed rule and to 
provide the public with the most current information possible. 61 

31. The bottom line is that EPA has proposed to impose more stringent NOx 

emission reduction requirement under the CSAPR Update rule-a rule that will 

take effect in 2017-by relying on the specific modeling results that EPA now 

seeks to disclaim as meaningless. If, as EPA claims, the early retirements identified 

in the CPP modeling results are inaccurate, then it is unclear why EPA has also 

relied on them to establish binding emission reduction obligations in another rule. 

EPA's disavowal of its own IPM modeling results for litigation purposes is 

disingenuous. 

61 CSAPR Update Rule Regulatory Impact Analysis at S-5, available at 

(emphasis added). 
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32. I, Seth Schwartz, declare under penalty of perjury under the laws of the United 

States that the foregoing is true and correct. 

Seth Schwartz 

Dated: December 22, 2015 
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Commissioner 

Federal Energy Regulatory Commission 
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Committee on Energy and Commerce 
Subcommittee on Energy and Power 

United States House of Representatives 

Hearing on 
Oversight of the Federal Energy Regulatory Commission 
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Chairman Whitfield, Ranking Member Rush and Members of the Committee, thank you for the 

invitation to appear before you today. My name is Tony Clark and I am honored to serve as a 

Commissioner of the Federal Energy Regulatory Commission. 

A central focus ofFERC'sjob is to help ensure the provision of reliable, affordable energy to the 

American people. This mission supports a vibrant economy, and the health, safety atrl quality of life of 

our nation. PERC accomplishes its goals through a number of actions, including our oversight of 

jurisdictional markets, our responsibilities for bolstering reliability, and our duty to oversee the prudent 

development of certain energy infrastructure. 

My submitted testimony focuses on those areas of the Commission's responsibility that relate to 

energy infrastructure. Necessarily, that discussion will lead me to provide some comments on the 

Environmental Protection Agency's recently finalized rules related electricity sector C02 enissions under 

section lll(d) of the Clean Air Act. 

The Commission plays an especially important role in the siting of hydroelectric and natural gas 

infrastructure. 

With regard to hydropower licensing, the Commission continues to advance Congress' initiatives 

in the Hydropower Regulatory Efficiency Act of2013 by processing conduit exemptions and preliminary 

permit extensions. 
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Since issuance ofthe Act through November 24,2015, staffhas received notices of intent to 

construct 67 qualifying conduit facilities, 39 applications for extensions of permit terms, and no small 

hydropower exemption applications for projects between 5 and 10 MW. Of the 67 conduit facilities, 55 

have been qualified, 8 were rejected because they did not meet the criteria set forth n the Act, and the 

remaining 4 are pending. Of the 39 applications for permit extensions, 20 were granted and 19 were 

denied due to lack of diligence. 

On October 22, 2013, in compliance with the Act, the Commission staff held a workshop to 

investigate the feasibility of a two-year process for the issuance of a license for hydropower development 

at non-powered dams and closed-loop pumped storage projects. Participants discussed whether such a 

process is feasible, presented ideas on the details of a two-year licensing process, and discussed potential 

criteria for identifying projects that may be appropriate for a two-year licensing process. On January 6, 

2014, the Commission issued a notice soliciting pilot projects to test a two-year process. The notice also 

established certain criteria that a proposed project must meet to qualify to test a two-year process. In 

response, two pilot project proposals were filed. Commission staff rejected one because the project did 

not meet the criteria specified in the January 6, 2014 Notice. 

The Commission did, however, notice a proposal for Kentucky River Lock & DamNo. ll 

Hydroelectric Project No. 14276 on June 3, 2014. Commission staff held a technical conference with the 

applicant and interested parties on June 19,2014, to discuss the project's proposed two-year process plan 

and schedule. On August 4, 2014, Commission staff approved the proposal to test the two-year process 

for the project, including a proposed license application due date of May 5, 2015. The prcspective 

applicant filed a license application for the project on April 16, 2015. After a series of staff information 

requests, advisory phone calls, and responses by the applicant, on September 25, 2015, Commission staff 

issued notice that the application was ready for environmental analysis notice. Comments, 

recommendations, terms and conditions were due by November 24, 2015. The next step in the process is 

issuance of staffs environmental document. 
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On a separate hydropower topic, I feel it important to highlight for the Committee that the 

number of projects that will begin the relicensing process will substantially increase beginning in FY 

2016 and continue well into the 2030s. Between FY 2016 and FY 2030, over 500 projects, which 

represent about 50 percent of our licensed projects and about 30 percent of the generating capacity under 

Commission jurisdiction, will begin the pre-filing consultation stages ofthe relicensing process. For 

those of you that have licensed projects in your districts, I am sure you will want to be up-to-speed on 

these matters because hydropower relicensing is the sort of issue that can generate considerable 

constituent interest. 

Once new licenses are issued, the license implementation phase will begin. Currently, the 

Commission's license compliance and administration division is processing over 3,500 license-related 

filings per year. This workload is certain to increase given the number of projects to be relicensed. 

Many of these projects now on the eve of relicensing were first licensed in the early to mid 

1980s. This was prior to enactment of modem environmental standards, including those of the Electric 

Consumers Protection Act of 1986, which first directed the Commission, when issuing licenses, to give 

equal consideration to energy conservation, fish and wildlife protection, recreational opportunities, and 

environmental quality, and required that licenses be granted upon the condition that the project adopted 

shall, in the judgment of the Commission, be the one best adapted to a comprehensive plan encompassing 

fish and wildlife protection, irrigation, flood control, and water supply. 

As we work through this period of substantial relicensing, I hope you and your staff members will 

see PERC as a resource to help provide background on the various projects and the Commission's 

regulatory process. 

Moving to natural gas; within the natural gas sphere of our responsibilities, since I last appeared 

before you, the Commission has continued its work related to the siting of interstate pipelines and LNG 

export facilities. With regard to pipeline projects, although the Commission's work is perhaps more 

visible than it has ever been, the Commission's pipeline certification activity itself is within the historical 

norm as shown by the table below: 
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Major Projects 

Year Number of Projects Capacity (MMcf/d) Miles of Pipeline Horsepower (HP) 

2005 17 8,746.4 703.0 123,036 

2006 19 8,480.6 1,241.4 306,557 

2007 28 18,874.2 2,591.2 849,110 

2008 24 13,954.2 2,084.1 648,838 

2009 23 9,781.0 953.9 728,129 

2010 21 9,079.1 1,568.6 496,994 

2011 15 4,032.8 303.8 280,255 

2012 18 4,449.0 193.1 145,920 

2013 17 7,308.9 262.9 185,011 

2014 20 10,999.9 418.6 472,932 

2015-Nov 20 9,537.0 262.9 292,490 

Totals 105,243.1 10,583.5 4,529,272 

In addition, the Commission continues to carry out its responsibilities related to the siting of LNG 

facilities. As ofNovember 2015, the Commission has authorized 7 LNG export projects, totaling 10.62 

Bcf/d in capacity. Another 10 projects have pending formal applications in various stages of review 

totaling 12.53 Bcf/d in capacity. Not included in these totals are the 12 other projects that are in the "pre

filing" stage. 

The ongoing demand for natural gas infrastructure is not surprising given the changes occurring 

in the energy world. A combination of affordable natural gas and certain state and federal environmental 

policies have sharply increased electricity generation from natural gas and renewables, often at the 

expense of coal. 
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Working within the statutes passed by Congress, PERC has the responsibility to ensure that this 

infrastructure is sited the right way, which is accomplished through a siting process that allows various 

parties and stakeholders to be heard via a record that is compiled with both written submissions and 

public testimony. 

While the Commission is generally able to handle most energy projects in a timely matter- in the 

last 10 years, 92% of all applications have been processed and completed within 12 months, I believe it is 

fair to observe that infrastructure development and siting is becoming more challenging. 

Infrastructure, be it related to natural gas, large hydropower projects, electric transmission or 

generation (the last two being sited at the state level) engenders a level of opposition tlnt was rarely seen 

in the past. 

In years gone by, intervention in regulatory proceedings tended to be driven by those most 

directly affected by the energy project- for example a landowner who would prefer an energy project be 

located on "Site A" rather than "Site B." The regulatory process is well equipped to considerand weigh 

these sorts of comments, and we still do receive a fair amount of this type of intervention in our cases. In 

fact, as a Commissioner, I have always viewed this type of intervention as particularly critical to our work 

because it helps develop a complete record regarding where infrastructure is both well and poorly suited. 

But today there is an increasing trend towards "Just Say No" intervention. This intervention is 

designed to block entire classes of infrastructure projects- either through outright denial or through a 

strategy of defeat through delay. It is not opposition based on a particular project or its location; it is an 

opposition to all infrastructure as a matter of ideology. Often this opposition is from those expressing 

concern about climate change and carbon emissions. 

The irony is that much of this infrastructure is being necessitated by the very regulations that are 

being promulgated in the name of reducing carbon intensity in the electric generating sector. 

In the case of gas pipelines, it is in large part to fuel generators that are either replacing higher 

carbon emitting base load coal plants or being paired with variable energy resources like intermittent wind 

and solar. 
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In the case of electric transmission lines, it is often to facilitate geographically distant renewables, 

and to optimize their use to compensate for their inherent intermittency. 

I believe a major challenge for energy regulators over the next several years- both at the federal 

and state levels- will be to grapple with this tension of dealing with policies that necessitate large 

infrastructure projects in an era of heightened infrastructure opposition. 

Dealing with these issues will be even more important should the Environmental Protection 

Agency's new lll(d) carbon regulations come to pass. For if infrastructure developmmt is largely 

delayed or blocked, I have difficulty envisioning affordable or reliable ways for utilities to meet the EPA 

mandates. 

These 111 (d) rules put regulatory commissions at the state and federal level in a very precarious 

position. The rules are not ours; they are the product of the EPA. Yet nearly all of the potential negative 

outcomes fall squarely on our shoulders, whether related to affordability or reliability. While I continue 

to have concerns related to potential market impacts and jurisdictional issues, for the purposes of this 

testimony, I will highlight the potential tension between lll(d) and infrastructure. 

In this regard, I note the time lines contained in the EPA's rules. While the final rule, as 

compared with the draft rule, extended state compliance time lines by up to 2 years, it is worth 

remembering how long it takes infrastructure projects to be developed. 

Final state implementation plans would not be due, in many cases, until2018. Compliance 

targets begin in 2022. Yet major pipeline and transmission projects can take anywhere from 3-12 years, 

or longer, to accomplish from concept to in-service completion. 

I would emphasize that if a generation resource shift is compelled prior to necessary 

infrastructure completion, electric reliability could be a challenge, but regardless, affordability will almost 

certainly suffer. Substantially higher energy costs have been the result everywhere this has occurred, and 

it will not be any different in this case if expanded infrastructure is not built in time to meet the generation 

mix changes required by the regulation. 
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This problem, at least from an affordability standpoint, will be compounded in certain parts of the 

country, where there is a significant risk of infrastructure assets being stranded years before the end of 

their useful lives. This means consumers will be paying not just for the new infrastructure, but also for 

the previous investments in assets that are being retired to comply with the EPA regulation. 

The impact of this rule will not be evenly felt because of the nature of the EPA targets 

themselves. To be perfectly honest, some states don't have all that difficult a road to compliance. Thisis 

often related not so much to any particular policy choice the state made, but rather to thevagaries of the 

math behind the state-by-state targets set by EPA in relation to the nature and vintage of a state's legacy 

electric generation fleet. 

For example, some states have older conventional plants that were just recently retired or are soon 

to be retired for reasons other than environmental regulations. These states may find targets that are 

relatively easy to meet because they will get full carbon reduction credit for the retirement of assets that 

were due to be retired anyway. It can be argued this has more to do with luck than planning. 

At the other end of the spectrum are states like my home state ofNorth Dakota Between the 

draft and fmal rules, the state's emissions reduction target skyrocketed from ll% to 45%. InN orth 

Dakota, actual emissions were down ll% between 2005 and 2014, despite a rapidly growing economy. 

Utilities during that timeframe built a significant amount of wind power, in part as a hedge against carbon 

regulatory risk Unfortunately, it turned out to be a hedge for which they will receive no credit 

Additionally, the state's coal fleet is still relatively young, and has thus incurred recent investments for 

environmental compliance. In fact, North Dakota is proud to be one of only a few of states in full 

attainment of EPA's National Ambient Air Quality Standards. Nonetheless, the state was given an 

emissions reduction target so punitive that I struggle to conceive of a way it can meet it in an affordable 

manner. Indeed, the North Dakota Health Department has estimated the annual cost of compliance if the 

state adopted an emissions credit trading program could top $400 million per year; a staggering figure for 

a state ofless than 750,000 people. 

ED_000738_00002224-00038 



u 

I hope Committee members understand how problematic this is for states like North Dakota that 

did not fare so well under the EPA's state-by-state emissions target math. Such states stand to see a huge 

transfer of wealth out of them, and will receive little in quantifiable environmental benefits in return given 

the worldwide nature of carbon emissions. 

Mr. Chairman and Committee Members, that completes my submitted testimony, I would be 

happy to answer any questions you may have. 
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It took a last-minute tweak to the text and a huge coalition to help pressure 
China and India to get a deal. 

By 12/13/15, 11:40 AM CET 

Laurent Fabius, who presided the COP21 summit, looks at the draft texts at his office 1 MARTIN 
BUREAU/ AFP/Getty 
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LE BOURGET, France- After years of preparation and two weeks of tireless 

negotiations, after all the speeches and back room com promising, one misplaced 

word brought the momentum toward a historic global deal on climate change to a 

halt Saturday- for at least a few hours. 

Obama administration lawyers discovered early in the day that the latest draft text 

had a potentially deal-killing tweak: Deep into the document, in Article4, was a line 

declaring that wealthier countries "shall" set economy-wide targets for cutting their 

greenhouse gas pollution. 

That may not sound like such a headache-inducing roadblock, but in the world of 

international climate negotiations, every word counts. In previous drafts, the word 

"shall" had been "should" -and in the lingo of U.N. climate agreements, "shall" 

implies legal obligation and "should" does not. That means the word change could 

have obliged the Obama administration to submit the final deal to the Senate for its 

approval. And inevitably, the GOP-led chamber would kill it on sight. 

"When I looked at that, I said, 'We cannot doth is and we wi II not doth is,"' Secretary 

of State John Kerry told reporters afterward. "'And either it changes or President 

Obama and the United States will not be able to support this agreement."' 

"Shall" versus "should"- For the U.S. the former would 

have meant the deal needed approval from the Senate, 

which would have ki lied it. 

And so the scrambling began. With the clock ticking and the start of the talks' final 

meeting already delayed by several hours, top U.S. negotiators huddled in a 

cavernous plenary hall in this suburb of Paris trying to get the language changed. At 

the same time, supporters of the deal feared that re-opening the text would lead to a 

flood of revisions from other countries, possibly swamping the entire effort. 

In theend, the U.S. persuaded thesummit'sFrench hoststochangethewording,and 

the tweak was read aloud by a delegate in the plenary hall, lost in a package of other 

technical revisions. Minutes later, French Foreign Minister Laurent Fabius banged 
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his gavel and the most significant international eli mate change deal in history won 

the resounding approval of 196 governments, representing nearly every country on 

the planet. 

The 11th-hour kerfuffle capped an often-torturous 13 days of negotiations that 

stretched through the night and into the early morning almost every day this week. 

This year's talks weren't marked by the sharp-toothed bickering that has defined two 

decades of climate negotiations, including the2009 failure in Copenhagen that has 

shadowed Obama'sclimateefforts for the past six years. But they weren't smooth 

sailing either. 

One U.S. official told POLITICO that even as late as Friday night, the talks were 

"dicey"- and not just because of the wording error, which a different senior 

administration official called "understandable in an environment when the French 

presidency's staff have been working non-stop through the two weeks." 

Another speed bump was defusing objections from China. 

Even though the U.S. had dramatically improved its relationship with China in the 

last 18 months through a series of one-on-one huddles that produced a joint climate 

pledge last year by President Barack Obama and Chinese leader Xi Ji npi ng, 

administration negotiators were haggling with Beijing- and India- into the 

morning on Saturday, sources familiar with the issue said. The topic was two of the 

most thorny issues in the negotiations: how to verify that all countries would meet 

their promises and how to pay for the hundreds of bi II ions of dollars that poorer 

nations wi II need to address the threat of climate change. 

China is the world's top producer of carbon pollution and India is No.3, with the U.S. 

in them iddle, but the two Asian powerhouses are also developing nations that have 

rei ied heavily on fossi I fuels I ike coal to try to I ift their populations out of poverty. 

Todd Stern, Obama's lead climate negotiator, Obama senior climate adviser Brian 

Deese and fellow senior White House eli mate official Paul Bodnar were all spotted on 

Saturday morning meeting again with Chinese delegates. 

China and India frustrated many richer countries when they objected to key 

provisions in an earlier draft text during closed-door meetings this week. That tense 
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set of meetings set off a new round of diplomacy among the United States, India and 

China. The final compromise relied in part on assuaging China and India's worries 

that they would be held to the same standards as developed countries I ike the United 

States. 

Several factors helped bring China and India on board with the final deal: frustration 

over the air pollution in both countries and a sense among senior officials there that 

they didn't want to be painted as the villains thwarting a deal aimed at saving the 

world. 

ALSO ON POLITICO 

X>+fi +A-+0=98>2/ +<3=-6f +>/ . I -+6 
SARA STEFAN IN I, KALINA OROSCHAKOFF and ANDREW RESTUCCIA 

But another factor played perhaps a more decisive short-term effect on the dynamics 

of the negotiations: the European Union and United States' strategy of building such 

a huge coal it ion of supporters thatCh ina, India and its other allies had I ittle choice 

but to follow suit. The bloc, led by the European Union and the Marshall Islands, 

wanted a commitment to astringent temperature goal and strong transparency 

provisions, among other things. 

Obama made an early push to win over island nations- and by extension the other 

countries that are most vulnerable to the effects of climate change- with a personal 

meeting with the leaders of five countries, including the Marshall Islands and Saint 

Lucia. Kerry also had frequent meetings with officials from the island nations, 

including Tony de Brum, the Marshall Islands' minister of foreign affairs, and Tuvalu 

Prime Minister Enele Sopoaga. Kerry and Sopoaga worked together to come up with 

compromise language on the contentious issue of how to compensate more 

vulnerable countries for the losses and damage they face from climate change, 

according to sources. 

The United States began talking with an informal coalition of countries fighting for a 

strong climate deal several months ago, and the discussions progressed during an 

hours-long dinner in Paris late last week with Stern, EU climate commissioner 

Miguel AriasCanete and others. By the end of this week, the coalition's membership 

had swelled to well over100 governments, including theEU, Africa, Caribbean and 
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Pacific island nations, Canada and Brazil, diminishing the collective bargaining 

power of other negotiating blocs and influential countries like India, China and 

South Africa. Representatives of those latter countries even griped to reporters that 

they weren't formally invited to join the so-called "high ambition coalition." 

And by Saturday, the fierce disagreements that marred behind-the-scenes 

negotiations had dissipated -at least publicly. 

"This is a good agreement," Javadekar told reporters. Three 

hours later, the deal was done. 

While the French kept their draft deal under lock and key for much of Saturday, the 

mood in the hallways of the conference center was downright giddy, and the "high 

ambition coalition" had become the stars of the show. 

The United Kingdom's offices became the makeshift headquarters for the "high 

ambition" countries, firming up their position before the final gathering of all176 

governments. Stern was met with applause when he entered a meeting there 

Saturday afternoon. 

As the clock neared 11.30 a.m. Paris time, the "high ambition" ministers filed out 

through the chipboard doors of the office and posed for a group photo. They 

proceeded to make the slow walk down the winding conference halls, surrounded by 

a ballooning throng of reporters, negotiators and observers and growing cheers and 

whistles, and finally filed into a key gathering of negotiators. 

"It's a massive, massive thing. Oneyearofwork," oneEUsourcewhispered on the 

sidelines, punching the air with excitement. 

The gentle optimism remained in the hours after Fabius presented his draft text, 

while negotiators pored over each page to decide whether they would vote it through 

or not. 

India's environment minister, Prakash Javadekar, strolled by the U.K. office, where a 

number of coalition members were still meeting, and gave Brazil's chief negotiator a 
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hug and then shook Stern's hand. Days of animosity had turned into excitement. The 

climate agreement was in the bag. 

"This is a good agreement," Javadekar told reporters. Three hours later, the deal was 

done. 

Sara Stefanini contributed to this story. 
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The intent of th is assessment is to inform regulators, state officials, public utility commissioners, utilities, 

stakeholders, and other electric organizations of potential resource adequacy concerns and reliability risks of 

implementing the EPA's CPP rule . This Phase I assessment can help stakeholders (1) make informed decisions 
about the reliability ramifications of the final rule, and (2) prepare imminent state and regional plans-as well as 

the requisite infrastructure -necessary to ensure the reliability of the BPS. NERC will continue to provide 

assessments of the CPP at various stages in the process , including as state and regional plans emerge and are 

submitted. 

This chapter provides a background of NERC's Initial Reliability Review, bridging that report with this st udy and 

setting the stage for future NERC reliability assessments of the CPP. 

Overview of Initial Reliability Review 
On June 2, 2014, the EPA issued its proposed Carbon Pollution Emission Guidelines for Existing Stationary Sources: 
Electric Utility Generating Units, referred to as the proposed Clean Power Plan (CPP). 8 The CPP was issued under 
Section 111 (d) of the Clean Air Act, which introduces CQ emission limits for existingelectric generation facilities. 

The proposed CPP aims to cut CQ emissims from existing power plants to 30 percent below 2005 levels by 2030. 
As part of the CPP, initial reductions will be mandated beginning in 2020 and will continue in subsequent years 

until the full amount of emission reductions are achieved by 2030. The CP P proposal would apply to fossil -fired 

generating units that meet four combined qualification criteria: (1) units that commenced construction prior to 

January 8, 2014; (2) units with design heat input of more than 250 MMBtu/hour (approximately a 25 MW unit ); 

(3) units that supply over one-third of their potential output to the power grid; and (4) units that supply more than 

219,000 MWh/year on a three-year rolling average to the power grid. Given these criteria, the EPA estimates that 

3,104 U.S. fossil-fired electric generating units (EGUs), representing 702,381 MW of existing nameplate capacity, 

will be subject to the proposed rule's limitations. NERC estimates that this magnitude represents approximately 

65 percent of the total existing nameplate capacity in the United States. 

According to the proposed plan, this can be achieved by developing state-specific emission rates that limit CQ by 
applying four different building blocks for the Best System of Emission Reduction (BSER). The building blocks 

provide options to reduce emissions by (1) improving coal unit heat rates, (2) using more natural-gas-fired 

generating facilities, (3) increasing the penetration of renewable resources, and (4) expanding energy efficiency 

measures. These building blocks provide some options to attain CPP compliance, but other methods to achieve 

the specified reductions can be employed. I nits Initial Reliability Revie~ NERC conducted a preliminary evaluation 
of the CPP. This involved, in particular, studying the implications of the building blocks and the overall potential 

effects of the proposed CPP on BPS reliability. The Initial Reliability Review concluded that the implementation of 

the CPP had the potential to impact the reliability of the BPS. 

NERC made the following general recommendations: 

1. NERC should continue to assess the reliability implications of the proposed CPP and provide independent 

evaluations to stakeholders and policy makers. 

2. Coordinated regional and multi-regional industry planning and analysis groups should immediately begin 

detailed system evaluations to identify areas of concern and work in partnership with policy makers to 

ensure there is clear understanding of the complex interdependencies resulting from the rule's 

implementation. 
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3. If the environmental goals are to be achieved, policy makers and the EPA should consider BPS reliability 

concerns around the requisite timing for associated infrastructure deployments. 

In addition, NERC made the following recommendations to industry, regulators, and stakeholders: 

• The Regional Entitie s, Independent System Operators and Regional Transmission Organizations 

(ISO/RTOs), and states should perform further analyses to examine potential resource adequacy concerns. 

• The EPA and states, along with industry , should consider the time required to integrate potential 

transmission enhancements and additions necessary to address impacts to reliability from the proposed 

CPP. The EPA and policy makers should recognize the complexity of the reliability challenges posed by the 

rule and ensure that sufficient time is provided for industry to make the necessary changes in order to 
achieve compliance. 

• ISO/RTOs, states, and Regional Entities should prepare for the potential impacts to grid reliability, taking 

into consideration the time required to plan and build infrastructure. 

• The EPA, FERC, the DOE, and state utility regulators should employ the array of tools and their regulatory 

authority to develop a reliability assurance mechanism. 

• Further coordinated planning between the electric and gas sectors will be needed to ensure a strong and 

integrated system of fuel delivery and generation adequacy. 

• ISO/RTOs, utilities, and Regional Entities (with NERC oversight) should analyze the impacts to ERSs in order 
to maintain reliability. 

• NERC should determine grid-level performance expectations by employing a technology-neutral 

perspective to ensure ERS targets are met. 

• The development of technologies (such as electricity storage) help s support the reliability objectives of 

the BPS, and these technologies should be expedited to support the additional variability and uncertainty 
on the BPS. 

• ISO/RTOs and system planners and operators should consider the increasing penetration of distributed 

energy resources (DERs) and potential reliability impacts due to the limited visibility and controllability of 
these resources. 

In its Initial Reliability Review, NERC also highlighted its objective of publishing assessments on the CPP as the EPA 

prepares to issue its final rule, which the EPA has indicated will be released midsummer 2015. Additionally, NERC 

will perform assessments as state implementation plans and regional implementation plans emerge, as well as 
once those implementation plans have been finalized. Please see Figure 1 for the scheduled timeline of additional 

NERC assessments. 
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Electric Infrastructure Upgrade Timing Implications 
Electric transmission and resource adequacy planning is a lengthy and rigorous process , mainly due to the 

implication of the investments and need to carefully coordinate system improvements throughout an area . In 

anticipation of long lead times for developing new transmission, transmission planners and resource planners plan 

the system over a HHo-15-year time horizon to identify transmission constraints, resource constraints, and other 

reliability concerns to ensure the system is compliant with all applicable NERC Reliability Standards and resilient 

enough to maintain reliability. 

As part of NERC's CPP Phase I study, NERC requested information from industry on new generation and 

transmission facility constructio n lead times. The results represent the perspectives from 110 different 

transmission and generation companies on timing requirements (in months) for additional new transmission and 

generation capacity. Naturally, the timing needs are highly dependent on the scope of a project, length of 

transmission, and geography. Entities in different regions of the country face different challenges in building new 

transmission and generating facilities. The results report the average time in months necessary to complete each 

phase. Results are based on recent historical performance (i.e., projects in service within the last two to three 
years) and any future projects with known schedules. 

Lead Times for Generation Construction 
NERC requested information on combined-cycle gas turbines (CCGTs), which consist of combustion turbines (CTs) 

and steam turbines (STs) of three different sizes; wind turbines based on a typical plant size:; and utility-scale solar 

projects. The information NERC received from industry was based on commercially available generators by fuel 
type and capacity class. 

The information request only took into consideration lead time associated with constructing a new generator. 

NERC considered every phase it takes to build a power plant from conception to inception. While the amount of 

time to construct any given project is unique and any number of local, regional, or federal factors could influence 

the project timeline, these lead times provide a relative indication for policy makers to better un derstand lead 

times associated with specific solution sets. Table 6 shows the commensurate timelines for potential capacity 
additions. 
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Approval in Planning 
17 18 16 

Stage/Interconnection Agreement 

Permitting 17 17 16 

Construction 30 30 32 

Total 64 64 64 

Approval in Planning 
15 15 16 

Stage/Interconnection Agreement 

Permitting 16 15 16 

Construction 23 25 26 

Total 53 55 58 

Approval in Planning 
16 16 16 

Stage/Interconnection Agreement 

Permitting 13 12 12 

Construction 9 12 12 

Total 37 40 40 

Approval in Planning 
13 14 15 

Stage/Interconnection Agreement 

Permitting 9 10 11 

Construction 9 13 17 

Total 31 37 42 
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Based on the responses, it historically takes an average of 64 months, or just over five years, to complete all 

necessary planning, permitting, and construction for a new CCGT facility. Size of the generation units does not 

appear to be a major factor. The average for a utility-scale solar generation project is 36 months. The average for 
wind is 39 months. The proposed CPP target implementation dates raise concerns when compared to generation 

facility construction -particularly CCGT -and lead times needed to replace retiring units and respond to 

increasing electricity demand. 

Lead Times for Electric Transmission Projects 
Transmission companies must plan upgrades to transmission facilities on the BPS several years in advance to 
accommodate necessary lead times. In the transmission expansion planning process, transmission planners 

conduct ongoing power flow analyses to identify thermal constraints on the BPS and develop solutions. Any 

changes in load or generation in a given area may result in changes to the power flow on those respective 
transmission lines-particularly retirement and addition of new generation. Any transmission lines exceeding their 

conductor ratings are further analyzed to ascertain possible solutions , which could include reconductor ing or 
building new transmission facilities. Depending on the complexity, severity, and urgency of the transmission issue, 

this process could take several years to complete. The request for electric transmission projects was delineated 
for transmission lines less than 100 miles and transmission lines greater than 100 miles. NERC also sought 

information on line construction and substation construction considerations , whether the line is in an urban 

setting, and if the line crosses interstate lines-all of which could increase the amount of time it takes to complete 
the project. 
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The results NERC received are from Transmission Owners who had transmission projects that went into service 

within the last two to three years or who have plans to build new facilities in their long -term study plans. The 
results are shown in Table 7. 

Surveying 8 9 10 9 19 

Land & Right-of-Way 
15 15 17 14 17 

Acquisition 

Permitting 13 13 15 7 20 

Construction Line (New) 19 21 22 24 41 

Construction Line 
15 23 20 26 34 

(Reconductoring) 

1-100 Construction Substation 
miles {New) 

18 26 19 24 32 

Construction Substation 
12 16 16 23 24 

(Upgrade) 

Additional months needed 
9 8 13 14 9 

for urban setting 

Additional months needed 

for interstate versus 6 10 11 6 14 
intrastate 

Surveying 10 11 12 10 12 

Land & Right of Way 
26 21 24 20 31 

Acquisition 

Permitting 20 21 26 18 32 

Construction Line (New) 38 34 39 44 79 

Construction Line 
24 28 36 49 65 

(Reconductoring) 
>100 Construction Substation 
miles {New) 

17 20 20 24 32 

Construction Substation 
12 15 16 23 24 

(Upgrade) 

Additional months needed 
9 10 19 27 18 

for urban setting 

Additional months needed 

for interstate versus 6 9 12 6 14 
intrastate 
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The results indicate that it takes several years to complete most projects. Although there issome overlap between 

right-of-way acquisition and permitting, the majority of each project's timelinEis taken up during the construction 

phase. An example would be a reconductoring of a rural 100 mile, 230 kV transmission line averaging 81 months, 
or just under seven years. It can take up to 15 years to build a new 500 kV line from planning to energization. The 

15-year timeline to build a 500 kV line assumes some work can be accomplished in parallel, such as constructing 
a substation when constructing a new line. 

Lead Times for Natural Gas Pipeline Projects 
The process of siting, constructing, and installing additional pipeline capacity is complex and requires sufficient 
lead time in order for necessary studies, approvals, and construction to take place. Though the complications can 

be considerable for each pipeline project, their approval process is very much the same for enhancements that 

occur on the system --whether the project is a new pipeline, c onverting an oil pipeline to a natural gas pipeline , 

looping a parallel pipeline, or upgrading facilities along an existing route .30 Each project can be segmented into 

the stages shown in Figure 23. 

1-2 Months 

5-18 Months 
- Construction phase 

6-18 Months 
announcement 

Commission and T"'''""'"' 

Figure 23: Timeline for Natural Gas Pipeline Projects 

A natural gas pipeline project requires approximately three years from conception to a finished product that has 

been placed into service. The lead times shown above represent a 20-mile project that crosses state boundaries, 
does not include resubmittals, requires the average time to obtain all necessary permitting and clearance, and 

does not accrue major construction delays. Additional time will be required if the project is larger and 

complications arise during construction. 

30 
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Constructing new natural gas pipeline can also create operational challenges. As capacity needs for gas pipelines 

increase, enhancements to the pipeline system are likely to occur in the form of increasing pipeline sizes or 

diameters. Therefore, as pipelines a re constructed, existing pipelines may need to come out of service to 
accommodate the upgrade. Because these outages will likely occur in the shoulder and summer seasons when 

use of gas -fired generation is expected to increase, this can create some short -term issues and require tight 
coordination between the gas and electric industries. 

Conclusions 
It is evident, based on the feedback from NERC's information request, that reinforcing the system to comply with 

the CPP would present challenges. Based on the 6-to-15-year projected construction timeline to build various 

transmission facilities, as well as approximately five years on average to build a new NGCC, timing issues pose 

challenges to meeting the proposed CPP targets. 

To support the significant amount of new gas-fired generation expected over the next several years, new pipeline 

capacity will be needed. Based on NERC's analysis, construction of even small interstate pipeline projects can 

require three years to complete. 
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Southwest 
Po e Pool 

October 9, 2014 

VIA ELECTRONIC FILING 

Gina McCarthy, EPA Administrator 
Environmental Protection Agency 
1200 Pennsylvania Ave NW 
Washington, DC 20460 

Re: Docket ID No. EPA-HQ-OAR-2013-0602 

Dear Administrator McCarthy: 

This letter is submitted to the United States Environmental Protection Agency 
("EPA") on behalf of Southwest Power Pool, Inc. ("SPP") in its capacity as a Federal 
Energy Regulatory Commission ("FERC") approved Regional Transmission 
Organization ("RTO") and a Regional Entity with delegated authorities to ensure the 
reliability of the bulk electric system within the SPP region1. 

The purpose of this letter is to convey SPP's comments on the "Carbon Pollution 
Emission Guidelines for Existing Stationary Sources: Electric Utility Generating 
Units" ("Clean Power Plan" or "CPP") proposed rule that was published in the 
Federal Register on June 18, 2014. 

Specifically, SPP will address three primary areas of concern: 1) the CPP will impact 
reliability of the bulk electric system; 2) the timing proposed by EPA for compliance 
is infeasible; and 3) the proposed CPP will have material impacts on the market
based dispatch of electric generating units within the SPP region. 

1 SPP is an Arkansas non-profit corporation with its principal place of business in Little Rock, 
Arkansas. SPP has 78 members that include investor-owned electric utilities, municipals, electric 
cooperatives, state authorities, independent power producers and independent electric transmission 
companies. As an RTO, SPP administers open access Transmission Service over approximately 
48,930 miles of transmission lines covering portions of Arkansas, Kansas, Louisiana, Missouri, 
Nebraska, New Mexico, Oklahoma, and Texas, across the facilities of SPP's Transmission Owners. SPP 
administers its centralized day-ahead and real-time energy and operating reserve markets 
("'ntegrated Marketplace") with locational marginal pricing and market-based congestion 
management processes to deliver wholesale energy to its customers in the most economic and 
reliable fashion. As an RTO, SPP also plans for and functionally controls the transmission 
infrastructure committed to it. For purposes of these comments, SPP has included the Integrated 
Systems utilities, which are in the process of joining the organization. 
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To address these areas of concern, SPP is providing four recommendations: 1) a 
series of technical conferences jointly sponsored by the EPA and FERC; 2) 
completion of a detailed, comprehensive and independent analysis of the impacts 
the proposed CPP will have on the reliability of the nation's bulk electric system; 3) 
extension of the proposed schedule for compliance in order for the necessary 
electric and gas infrastructure to be identified and constructed; and 4) adoption of a 
"reliability safety valve". SPP appreciates the opportunity to submit comments and 
provides the following explanation of its concerns and recommendations. 

Pursuant to the Energy Policy Act of 2005, FERC has approved mandatory and 
enforceable reliability standards promulgated by the North American Electric 
Reliability Corporation ("NERC") with which the electric industry must comply. 
Contained in these standards are key requirements necessary to ensure the bulk 
electric system meets an adequate level of reliability. Failure to comply with these 
standards affects the ability of the power grid to operate reliably and subjects 
registered entities such as SPP and its member utilities to civil monetary penaltiesi. 

These reliability standards require SPP to ensure electric transmission lines are not 
overloaded and voltage is maintained within certain prescribed limits in the event of 
the failure of a single element in the monitored system. Additionally, the reliability 
standards require SPP to maintain the region's bulk electric system within certain 
reliable operating limits. If the proposed CPP remains as is, the bulk electric system 
will be at serious risk of violating these limits. The likelihood that this outcome 
occurs dramatically increases if the timing of the issuance of the final rule effectively 
prevents the construction of electric system infrastructure necessary to facilitate 
compliance with the state goals being contemplated under the proposed CPP. 

Because maintaining reliability is SPP's most important function, it has completed 
an assessment of the impacts that the proposed CPP will have on reliability in the 
SPP region. This assessment includes an evaluation of transmission system impacts 
and an evaluation of impacts to reserve margin. In both evaluations, SPP modeled 
EPA's projected Electric Utility Generating Unit ("EGU") retirements within the SPP 
region and surrounding areas (see Figure 1 below) . 

.f. Up to $1 million per day, per violation. 
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EPA's Anumed 
Generator Retirements 

Included in SPP's 
Impact Assessment 

(2016-2020) 

Fos•il 

Hydro 

111 Nuclear 

500kV 

lntegrale<J 

Soolhwesl Power Pool 

Figure 1: EPA's Projected EGU Retirements by 2020 in the SPP Region and Adjacent Systems 

The transmission system impact evaluation was completed in two parts. In the first 
part, SPP assumed available unused electric generation capacity that currently 
exists within the SPP region and surrounding areas would be used to replace the 
projected retired capacity. This scenario is a reflection of what will occur early in 
the EPA's proposed compliance period where carbon emissions are expected to be 
drastically reduced but there is insufficient time to make changes to generation and 
transmission infrastructure or develop other alternatives. 

The second part of the transmission system impact evaluation assumed that the 
projected EGU retirements would be replaced by increased output of existing 
generation, including wind resources, and new generation capacity modeled 
according to resource planning information being utilized in SPP's 10-year 
transmission planning assessment that is currently in progress (see Figure 2 below). 
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Assumed Generating 
Capacity Additions 

inSPP 
(September 2014) 

Generators 
Willd 

CT 
• cc 

Operating Voltage 

115 

11i1 

230 

250 

345 

400 

500 

Southwest Power Pool 

Integrated System 

Figure 2: New Generation Capacity Assumed in Part 2 of System Impact Evaluation 

This part of the evaluation is not intended to address whether it is possible to install 
replacement generation capacity in a timely fashion under the proposed CPP 
compliance timeframe, nor is it intended to suggest locations where replacement 
generation should be located. 

The SPP region will experience numerous thermal overloads and low voltage 
occurrences under both scenarios studied. Results of the first part of the 
transmission system impact evaluation indicate that if the assumed EGU retirements 
were to occur absent requisite transmission and generation infrastructure 
improvements, the power grid would suffer extreme reactive deficiencies (see 
Figure 3) that would expose it to widespread reliability risks resulting in significant 
loss of load and violations of NERC reliability standards. 
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Figure 3: Transmission System Impact Analysis Part 1 -Reactive Deficiencies (MVAR) 

Results of the second part of the evaluation indicate that even with generation 
capacity added to replace the assumed EGU retirements, additional transmission 
infrastructure will be needed to maintain reliable operation of the grid. This 
assessment revealed 38 overloaded elements that SPP would be required to 
mitigate with transmission planning solutions. These overloaded elements were 
identified in the portions of six states - Arkansas, Kansas, Louisiana, Missouri, 
Oklahoma, and Texas- that operate within the SPP region. Portions of the system in 
the Texas panhandle, western Kansas, and northern Arkansas were so severely 
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overloaded that cascading outages and voltage collapse would occur and would 
result in violations of NERC reliability standards. The following graph shows the 
number of overloaded elements and significance of loading expected under the 
conditions studied in this assessment (see Figure 4 below). 

Figure 4: Number of Facilities Overloaded in Part 2 of System Impact Evaluation 

Both parts of the assessment assumed that electric transmission expansion 
currently planned to meet previously identified needs would be available. It is 
important to note that the transmission expansion currently planned in SPP does 
not consider EGU retirements expected as a result of the CPP. EPA's projected EGU 
retirements represent approximately 6,000 MW of additional capacity being retired 
in the SPP region beyond that currently expected by 2020. This represents 
approximately a 200% increase in retired generating capacity compared to SPP's 
current expectations. Unless the proposed CPP is modified significantly, SPP's 
transmission system impact evaluation indicates serious, detrimental impacts on 
the reliable operation of the bulk electric system in the SPP region, introducing the 
very real possibility of rolling blackouts or cascading outages that will have 
significant impacts on human health, public safety and economic activity within the 
region. 
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SPP also performed an evaluation of the impacts of the projected EGU retirements 
on SPP's reserve margin. Reserve margin is the amount of generation capacity an 
entity maintains in excess of its peak load-serving obligation. SPP's minimum 
required reserve margin is 13.6% per load-serving entity. In this evaluation, SPP 
utilized current load forecasts, firm capacity purchases and sales, currently planned 
generator retirements and additions, as well as the additional generator retirements 
projected by the proposed CPP. This evaluation concluded that by 2020, SPP's 
reserve margin would fall to 4.7%, which is 8.9% below SPP's minimum reserve 
margin requirement and would result in a violation of SPP's reliability criteria and 
NERC reliability standards. Out of the fourteen load-serving members impacted by 
the EPA's projected EGU retirements, nine would be deficient in 2020. Furthermore, 
SPP found that its anticipated reserve margin would fall to -4.0% by 2024, causing 
ten of SPP's load-serving members to be deficient (see Figure 5 below). 

25.00 

15.00 

5.00 

-!iOO 

-15.00 

-25~00 

-35.00 

-45.00 

Reserve Margin Percentage By Area 

2024 

Figure 5: Reserve Margin Percentage by Area 

These anticipated reserve margins represent a total generation capacity deficiency 
in the SPP region of approximately 4,600 MW in 2020 and 10,100 MW in 2024. 

Based on SPP's reliability impact assessment, it is clear that the proposed CPP will 
impede reliable operation of the electric transmission grid in the SPP region, 
resulting in violations of NERC's mandatory reliability standards and exposing the 
power grid to significant interruption or loss of load. 
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SPP has only been able to perform an initial reliability evaluation of steady-state 
system response during a "normal" future summer peak condition. SPP has not 
evaluated the impact of the proposed EGU retirements during other potentially 
critical scenarios, such as drought and polar vortex conditions or times of limited 
wind resource availability, which have been experienced numerous times within 
SPP's region in recent history. 

Furthermore, there has been inadequate time to perform analysis of the technical 
feasibility of each of the four building blocks proposed within the CPP. To be clear, if 
any or all of the four building blocks are not feasible, application of a goal that 
assumes they are will have untold consequences on the reliability of the bulk 
electric system. For example, if the projected EGU retirements occur and a 70% 
capacity factor from natural gas combined cycle generating units, as assumed in CPP 
building block 2, is not feasible, the reliability implications of this improper 
assumption will be very significant and serious. Additional time to evaluate the 
impact of these and other potential concerns on reliability of the bulk electric 
system is warranted before imposing a final rule that is not properly considerate of 
potential threats to the reliability of the bulk electric system. 

SPP is also concerned with the timing proposed for compliance with the CPP. 
Within the SPP region, the timing associated with CPP compliance is problematic at 
best. Based on SPP's review of the proposed CPP, EPA has considered neither the 
cost nor the time required to plan and construct electric transmission facilities. In 
the SPP region, as much as eight and a half years to study, plan for and construct 
new transmission facilities has been required. Compliance with the proposed CPP is 
impossible due to the transmission expansion that will be required and the time it 
takes to complete the required transmission expansion. In addition to more time 
being needed to develop plans for and construction of necessary infrastructure, a 
"reliability safety valve", as suggested by the ISO/RTO Council prior to release of the 
proposed CPP, should be incorporated into the final rule. Such an approach would 
require that state plans include a process to evaluate electric system reliability 
issues resulting from implementation of the state plan and require mitigation when 
needed). 

Furthermore, while the proposed CPP provides states with significant flexibility for 
compliance, EPA has not provided state air quality and economic regulators with 
sufficient time to take advantage of this flexibility. As a consequence, SPP 
anticipates there will be few, if any, submitted compliance plans that reflect the 
regional nature of transmission planning, wholesale energy markets or, in the SPP 

J. EPA C02 Rule-/SOjRTO Council Reliability Safety Valve and Regional Compliance Measurement and 

Proposals; ISO jRTO Council at =~.;_:.,;...:...:....:..:'-"=~=~====-t...~=~=.::.==~'""'""-'--"""'==-
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region, transmission cost allocation. None of these issues are currently addressed 
on a state-specific basis within SPP, but rather are addressed regionally in a 
transparent environment where state boundaries are not acknowledged since the 
grid crosses city, county and state boundaries. 

The proposed CPP will change the market dispatch of generating units by reducing 
the availability of the most economic generating resources. Such a shift will cause 
higher market clearing prices in the SPP region resulting in material adverse 
economic impacts on SPP customers. The proposed CPP will increase reliance on 
renewables and generators fueled by natural gas, yet there has been no evaluation 
of additional operating and planning measures needed to support integration of 
significant additional renewables and of natural gas availability required to fuel the 
increased number of gas burning units in the SPP region. While SPP's members will 
likely dramatically increase their reliance on wind generation within the SPP region 
to meet carbon emission goals under the proposed CPP, a proportional increase in 
gas burning generators will be necessary during times when wind resources are not 
available to maintain reliable energy supplies and minimum required planning 
reserves. 

The current electric power grid has evolved incrementally over the last 40-plus 
years to provide a reliable supply of power in support of the current mix of 
generation assets. The changes being proposed by the EPA in the proposed 
timeframe will dramatically change use of the current system and will need to be 
thoroughly evaluated, modified as necessary, and implemented in a timely and 
responsible manner to avoid imposition of unnecessarily high costs and reliability 
risks to customers. The EPA should work closely with the regions, the states and all 
interested parties to ensure that any final COz rule maintains bulk electric system 
reliability compatible with a reliable, efficient market dispatch of available 
generation. 

As a result of its concerns, SPP recommends the following: 

(1) A series of technical conferences jointly sponsored by FERC and the EPA. 
The topics that should be discussed at these conferences include impacts of 
the proposed CPP on power system reliability, impacts on regional markets, 
and how to move forward in a coordinated fashion that best facilitates 
accomplishment of both EPA and FERC objectives. 

(2) Completion of a detailed, comprehensive and independent analysis of the 
impacts the proposed CPP will have on the reliability of the nation's bulk 
electric system. This analysis should take place in an open and transparent 
manner and should be completed before final rules are adopted by the EPA. 
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(3) Extension of the proposed schedule for compliance in order for the necessary 
electric transmission, electric generation, and gas pipeline infrastructure to 
be identified and constructed within and across the appropriate planning 
areas. At a minimum, the imposition of the proposed interim goals beginning 
in 2020 should be extended at least five years. Extending the schedule for 
compliance will help states develop plans that are achievable and acceptable 
to the EPA, reduce risks of reliability impacts and violations of reliability 
standards, and increase the possibility that states will be able to take a 
regional approach that reflects market realities, and how transmission is 
planned and paid for. 

( 4) Adoption of the "reliability safety valve" as proposed by the ISO jRTO Council. 

I appreciate your prompt attention to these concerns. Please contact me if you have 
any questions or would like to discuss this matter further. 

Respectfully submitted, 

Nicholas A. Brown 
President & CEO 
Southwest Power Pool, Inc. 
(501) 614-3213. ~~~~~ 

cc: SPP Board of Directors 
SPP Regional State Committee 
SPP Strategic Planning Committee 
SPP Regional Entity Trustees 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, et al., ) 
) 

Petitioners, ) 
) 

v. ) 
) 

U.S. ENVIRONMENTAL PROTECTION ) 
AGENCY et al., ) 

) 

Case No. 15-1363 
(and consolidated cases) 

Respondents. ) 

DECLARATION OF MATTHEW STOLTZ 

I, Matthew Stoltz, hereby declare and state that the following is true and correct to 

the best of my knowledge, based on my personal knowledge and information 

provided by Basin Electric Power Cooperative (Basin Electric) personnel: 

1. My name is Matthew Stoltz, and I am the Manager of Transmission 

Services for Basin Electric, and have held that position for 11 years. I have been 

employed by Basin Electric for 16 years, in performing the transmission planning 

and analysis function. Previously I worked for the Western Area Power 

Administration. I have worked in the electricity generation and transmission 

business for 29 years. My business address is 1717 East Interstate A venue, 

Bismarck, North Dakota. I am over the age of 18 years and am competent to 

testify concerning the matters in this declaration. I have a BS degree in Electrical 
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Engineering from North Dakota State University. I have a professional engineers 

license in the State of Colorado. 

2. I manage the electric power transmission services function of Basin 

Electric to meet the needs of Basin Electric, its partners and members, including 

the planning and operation of new and existing transmission facilities, equipment 

and systems. 

3. This declaration is submitted in support of the Joint Reply of Private 

Movants in Support of Motions for Stay of EPA's Final Rule ("Joint Reply"). 

4. Basin Electric is a not-for-profit generation and transmission 

cooperative that was incorporated in 1961; is consumer-owned by 13 7 member 

cooperative systems; and provides wholesale electric power to member rural 

systems in nine States, with electric generation facilities in North Dakota, South 

Dakota, Wyoming, Montana and Iowa. The electricity produced by Basin Electric 

ultimately serves 2.9 million consumers. 

5. Basin Electric is committed to an "all of the above" generating 

strategy that includes both fuel-fired and renewable generating resources. As a 

result, during the past decade it has extensive experience developing both wind and 

natural gas generating resources, along with the necessary transmission lines to 

bring this electricity to its members. It has invested over a billion dollars in 

developing new renewable energy resources and currently has a non-hydroelectric 

2 
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renewable energy portfolio of approximately 750 MW. It currently owns and 

operates more than 2100 miles of high voltage transmission lines, and in the past 

decade has planned, permitted and constructed more than 200 miles of high voltage 

transmission lines with another 200 miles presently under construction. 

6. Intervenors in support of EPA have filed numerous declarations trying 

to negate Movants' concerns that, absent a stay from the Court, there will be 

inadequate time to build new renewable generation resources and related 

transmission infrastructure needed to comply with the Final Rule interim standards. 

I have reviewed the Declaration of Michael Goggin filed in support of the 

American Wind Energy Association, as an example of the Intervenors' opposition 

to Movant's motions to stay implementation of the Final Rule. Mr. Goggin's 

declaration provides input regarding the development of renewable resources from 

a broad, national, wind industry perspective, but does not include a company

specific perspective of the challenges faced by individual companies in trying to 

comply with the Final Rule in the time between now and the beginning of the 

interim period. Specifically, a number of Mr. Goggin's assertions do not 

accurately describe the real circumstances, experiences, or needs of companies 

such as Basin Electric. The purpose of this Declaration is to provide information 

to the Court to correct misimpressions that might arise from Mr. Goggin's and 

others' declarations, and accurately inform the Court regarding the types of 
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challenges that, in the absence of a stay, will be faced by Basin Electric and others 

similarly situated in developing renewable resources and related transmission to 

comply with the Final Rule in the time allotted. 

7. Mr. Goggin paints an optimistic picture of how simple it allegedly 

will be for Movants to comply with the Final Rule, and asserts there is no need for 

a stay because, after the Court decides this case, there will be more than enough 

time to accomplish all things necessary to comply with the Final Rule. Mr. 

Goggin's view is based on a high level analysis, looking at the resources he thinks 

could be available generally across the U.S.; however, this view does not 

accurately reflect the real-world circumstances faced by individual companies who 

have to integrate large of amounts of renewal energy into their generating systems 

to serve their consumers in their particular geographic locations. 

8. Mr. Goggin asserts that wind developers have a backlog of Gigawatts 

of proposed wind projects that could be built quickly because many steps have 

already been taken to develop those projects, such as resource assessment, 

permitting, and interconnection studies, thereby shortening the time needed to 

bring those projects to fruition and allegedly contradicting Movants' concerns 

about the lack of adequate time to comply with the Final Rule. Goggin Decl. at, 

e.g.,~~ 6, 20, 21, 25. 
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9. However, this alleged backlog notwithstanding, the reality is there 

few proposed projects in Basin Electric's service areas and they are inadequate to 

meet Basin Electric's requirements under the Final Rule in 2022. As noted in the 

Declaration of David Raatz attached to Basin Electric Power Cooperative's Motion 

to Stay Final Rule, Basin Electric will need 1350 MW of new wind resources by 

2022, in addition to 1740 MW of natural gas generating capacity, in order to 

comply with the Final Rule; and Basin Electric is only one of the many companies 

that will be competing for available resources. At this time, there are no wind 

project interconnection requests pending within Basin Electric's Western 

Interconnection system. There are only 950 MWs of wind project interconnection 

requests in the Southwest Power Pools interconnection queue and 485MW of 

requests in the facility study status in the old Integrated System process within 

Basin Electric's Eastern Interconnection transmission system footprint active and 

not suspended. Therefore, contrary to Mr. Goggin's generalized assurance of a 

large backlog of wind projects, any such projects, to the extent they eventually 

might materialize, are of little use to Basin Electric in its service area. Even if 

there are partially developed projects somewhere, that isn't helpful if they don't 

meet the specific needs a company has, where the need exists and without 

sufficient transmission capacity to move the power to Basin Electric load. 
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10. In addition, only a relatively small percentage of proposed wind 

projects that begin initial development steps are actually completed. Mr. Goggin 

himself concedes that not all wind projects that commence early development steps 

ultimately proceed to construction. Goggin Decl. ,-r 23. Respecting Basin Electric 

specifically, through 2014, of all wind and solar interconnection requests filed in 

the old Integrated System tariff on the Eastern Interconnection, 83% of those 

requests were withdrawn or suspended and only 17% could be completed. On 

Basin Electric's western interconnection system 100% of the wind requests that 

were made have been withdrawn. The uncertainty associated with this high 

attrition rate creates an unacceptable risk for Basin Electric to rely on the limited 

prospect that, down the line, if we wait to take action, such projects might succeed. 

11. Mr. Goggin optimistically assumes that wind projects can move 

forward speedily to completion, and time is not a factor in achieving compliance 

with the Final Rule. Even Mr. Goggin, however, acknowledges that the "typical" 

development timeline for a wind project "can be" as short as three years. Goggin 

Decl. ,-r 32. That impliedly acknowledges that not all projects can be done in three 

years-which certainly has been Basin Electric's experience. In addition, it fails to 

recognize that nowadays most wind projects tend to incur some degree of local 

opposition and sometimes that opposition results in significant delays. A specific 

example is a wind project that Basin Electric is trying to develop in North Dakota, 
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where local opposition resulted in a failure to secure local government approval 

and therefore the project had to be relocated to a new prospective site 20 miles 

away. That resulted in a one-year delay, and now we are encountering local 

opposition at the new site. Thus, in practice, even those projects that are 

successfully completed often will take much longer than three years to complete. 

12. The longest lead time for developing new resources is for electric 

transmission to serve new generation resources. Mr. Goggin says that it takes five 

to seven years to permit and build new transmission. Goggin Decl. ,-r 65. That is a 

reasonable average time frame for new transmission that doesn't cross federal land 

and doesn't encounter delays. Even that time frame would not allow Basin Electric 

to defer action while awaiting a decision from the Court. If a project were 

commenced at the beginning of 2018, that would be only four years before the 

beginning of the interim compliance period in 2022. And some projects, such as 

the CAPX 2020 345kV project in Minnesota, have taken as long as ten years. 

13. Mr. Goggin says that in the short term new transmission won't be 

needed because the many transmission projects that allegedly are already 

underway, as well as upgrades to existing transmission, are sufficient to meet the 

need. Goggin Decl. ,-r 57-58. However, existing and proposed new transmission is 

only helpful if it is located where the need is. In the areas that would be most 

appropriate and beneficial for development of new wind energy generation by 
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Basin Electric to serve is consumers' demands, none of the facilities mentioned by 

Mr. Goggin are in a location effective to deliver power to Basin Electric's 

members. 

14. Mr. Goggin says that, to the extent new transmission is needed, no 

significant costs would be incurred in the short term because 88% of costs are 

spent later for construction and commissioning activities. Goggin Decl. ,-r,-r 75-77. 

Although it is true that most of the cost for transmission is incurred later for 

construction, the short-term costs are still significant. For example, the Southwest 

Power Pool, which is the Regional Transmission Organization for part of Basin 

Electric's service area, requires a deposit of$1000 per MW before it will 

undertake a detailed interconnection study. For the 1350 MW of new wind 

resources Basin Electric would need to comply with the Final Rule, a $1 000/MW 

charge alone would total $1,350,000. And that doesn't include substantial costs 

that could be incurred in the short term for planning, engineering, siting activities, 

routing, permitting and public outreach, which could add up to additional millions 

of dollars. 

15. Notwithstanding the claims of Mr. Goggin and other declarants, there 

are inadequate proposed projects to meet Basin Electric's needs. Significant new 

transmission line will need to be built, and Basin Electric will incur substantial 
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MISO :==== !! II IB 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
EPA Docket Center (EPA/DC) 
Mail Code 28221 T 
Attn: Docket ID No. EPA-HQ-OAR-2013-0602 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

John R. Bear 
President and CEO 
317-249-5400 

November 25, 2014 

The Midcontinent Independent System Operator, Inc. (MISO) submits the following comments 
on the U.S. Environmental Protection Agency's proposed mle to adopt carbon emission 
guidelines for existing electric utility generation plants. We appreciate the time you and your 
staff spent with us and others seeking to understand the proposed mle's potential impacts on 
electric system reliability. 

MISO is an independent, not-for-profit organization established to promote the common good 
and general welfare through reliable and efficient delivery of electricity. We maintain reliable 
operation of more than 65 thousand miles of electric transmission lines in 15 U.S. states and the 
Canadian province of Manitoba. We provide open access to all users of the electric transmission 
system on a non-discriminatory basis. MISO ensures reliability through coordinated regional 
economic dispatch of power plants and forward-looking planning. 

MISO takes no position on the overarching question of whether EPA should regulate carbon 
emissions from existing power plants. That is a matter beyond MISO's role as an independent 
regional transmission organization. Since we provide reliability coordination for a large area in 
North America, MISO has an interest in presenting information about how the proposed mle's 
compliance requirements could impact electric system reliability. 

The 2020-2029 Interim Performance Requirements in the Proposed Rule Should Be 
Eliminated to Allow Adequate Time to Reliably Achieve Compliance 

Application of the 2020-2029 interim emissions performance period and the associated interim 
emissions performance levels established in the proposed mle (the "interim performance 
requirements") will negatively impact reliability and resource adequacy in the MISO region 
starting in 2020. The interim performance requirements create an untenable and infeasible 
timeline for reliable compliance, and would cause states and MISO member companies to make 
decisions on a severely tmncated timeline. MISO proposes that EPA eliminate the interim 
performance requirements when the final mle is issued. Instead, EPA should allow states to 
submit plans for EPA's approval that specify interim compliance objectives to best fit their 
circumstances. 
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Sufficient time is required to engage in rational planning, construction and integration of cost
effective resource and infrastructure solutions that maintain reliable and efficient delivery of 
electricity. With adequate time, parties can work collaboratively to identify and develop cost
effective, long-term solutions to public policy requirements. As an example, the MISO Multi
Value Transmission Projects (MVPs) resulted from years of stakeholder work to develop cost
effective solutions to meet state-driven public policy requirements, such as renewable energy 
standards. The MISO Board of Directors approved the MVP portfolio in 2011 after five years of 
planning and stakeholder discussion. Many of the resulting transmission projects are still in the 
development, regulatory approval and construction phases. Once complete, the MVPs will 
provide value to consumers for many years to come. 

While the apparent intent of the interim performance requirements is to provide compliance 
flexibility, the practical outcome is that significant action would be required by 2020 in order to 
achieve the interim emissions performance levels. Without early action, it will not be possible to 
accomplish the averages with action in later years. MISO's initial analysis of the proposed rule 
shows that nearly 80 percent of the total emission reductions must be met by 2020. 

The interim performance requirements also must be considered in the context of the proposed 
rule's state plan submission and approval process. The earliest a state plan could be approved is 
2017. Approval of a single state plan will be challenging, and coordinated approval of many 
state plans by this time presents further difficulties. In the likely event that states request 
additional time, it is possible that many states will not have approved plans until2019. Since 
action will be needed by 2020 to achieve the interim emissions performance levels, there will not 
be nearly enough time to plan for the replacement capacity, transmission upgrades, and natural 
gas delivery infrastructure that will be needed to maintain reliability and resource adequacy. 
Without sufficient time to plan, cost-effective decisions for the long term will be sacrificed. 

The interim performance requirements are likely to have a negative impact on electric system 
reliability. This reliability concern encompasses several components that together define the 
concept of "reliability." First, there must be enough energy (measured in megawatt-hours), 
available to meet demand, on a regional and local level. Second, local transmission ancillary 
services, such as voltage support (VARs) and frequency support (Hz), are needed to maintain a 
reliable transmission system and move energy on the electric system. These ancillary services 
can be provided by electric generating units or components of the transmission system. Third, 
resource adequacy must be ensured, which means that there must be enough generation capacity 
(in megawatts) to serve peak demand plus with capacity in reserve to account for unexpected 
circumstances such as generation and transmission outages (the planning reserve margin). 
Finally, reliability requires that the operation of generating units and the transmission system are 
flexible enough to be able to call on generating units and move energy, with ancillary services, 
where it is needed at a moment's notice. All of these components must be constantly monitored 
and balanced by the system operator to ensure reliability of the electric system. 

The MISO region already faces identified reliability challenges associated with EPA's Mercury 
and Air Toxics Standards (MATS). The MISO region relies on coal-fired generation as the 
predominant electricity resource. MISO has been conducting quarterly surveys with our 
generation owners for three-and-a-half years to assess potential impacts of the MATS rule. The 
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survey results show that between 10 and 12 gigawatts of coal-fired generation capacity will retire 
by 2016 to meet the MATS requirements. As a result, resources available to the MISO region 
will be at, or potentially below, the planning reserve margin starting in the summer of 2016. 
MISO expects that resource availability will remain close to the planning reserve margin for the 
foreseeable future. This erosion of the reserve margin increases the likelihood that MISO will 
need to manage high electricity demand situations by use of emergency operation procedures. 
The probability of a loss of load event becomes greater than the MISO region has ever 
experienced. Furthermore, we know that additional generation retirements needed to comply 
with the proposed rule are expected to require a one-for-one capacity replacement at the time of 
the retirement to maintain electric system reliability. 

Compliance with the interim performance requirements will force actions to be taken by 2020. 
MISO's initial analysis indicates that up to 25 percent of the remaining coal capacity in MISO
which equates to 14 gigawatts - could potentially retire in order to comply with the proposed 
rule. This impact is in addition to the 1 0 to 12 gigawatts of retirements expected due to MATS. 
To avoid reliability and resource adequacy issues, retiring capacity will need to be replaced at the 
time it comes offline. Yet to comply with the interim performance requirements, a significant 
amount of retirements -approximately 11 gigawatts -would need to occur in the 2020 
timeframe. This is well before sufficient replacement capacity can be placed into service. 

New combined cycle natural gas generation is the most probable option to replace retiring coal
fired plants and comply with the proposed rule. MISO has observed that the process to get this 
type of unit into operation typically takes at least five years from a developer's decision to 
proceed. The current natural gas delivery and storage system in much of the MISO region was 
not developed to support use of natural gas electric plants as base load generation. Therefore, 
new natural gas infrastructure is very likely to be necessary to support new natural gas-fired 
generation. Likewise, in many circumstances, additional electric transmission infrastructure will 
be needed to reliably interconnect the new generation to the electric grid, further increasing the 
time needed to construct new generation. MISO's experience with electric transmission 
expansion planning demonstrates that six to ten years are needed to develop comprehensive 
plans that account for future uses of the system to optimize transmission expansion. 

Aside from the time needed to develop the best resources and infrastructure necessary to 
integrate those resources, time is also needed to gain regulatory approvals. The sizable 
investments required for new generation and transmission infrastructure require a high level of 
certainty in order to obtain financing and regulatory approvals. If state plans are not finalized 
until2017 at the earliest and in 2018 or 2019 for many, then regulatory certainty will not exist 
soon enough to reliably achieve the interim performance requirements. 

Using 2018 as a starting point for finalization of state plans, and a six year timeline for new 
infrastructure, new generation capacity would not be available until 2024 under the best 
circumstances, and well beyond that under more realistic assumptions. Without those capacity 
additions, the MISO region will face serious resource adequacy issues, which translate into 
reliability issues. Notably, the North American Electric Reliability Corporation has identified 
potential reliability concerns surrounding the proposed rule, including concerns that the proposal 
will result in problems related to load and resource balance, voltage support and frequency 
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support. MISO has performed preliminary studies that validate these concerns for our region 
starting in the 2020 timeframe. The interim performance requirements create an unrealistic 
timeframe for action. 

EPA appears to recognize this concern, with the October 28,2014 Notice ofData Availability 
identifying commenters' concerns and inviting comment on proposals to potentially modify the 
interim performance requirements. EPA proposes to address concerns by providing credit for 
actions taken before 2020, and phasing in Building Block 2 (natural gas unit re-dispatching) over 
time. These proposals indicate a directional improvement, but do not fully address the concerns 
with the interim performance requirements. Moreover, these approaches may introduce 
additional complexity by creating more variables that will not be finalized until state plans are 
approved in the 2017-19 period. A better approach would be to eliminate the interim 
performance requirements. EPA can achieve visibility as to how states will make incremental 
progress toward meeting the final performance level through review and approval of state plans. 

At best, the tnmcated timeline created by the interim performance requirements will force state 
regulators and generation owners to make hasty and perhaps uncoordinated decisions. This will 
erode the value of MISO 's transmission planning process and reduce the overall value of 
economic dispatch of the system, thereby unnecessarily increasing electric costs to consumers. 
At worst, this timeline will force decisions that pit environmental compliance against electric 
reliability. Additional time to develop and implement compliance strategies will allow for better 
planning, including the ability for MISO to work with stakeholders and regulators on the 
development of plans and to implement process changes and market rules to preserve the 
benefits of economic dispatch while maintaining reliability. The process of making these 
changes will take time, requiring stakeholder input and Federal Energy Regulatory Commission 
approval to evaluate whether changes result in just and reasonable rates. 

MISO requests that EPA eliminate the interim performance requirements in the final rule. 
Consistent with the language in the proposed rule that allows states to propose "other periods 
that ensure regular progress," EPA should allow states to submit plans for EPA's approval that 
specify the interim compliance objectives that best fit their circumstances. This approach will 
provide EPA with reasonable assurance that states are on a path to achieving compliance with 
their final performance levels. EPA should also consider a reliability safety valve to address 
reliability concerns that may arise during implementation of the final rule. MISO supports the 
reliability safety valve concept in the ISO/RTO Council's comments on the proposed rule. 

Flexibility in Implementation Options Will Preserve Reliability and Optimize Efficient 
Outcomes 

EPA included a number of provisions in the proposed rule that are designed to give states and 
electricity generators a certain amount of flexibility to decide for themselves how to best reduce 
carbon emissions. MISO urges EPA to retain and expand on those flexible compliance options 
in the final rule. Flexibility will be crucial to preserving reliability of the electric system and 
allowing for more cost-effective implementation. 
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The draft rule includes the option for states to work with each other to develop "multi-state 
approaches that reflect the regional structure of electricity operating systems that exists in most 
parts of the country and is critical to ensuring a reliable supply of affordable energy." Prior to 
EPA's issuance of the draft rule, the ISO/R TO Council shared a discussion paper with EPA, in 
which the Council encouraged EPA to allow states to adopt region measurement mechanisms for 
determining compliance. Regional and interregional coordinated dispatch has a proven track 
record of efficiently achieving reliability. 

In addition to efficient and reliable operations, maintaining the flexibility for individual state, 
multi-state and regional compliance strategies maximizes the potential to yield cost savings. 
MISO's preliminary analysis of the draft rule suggests that implementation flexibility through 
multi-state or regional compliance could possibly provide more opportunities for cost savings 
when compared to less flexible approaches. For these reasons, MISO urges EPA to retain the 
provisions that are in the proposed rule allowing the states the flexibility to use multi-state and 
regional compliance strategies. 

EPA also has provided states the opportunity to request an extension of time (up to two years, or 
June 30, 2018) to develop and submit multi-state plans. Even with this extension of two years, it 
may be very difficult for states to consider and implement multi-state and regional approaches. 
More time may be warranted to allow sufficient opportunities for states to develop the 
partnerships, programs and agreements necessary to support multi-state and regional 
implementation strategies. It also underscores the need to remove the interim performance 
requirements, because there simply will not be enough time following EPA's approval of multi
state plans to achieve the initial necessary reductions. 

MISO urges EPA to remove the 2020-2029 interim emission performance period and levels from 
the final rule to allow sufficient time for reliable and efficient implementation of compliance 
strategies. We also encourage a final rule that provides structured flexibility to support a variety 
of compliance strategies to preserve reliability of the electric system. A fundamental 
requirement for continued electric system reliability and resource adequacy is an implementation 
timeline and approach that allow for sound resource and infrastructure planning. 

Sincerely, 

John R. Bear 
President and CEO 
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B4 ng on the l?t ng p rel?l? ma 4n r Prel?ident bam a to c4rb the 
em ionl? that are dfiving mate change and don the internat nM 
l?tage, today the Vnited E?tatel? l?4bmitted itl? target to c4t net greenho4l?e 
gal? emil?l?ionl? to the l)nited Nationl? me or~ nvention on mate 
Change (l)N ). The l?4bmil?l?ion, referred to al? an intended Nationa 

etermjned Contfib4tion (iN ), il? a rm l?tatement of the V target, 
anno4nced in China l·al?t year, to red4ce o4r emil?l?ionl? by 26-28 bel·o 
2005 l·evel·l? by 2025, and to ma~e bel?t effortl? to red4ce by 28 

t November, Prel?ident bama and Prel?ident -l·eaderl? the rgel?t 
economiel? and rgel?t po1+4terl?- made the hil?tofic ann04ncement the 
rel?pectjve pol?t-2o2o mate ta etl? for the l)nited E?tatel? and China. r 
the firl?t tjme, China mmjtted tol·imit itl? greenho4l?e gal? emil?l?iOnl?, 

ith a mmitment to pea~ emil?l?iOnl? a 4nd 2030 and to ma~e bel?t 
effortl? to pea~ earl·y, and to increal?e itl? l?hare non-fol?l?il· energy 

nl?4mptjon to aro4nd 20 percent by 2030. Fol·l·o jng that hil?torjc 
anno4ncement, the ropean l)nion P4t ard an ambiti04l? and 
achievabl·e iN to c4t their emil?l?ionl? 40 by 2030. nd j4l?t t ee~, 

exjco anno4nced that it o4l·d pea~ itl? ove I+ net greenho4l?e gal?el? by 
2026, c~ed by l?trong 4n nditionM pol·iciel? and a ne bi terM tal?~ 
force to drjve mate pol·i harmon tion ith the l)njted E?tatel?. 

ith thel?e acuonl?, al? el+ al? l?trong iN cl? l?4bmitted by No y and 
jtze nd, 4ntriel? reprel?enting over so of gl·o I· emil?l?ionl? 

have either anno 4nced or forma reported their targetl?- day'l? action 
by the l)nited E?tatel? f4fther demonl?tratel? reM moment4m on the road to 
reaching a l?4CCel?l?f41· mate reement thil? ecember in fil? and 
l?h OWl? Prel?iden t bam a il? m mit ted to l·eading on the internatjon 
l?tage. 

The v target il+ ro4gh 4bl·e the pace carbon po1+4tion red4ctjon 
in the l)njted !?tatel? Hom 1.2 percent p year on average d4rjng the 2005-
2020 perjod to 2.3-2.8 percent per year on average bet een 2020 and 
2025. Thil? ambiti04l? target il? g 4nded in intenl?iVe anMyl?il? t-
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bl·e 4 
p the Vnited $tatef? on the patti ay to achieve deep economy

so percent or more by 2050. The dminif?t tion'f? 
f?t dy effoftf? to fed4ce emif?f?iOnf? il+ del·ivef eve rgef carbon 
p tion fed4ctjonf?, p4bl·jc ti l·tti imp vementf?, and conf?4mef ngf? 
over time and p de a firm fo4ndatjon to meet the ne v ta et. 

f?taftf? at home. in 2009, v 
greentio4f?e gaf? emif?f?iOnf? ere p ected to contin4e increaf?ing 
indefjnjtel·y. hen entefing office, Pfef?ident bama f?et an ambiti04f? goM 
to c4t emif?f?iOnf? in the range of 17 percent bel·o 2005 l·evel·f? in 2020. 

Tti 4gtio4t the firf?t term, the dminif?tfatjon too~ f?tfong actjonf? to c4t 
carbon p uon, in ding invef?ting more than $8 o bil+ion in cl·ean energy 
tectin gief? 4nder the Recovery ct, ef?tabl·if?hing hif?toric f4e1· economy 
and appl·iance energy efficiency f?tandardf?, do4bl·ing f? rand ind 
el·ectficity, and impl·ementjng ambitio energy efficiency meaf?4fef?. 

fl-y in hif? f?e nd term, Pfef?ident bama 4nctied an ambjti04f? mate 
ctjon n foc4f?ed on c4tting carbon p tion, pre ring the nation for 

cl·imate impactf?, and l·eading on the internaHonM f?tage to bfing natjonf? 
rge and f?mal+ to the tabl·e to pl·edge to act on cl·imate change. in 

addition to bol·f?tefing firf?t-term effortf? to ramp 4P rene abl·e energy and 
efficiency, the n if? c4tting carbon po1+4tion ttiro4gti ne meaf?4ref?, 
inc1·4ding: 

• ·The Environ mentM Protection ency ( ) 
propof?ed g4idel·inef? for exif?ting po er ntf? in ne 2014 that o41·d 
red4ce po er f?ector emif?f?iOnf? 30 bel·o 2005 l·evel·f? by 2030 wtiil·e 
del·ivefing $55-93 bi n in ann I· net benefitf? nom red4cing carbon 
p tio n and otti er tia rm f41· p tan tf?. 

• ·in Febr ry 2014, 

Pref?ident bam a directed epartment of nf?portation 
to if?f?4e the next phaf?e of f4e1· efficiency and greentio4f?e gaf? 
f?tandardf? for m edi 4 m- and ti -d4tY vetiicl·ef? by arch 2016. 

Ttief?e il+ b4il·d on the firf?t-ever f?tan rdf? for medi4m- and heavy-
https://www.whitehouse.gov/the-press-office/2015/03/31/fact-sheet-us-reports-its-2025-emissions-target-unfccc 3/4 
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• ·The e rtment of Energy f;)et a g I· of 

Ill 

red4cing rbon p tion by 3 bil+ion metric tonf;) c4m4 tjvel·y by 
2o3o th ro4gh energy nf;)ervauon f;ltandardf;) if;'f;l4ed d4Fing thif;' 

dminif;lt tjon. The epartment Energy haf;) finc3l-ized m4l·tjpl·e 
meaf;)4ref;) addref;)f;)ing b4il·dingf;) f;)ector emif;lf;liOnf;) inc1·4ding energy 
conf;)ervauon f;ltandardf;) r 29 categofief;) of appl·iancef;) and 
eq4ipment af;) af;) a b4il·ding de determination r com meFciM 
b4il·ding Thef;)e meaf;)4Fef;) il+ <31-f;)o c4t conf;)4meff;)' ann4M tricity 
bil+f;) by bil+ionf;) of doH·arf;). 

and 
other agencjef;) are ta ng actjonf;) to c4t methane emif;)f;' nf;) Hom 
l·andfil+f;', coM mining, agfic4l·t4re, and oil· and gaf;) f;'Yf;ltemf;) thro4gh 

t-effectjve v0i-4ntary actjonf;) and m mon-f;)enf;)e Feg4l·atjonf;) and 
f;ltandardf;). t the f;)ame time, the $tate epartment if;' or ng to 
f;ll·af;)h g bc3i- emif;lf;liOnf;) of potent ind4f;'tfic31- greenh04f;)e gaf;)ef;), caH·ed 
nFCf;), thro4gh an amendment to the ontreM t if;' c4tting 
domef;)tic emif;lf;liOnf;) th 4gh itf;' $ignificant Ne l·ternativef;) 

cy ( ) program; and, the pfivate f;)ect h f;ltepped 4P ith 
com mjtmentf;) to c4t g b 
metric tonf;) thro4gh 2025. 
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To: Sasser, Erika[Sasser.Erika@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Stewart, 
Lori[Stewart. Lori@epa.gov]; Garbow, Avi[Garbow .Avi@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Silverman, 
Steven[silverman.steven@epa.gov]; Orlin, David[Orlin.David@epa.gov] 
From: McCabe, Janet 
Sent: Wed 12/23/2015 5:13:00 PM 
Subject: ozone challenge 

I just got a call from David Baron, letting me know that they are filing a challenge to the ozone 
rule today on behalf of Sierra Club, Appalachian Mountain Club, NPCA, We Act and Physicians 
for Social Responsibility. Their groups do not include ALA, and I don't know what decision 
they have made about suing (though Paul or Janice typically calls me to let me know if they are 
taking a significant step). 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Hi Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori[Stewart. Lori@epa .gov] 
McCoy, Britney 
Tue 12/22/2015 10:31 :18 PM 
For Your Review 

Below are a few documents for your review. 

2016 HFC Strategy Document 

CEIP Comments 

O&G Comments 

Thanks, 

Britney 
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Britney J. McCoy, Ph.D. 
Special Assistant 
Office of Air and Radiation 
Environmental Protection Agency 
202-343-9218 (office) 

L.~~-~~~-~-~--~--~~-i~~~yJ ( c e 11) 
Email: mccoy .britney@llcpa.gg_y 

ED_000738_00002230-00002 



Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

December4, 2015 

VIA ELECTRONIC MAIL 

Re: Comments for Three Regulatory Proposals issued September 18, 2015: 

1) Oil and Natural Gas Sector: Emission Standards for New and Modified 
Sources (80 Fed. Reg. 56,593) 

2) Release of Draft Control Technique Guidelines for the Oil and Natural 
Gas Industry (80 Fed. Reg. 56,577) 

3) Source Determination for Certain Emission Units in the Oil and Natural 
Gas Sector (80 Fed. Reg. 56,579) 

Dear Administrator McCarthy: 

These comments are filed on behalf of the Independent Petroleum Association of 
America (IPAA) and the American Exploration and Production Council (AXPC) (collectively, 
IPAA/ AXPC).1 

IP AA represents the thousands of independent oil and natural gas explorers and 
producers, as well as the service and supply industries that support their efforts, that will most 
directly be impacted by the U.S. Environmental Protection Agency (EPA) policy decisions to 
regulate methane directly from the oil and natural gas sector. Independent producers develop 
about 95 percent of American oil and gas wells, produce 54 percent of American oil, and 
produce 85 percent of American natural gas. Historically, independent producers have invested 
over 150 percent of their cash flow back into domestic oil and natural gas development to find 
and produce more American energy. IPAA is dedicated to ensuring a strong, viable domestic oil 
and natural gas industry, recognizing that an adequate and secure supply of energy is essential to 
the national economy. 

AXPC is a national trade association representing 30 of America's largest and most 
active independent oil and natural gas exploration and production companies. AXPC members 
are "independent" in that their operations are limited to exploration for and production of oil and 
natural gas. Moreover, our members operate autonomously, unlike their fully integrated 
counterparts, which operate in additional segments of the energy business, such as downstream 
refining and marketing. AXPC members are leaders in developing and applying innovative and 

1 For ease of reference, these comments include an Acronym Index, attached hereto as "Attachment A." 
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advanced technologies necessary to explore for and produce oil and natural gas, both offshore 
and onshore, from unconventional sources. 

Additionally, they are joined by the American Association of Professional Landmen 
(AAPL), the Association of Energy Service Companies (AESC), the International Association of 
Drilling Contractors (IADC), the International Association of Geophysical Contractors (IAGC), 
the National Stripper Well Association (NSWA), the Petroleum Equipment & Services 
Association (PESA), the US Oil & Gas Association (USOGA), and the following organizations: 

Arkansas Independent Producers and Royalty Owners Association 
California Independent Petroleum Association 
Coalbed Methane Association of Alabama 
Colorado Oil & Gas Association 
East Texas Producers & Royalty Owners Association 
Eastern Kansas Oil & Gas Association 
Florida Independent Petroleum Association 
Idaho Petroleum Council 
Illinois Oil & Gas Association 
Independent Oil & Gas Association of New York 
Independent Oil & Gas Association of West Virginia 
Independent Oil Producers' Agency 
Independent Oil Producers Association Tri-State 
Independent Petroleum Association of New Mexico 
Indiana Oil & Gas Association 
Kansas Independent Oil & Gas Association 
Kentucky Oil & Gas Association 
Louisiana Oil & Gas Association 
Michigan Oil & Gas Association 
Mississippi Independent Producers & Royalty Association 
Montana Petroleum Association 
National Association of Royalty Owners 
Nebraska Independent Oil & Gas Association 
New Mexico Oil & Gas Association 
New York State Oil Producers Association 
North Dakota Petroleum Council 
Northern Montana Oil and Gas Association 
Ohio Oil & Gas Association 
Oklahoma Independent Petroleum Association 
Panhandle Producers & Royalty Owners Association 
Pennsylvania Independent Oil & Gas Association 
Permian Basin Petroleum Association 
Petroleum Association of Wyoming 
Southeastern Ohio Oil & Gas Association 
Tennessee Oil & Gas Association 
Texas Alliance of Energy Producers 
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Texas Oil and Gas Association 
Texas Independent Producers and Royalty Owners Association 
Utah Petroleum Association 
Virginia Oil and Gas Association 
West Slope Colorado Oil & Gas Association 
West Virginia Oil and Natural Gas Association 

Collectively, these groups represent the thousands of independent oil and natural gas explorers 
and producers, as well as the service and supply industries that support their efforts, that will be 
most significantly affected by the actions resulting from these regulatory proposals. In addition 
to the specific comments made herein, we support those comments submitted separately by the 
participants in these comments. IP AA/ AXPC also endorses and supports the comments of the 
Western Energy Alliance (WEA) and the American Petroleum Institute (API) submitted on the 
proposed rules referenced above. 

As an initial matter, these comments are designed to address the three aforementioned 
proposed regulatory actions simultaneously and will be submitted to all three dockets as all three 
proposals target the oil and natural gas industry, and certain responses and arguments from 
IPAA/AXPC are applicable to all of the proposals. Additionally, comments on all three 
proposals were initially due November 17, 2015. IP AA requested an extension of the 60-day 
comment period on October 2, 2015, due to the complexity and breadth of the proposed 
regulations and that certain key supporting documents were not available in the docket for public 
review when the EPA published the proposals in the Federal Register on September 18, 2015. In 
late October/early November various informed parties who had requested additional time to 
comment learned that they would have until December 4, 2015. On November 13, 2015, the 
extension was published in the Federal Register. 

EXECUTIVE SUMMARY 

These comments raise a number of key issues associated with EPA's proposals for Clean 
Air Act (CAA or Act) New Source Performance Standards (NSPS), Control Technique 
Guidelines (CTG) and Source Determination for oil and natural gas production facilities. 

EPA justifies its proposals in the context of the Administration's Climate Action Plan 
with a specific target of reducing methane emissions from the oil and natural gas sectors by 
40-45 percent during the time period from 2012 through 2025. However, as these comments 
demonstrate, EPA's proposals are unnecessary, unjustified, poorly developed and 
counterproductive. 

First, the Administration proclaims its intent to reduce methane emissions by 40-45 
percent from the oil and natural gas sectors. At the same time, it takes credit for its 2012 volatile 
organic chemical/methane emissions regulations in these sectors that exceed its own target. 
Moreover, it fails to recognize that much of the reduction it seeks has occurred since 2012 from 
voluntary industry actions. The oil and natural gas production sector is 1.07 percent of the 
national Greenhouse Gas Inventory and its methane emissions will continue to drop because of 
industry emissions management. Consequently, any justification for additional regulation must 
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be thoroughly weighed based on cost effectiveness and economic consequences. EPA's 
proposals fail these tests. 

Second, within the NSPS proposal, the most egregious element is the proposed fugitive 
emissions regulations that are based on purely speculative emissions reductions but, as designed, 
are excessively and unnecessarily burdensome. Oil and natural gas production fugitive 
emissions management is an emerging arena with companies and state regulatory programs still 
learning how best to efficiently and effectively control them. Several states are currently 
implementing programs; none of which parallel EPA's proposals. Experience with those state 
efforts demonstrates that emissions patterns result from a few high emissions sources that can be 
managed quickly with sustained reductions. EPA's proposal to lock in an unworkable program 
for at least 5 years is arbitrary and inappropriate. EPA should await the analysis of state 
programs to determine whether an NSPS is logical or necessary. 

Third, EPA also proposed a volatile organic compound (VOC) CTG for Ozone 
nonattainment areas. This proposal fails to comply with the Agency's fundamental 
responsibility of developing Reasonably Available Control Technology (RACT). Instead, EPA 
largely transposes the same requirements in the 2012 NSPS and those proposed in this regulatory 
action from new sources to existing ones. In doing so, EPA fails to determine whether these new 
facility requirements are economically appropriate as CTG for existing sources on a national 
basis. 

Fourth, by linking its CTG proposal to its Climate Action Plan, EPA fails to address the 
need for the CTG with regard to Ozone nonattainment. Yet, the threshold question for these 
regulations is whether they are necessary and appropriate for attainment of the Ozone National 
Ambient Air Quality Standards (NAAQS). If fact, based on EPA's analysis of the regulatory 
framework to attain the recently revised Ozone NAAQS, EPA demonstrates the CTG are wholly 
unnecessary. Prior to proposing these CTG, EPA concluded that all but a few areas of the 
country will meet the new Ozone NAAQS by 2025 using national, federal regulatory 
requirements. Consequently, for these areas, the proposed CTG are excessive regulations. For 
the remaining enduring Ozone nonattainment areas, if there are oil and natural gas production 
operations that need to be addressed, they can be managed through local determinations of 
Reasonably Available Control Measures (RACM) and do not require CTG. 

Fifth, because these CTG are unnecessary, their likely impact will be the inappropriate 
restriction of economic growth in Ozone nonattainment areas. Given that EPA has concluded 
that Ozone NAAQS attainment will be achieved without these CTG, these CTG will remove 
emissions that could be used as CAA required new source offsets. Therefore, they would 
unnecessarily impede economic growth that would otherwise occur. 

Sixth, in its proposal to address Source Determination for oil and natural gas production 
facilities, EPA should recognize that new facilities should be based on a narrow definition that 
hones closely to the approach EPA has used under theN ational Emissions Standards for 
Hazardous Air Pollutants (NESHAP) program. Where there are issues regarding scope, the 
source determination should be based on the sites being contiguous in addition to sharing the 
same Standard Industrial Classification (SIC) Code and being under common controL 
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These comments will expand on the issues raised above and other more specific ones. 
Ultimately, however, IPAA/ AXPC argues that EPA's NSPS and CTG proposals must be 
withdrawn, reconsidered and revised to be consistent with the Administration's own Climate 
Action Plan objectives and its assessment of the capability of the nation to meet the revised 
Ozone NAAQS. To do otherwise would arbitrarily impose excessive regulation on the oil and 
natural gas setoff for no purpose other than to expand the already burdensome federal regulatory 
program. 

I. EPA's Additional New Source Performance Standards for the Exploration and 
Production Segment and Control Technique Guidelines for Existing Sources are 
Unnecessary and Misplaced. 

EPA's proposed NSPS targeting methane emissions from the exploration and production 
segment of the oil and natural gas sector are unnecessary, unwarranted, and wasteful- not only 
to those subject to the regulations but to the state and federal regulators who must implement the 
rules if EPA does not change its course. Similarly, proposing essentially the same set of controls 
on existing sources in nonattainment areas (and ozone transport regions) using the proposed 
CTG with no additional economic justification/cost-benefit analysis is one more indication that 
EPA is rushing to judgment with its latest salvo of regulations. In April 2014, EPA 
acknowledged the lack of knowledge to regulate a variety of sources and implemented a White 
Paper process that sought additional technical information on a variety of sources? Industry 
raised numerous concerns regarding EPA's lack of data regarding emissions from these sources 
and the cost/effectiveness of controls from these sources. Nonetheless, EPA proceeded headlong 
to promulgate its methane NSPS- relying heavily on the Regulatory Impact Analysis (RIA) 
from the VOC NSPS promulgated in 2012. The methane regulations need to "stand on their 
own" and be justified on their own, not simply as an "add-on" to the VOC NSPS. 

These regulations will have a serious negative economic impact on American oil and 
natural gas production while providing marginal environmental benefit beyond the regulations 
EPA promulgated in 2012 to regulate VOCs from essentially the same set of production and 
exploration emission sources.3 To understand the full impact, it is essential to put the entire issue 
in perspective. 

2 U.S. Environmental Protection Agency, Section on Oil and Natural Gas Air Pollution Standards, Methane, 
available at ~~~~~~~~~~~~~~~!1.9!~~-

3 Oil and Natural Gas Sector: New Source Performance Standards and National Emission Standards for Hazardous 
Air Pollutants Reviews, 77 Fed. Reg. 49,490 (Aug. 16, 2012). 
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From 2008 through 2013, U.S. shale gas production grew 400 percent,4 while methane 
emissions have declined 13.3 percent. According to 2013 EPA Greenhouse Gas (GHG) 
Reporting data, methane emissions from 
oil and natural gas exploration and 
production are 1. 07 percent of total U.S. 
GHG emissions. Further reductions will 
occur because of "green" or "reduced 
emission completions" that are being 
phased-in through the 2012 regulations.5 

According to EPA's latest GHG 
Reporting Program: "[In 2013] reported 
methane emissions from petroleum and 
natural gas systems sector have decreased 
by 12 percent since 2011, with the largest 

US GHG Emissions 

reductions coming from hydraulically fractured natural gas wells, which have decreased by 73 
percent during that period. EPA expects to see further emission reductions as the agency's 2012 
standards for the oil and gas industry become fully implemented."6 These reductions are 
remarkable, given that a major component of the 2012 standards, the reduced emission 
completion requirements, only became effective January 1, 2015. 

In January 2015, the Administration announced its intent to initiate rulemaking to further 
reduce methane emissions from oil and natural gas systems, including the production sector.7 

Specifically, it announced a target of a 40-45 percent reduction in 2012 emissions by 2025. For 
the production and exploration segment of the oil and natural gas sector, additional regulations 
are unnecessary. As the Administration observed in its announcement: 

In 20 12, the Environmental Protection Agency (EPA) laid a foundation for further 
action when it issued standards for volatile organic compounds (VOC) from the 
oil and natural gas industry. These standards, when fully implemented, are 
expected to reduce 190,000 to 290,000 tons ofVOC and decrease methane 

4 U.S. Energy Information Administration, available at 

5 In 2012, EPA finalized a Clean Air Act (CAA or Act)Section 111(b) NSPStargeting VOCs emissions from 
hydraulicallyfractured natural gas wells. This rulemaking also reduces methaneemissions as co-benefit. Methane 
and VOCs are emitted from oil and natural gas production facilities at thesametime from the same equipment. 
Consequently,reducing one also reducesthe other. The effects of the 2012 NSPS are still unfolding. 

6 Requirements for reduced emission completions on natural gas wells were promulgated in August 2012 but did not 
become effective until January 1, 2015. Oil and Natural Gas Sector: Reconsideration of Additional Provisions of 
New Source Performance Standards, 79 Fed. Reg. 79,018 (Dec. 31, 2014) (codified at 40 C.F.R. pt. 60). 
7 Press Release, The White House, Fact Sheet: Administration Takes Steps Forward on Climate Action Plan by 
Announcing Actions to Cut Methane Emissions (Jan. 14, 2015), available at~=~~~~===~~-=="'-
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emissions in an amount equivalent to 33 million tons of carbon pollution per 
8 year. 

Over 99 percent of the EPA projected reductions occur from the exploration and production 
sector. In 2013, exploration and production emissions of methane were 71 million tons of C02 

equivalent. Consequently, by EPA's own numbers, the 2012 NSPS regulations will reduce 
emissions by 46 percent. This reduction exceeds the emissions target percentage of the 
production sector of the oil and natural gas industry. 

EPA attempts to argue that its regulations are needed because methane emissions "are 
projected to increase by about 25 percent over the next decade if additional steps are not taken to 
reduce emissions from this rapidly growing industry."9 Yet, this statement is wholly inconsistent 
with the experience over the past several years in the exploration and production sector of the 
industry. This segment has demonstrated that growth in production not only provides more 
clean-burning, GHG-reducing product, it has been done while reducing methane emissions as the 
following graphic shows: 

Sf d. 

9 U.S. Environmental Protection Agency, Fact Sheet: EPA's Strategy for Reducing Methane and Ozone-Forming 
Pollution from the Oil and Natural Gas Industry (Jan. 14, 2015), available at !illJ[lli;!i:Y:!:.~~:lillQQI~ZQYW~~~ 
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Significantly, these reductions in methane emissions have occurred prior to full implementation 
of the 2012 NSPS. 

Moreover, because of the nature of oil and natural gas production, the application of 
controls on new sources will achieve the Administration's objectives without the need to create 
extensive existing source regulations. Oil and natural gas production operations differ from 
other types of manufacturing. After the period of initial production, wells begin to decline
generally referred to as the "production decline curve." And as the production of the well 
declines, its ability to emit VOCs and methane into the atmosphere also declines. Emissions 
from these older wells will be a smaller portion of the 1.07 percent of emissions, yet EPA's 
decision to regulate methane directly under Section 111(b) of the CAA and proposed CTG 
subjects tens of thousands of existing wells to regulation. IPAA/ AXPC questions the cost
effectiveness of the proposed requirements to existing sources. The regulatory burden on state 
and federal regulators of exposing hundreds of thousands of existing sources is completely 
overlooked in EPA's proposaL 

The declining nature of oil and natural gas wells also differentiates the exploration and 
production segment of the oil and natural gas sector from other segments further downstream 
where emissions remain fairly constant overtime. Ultimately, the production from the "new" 
wells declines to the point where they become "marginal" wells. These are defined as wells that 
produce 15 barrels/day of oil or less and 90 mscf/d or less of natural gas. Currently, there are 
over 1.1 million oil and natural gas wells in the United States; approximately 760,000 are 
marginal wells. However, these small individual wells account for about 20 percent of U.S. oil 
production and 13 percent of its natural gas production. Consequently, unlike manufacturing 
facilities where new facilities do not replace existing ones, in the oil and natural gas production 
industry, the implementation of technology on new wells will rapidly result in its application 
across the breadth of the industry as new wells become the predominant source of emissions for 
the industry. This can be understood by looking at past experience as shown in the graphs 
below: 
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Natural Gas Wells 

Natural Gas Wells Drilled in 12-Year Period Natural Gas Producing Wells 2002-2013 
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SOURCE: UNITED STATES PETROLEUM STATISTICS, 
INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA 

As this graphic demonstrates, after 12 years wells subject to the new source regulatory 
requirements will dominate the production of natural gas, and the remaining wells will be 
marginal wells with minimal incremental emissions beyond the emissions from sources already 
subject to regulation. The cost associated with reducing those incremental emissions will be 
greater than the cost of implementing controls on new or modified sources and will likely make 
many of the marginal wells uneconomic, causing them to be shut in/abandoned. The opportunity 
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cost or value of that last production is not offset by the minimal emissions reductions achieved 
by regulating existing sources. 

A similar pattern exists for oil wells as shown below: 

Oil Wells 

While this analysis is based on past experience, if it were expanded to a 20-year period, it would 
show a similar trend and demonstrate that the use of new source regulations are more than 
adequate to address the Administration's interest in reducing methane emissions from the oil and 
natural gas sector, in general, and the exploration and production segment, in particular. EPA 
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has failed to adequately account for and justify subjecting existing exploration and production 
sources to regulation under Section Ill of the CAA or through the CTG. 

As Energy In Depth (a research, education, and public outreach campaign supported by 
IP AA) recently reported, EPA's assumptions regarding methane emissions from the oil and 
natural gas industry are not supported by EPA's own data. 

More specifically, Energy In Depth found: 

• EPA projects methane emissions from the oil and natural gas sector will increase over the 
next decade, but methane emissions from that sector have declined by more than 22 
million metric tons since 2005. 

• Over the past decade, the United States added more than 86,000 new wells, during which 
methane emissions from petroleum and natural gas systems fell by 11 percent. 

• EPA's flawed assumptions on methane emissions raise questions about the agency's cost
benefit calculation, and EPA could be underestimating engineering costs by more than 
$10 million. 
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• The EPA could also be overstating the climate benefits of the rule, since methane 
emissions may be significantly lower than EPA's projections.10 

As discussed below, EPA's economic justification for it proposed regulations is problematic. 
But even the past does not support EPA's fundamental assumption that more drilling means 
more em1ss1ons: 

EPA has projected that an increase in oil and natural gas activity will result in a 25 percent 
increase in methane emissions. But since 2005, methane emissions from US. oil and natural gas 
systems have fallen by a greater percentage than the number of new wells drilled 

IPAA/ AXPC has repeatedly told EPA that additional regulation is not needed. Market forces 
drive the industry to minimize emissions. Unlike certain "products" in other industries with 
"emissions" that are a by-product or negative externality associated with the production, the 
"emission" of concern to EPA is the very product this industry brings to the market. 

10 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at~~~~~===~=~='-!!.!~~'-'-"~=-"=~=""-'~~~~~~~"'-· 
IP AA/ AXPC incorporate by reference the entire Energy In Depth article as part of its comments. 

ED _000738_00002248-000 12 



Gina McCarthy 
December 4, 2015 
Page 13 

II. The Industry's Recent Past is Not Its Prologue- Therefore EPA's Proposed 
Regulations are Not Justified 

EPA justifies its proposed regulations in large part on the last 10 years of growth in the 
American oil and natural gas industry- perhaps the most dynamic and rapid growth period in the 
history of the industry: 

The EPA has projected affected facilities using a combination of historical data 
from the U.S. GHG Inventory, and projected activity levels, taken from the 
Energy Information Administration (EIA' s) Annual Energy Outlook ( AEO ). The 
EPA derived typical counts for new compressors, pneumatic controllers, and 
pneumatic pumps by averaging the year-to-year increases over the past ten years 
in the Inventory. New and modified hydraulically fractured oil well completions 
and well sites are based on projections and growth rates consistent with the 
drilling activity in the 2014 Annual Energy Outlook."11 

As much as the oil and natural gas sector would like to see that growth rate continue to 2025, it 
simply will not happen, and the past few years illustrate the cyclical nature of the industry. The 
price of oil and natural gas has plummeted unlike EPA's hypothetical projections. Operators 
react quickly to market forces and in many shale plays very few wells are being drilled. For 
many small, independent operators in various plays, they have not drilled a well in 3 or more 
years - yet EPA is justifying the cost of the proposed regulations on the most rapid expansion in 
the history of the industry. The following charts from a recent article by Energy In Depth, 12 

based on EIA data, clearly illustrate the impact of market forces: 

11 Regulatory Impact Analysis of the Proposed Emission Standards for New and Modified Sources in the Oil and 
Natural Gas Sector, EPA-452/R-15-002 (Aug. 2015) at 3-9. 
12 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at !!I!J~£ill~~~I!!.:!!ffi2ill'UQI!i!.E£illtm!llilillli'~Wllli!~:l.!f~~:!!!l~ll§:~ill!!lllli~':L-
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EPA's cost-effectiveness analysis of the proposed regulations "applies the monetary 
value of the saved natural gas as an offset to the" cost of the proposed controls.13 EPA then 
valued 1,000 standard cubic feet (Mcf) of natural gas at $4.00 for the RIA/cost-effectiveness 
analysis. The $4/Mcf assumption was based on EIA' s 2014 Annual Energy Outlook forecasted 

13 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 
56,617(Sept. 18, 20 15) (to be codified at 40 C.F .R. pt. 60). 
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wellhead prices for the lower 48 states in 2020 ($4.46) and in 2025 ($5.06). EPA considered the 
$4/Mcf to be "conservative"14

- presumably because of the predicted value of natural gas in 
2020 and 2025. There are numerous problems with EPA assumptions. First, the New York 
Mercantile Exchange (NYMEX) settlement price for natural gas in October 2015 was $2.56-
36% lower than EPA's assumed value. EPA has repeatedly indicated that it will finalize the 
proposed methane NSPS by the summer of 2016, and no financial institution is predicting a 
dramatic increase in natural gas prices between now and then. For those subject to regulations 
that come into effect within the next year, EPA's "conservative" estimate of $4/Mcfbased on 
government estimates of what natural gas will cost in 2020 and 2025 is meaningless. 
IP AA/ AXPC appreciates that the "benefit" or value of the natural gas saved by the proposed 
regulations occurs over the life of the well; however, the emissions from any well are heavily 
"front-loaded"- with the greatest production, and thus potential emissions, occurring the first 
few years of the well's life- long before 2020 or 2025. Smaller independents, many 
conventional well operators, and operators of wells that are marginally economical will not be 
able to weather the storm until natural gas reaches EPA's conservative value of $4/Mcf. Wells 
will not be drilled or will be shut in prematurely, and other companies will simply go out of 
business because ofEPA's erroneous assumption on the price of natural gas. EPA's cost
effectiveness analysis for all proposed controls should be based on a price of natural gas that: a) 
more accurately reflects the price of natural gas when controls will need to be implemented, and 
b) accounts for the "front loading" of emissions when the price of natural gas is much lower than 
the $4/Mcf assumed by EPA. 

EPA's assumption of $4/Mcf natural gas also fails to acknowledge or account for 
significant regional differences in the price of natural gas. A review of the wellhead price of 
natural gas in Pennsylvania provides but one of the many dramatic price variations. 

Average 

14 Id. 
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The chart above tracks the P A Price versus NYMEX average prices for the past 4 years and is 
current through October 2015. The "PA Price" is based on a weighted average of the Dominion 
South, Leidy, and Tennessee Zone 4 prices reported by Platt's Inside FERC. The separation of 
prices in Pennsylvania from the national index price is driven in large part by the lack of 
takeaway pipeline capacity and sheer volume of natural gas. The regional variation in price is 
not accounted for in EPA's cost-effectiveness analysis. Consequently EPA's inflated valuation 
of the price of natural gas will disproportionally impact certain regions of the country where 
local or regional factors result in prices that are significantly lower than the national average. 
EPA's cost-effectiveness analysis must take such significant regional price fluctuations into 
consideration when evaluating control options. 

EPA is proposing regulations so fast that even it cannot keep up with the changing 
assumptions. Part of EPA's assumption of$4/Mcfnatural gas was based on EPA's proposed 
Clean Power Plan.15 However, EPA's final Clean Power Plan changed its "assumptions," and 
EPA now "believes" renewables will play a greater role in the country's future energy mix and 
natural gas prices may not reach $4/Mcf until after 2030- well beyond the EPA's analysis for 
the proposed methane NSPS which ends in 2025. As Energy In Depth points out, the changing 
assumptions have a dramatic impact on the industry: 

According to EPA data compiled by the American Wind Energy Association 
(A WEA), a heavier reliance on renewables could result in=='-'=-<=~=-=.~= 
==-=:_:;:;;:~::::=_;;_::;;::_.c:_=-=.=;:_;_;;c~=than what would be expected under EPA's base case 
projection [for the Clean Power Plan]. EPA also acknowledges in its RIA that a 
$1/Mcf change in price of natural gas translates to as much as a $19 million 
difference in its cost estimate. In other words, if natural gas prices averaged 
$3/Mcf instead of $4/Mcf, EPA could be overestimating revenue by roughly 24 
percent. Based on the current 2012-2015 average natural gas spot price of 
$3.44/Mcf, EPA would be overestimating revenue by about $10.6 million. Under 
the "high renewables" scenario in the Clean Power Plan, which would depress 
natural gas prices even further, EPA's overestimate would be even higher. 

The additional costs could be devastating for an industry already suffering from a 
market downturn in commodity prices. An analysis by Oppenheimer & Co., for 
example, already found that =:__;;_=-::.==~-=--==-==-:::=~=~===-=-="-== 
across the United States.16 

In addition to failing to account for the changed assumptions for the price of oil and natural gas 
as a result of the Clean Power Plan, EPA has made no effort to account for the impact associated 
with proposed Ozone NAAQS. For EPA to evaluate the proposed impact of the proposed 
methane NSPS in a vacuum, ignoring its own significant regulatory initiatives that will have 
serious impacts on the price of oil and natural gas, as well as the number of entities that will be 

15 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at !1IIJLL!.'W.S:J.IDlllQSillJ:!1Q!:&!lill!Qlli~llil::;ffis:Jllilll£!:££Jllili!illl~ill:Y'~~~~~ill!!!JlliQ!lliL.. 

16 Id. 
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subject to controls, is arbitrary and capricious. Every mutual fund and investment opportunity 
contains the standard disclaimer along the lines of- "past performance cannot guarantee future 
results." The oil and natural gas industry is no different- even without EPA impacting market 
forces with multiple regulatory disruptions. 

III. Now is Not the Time to Introduce a New Model to Justify EPA's Proposed Rules. 

The benefits of the proposed rule are estimated using the social cost of methane (SC
CH4), which has been derived from the approach the United States Government (USG) uses for 
estimating the social cost of carbon (SCC). However, unlike the USG's SCC which has 
undergone formal public comment and review, EPA's selected value for SC-CH4 in this 
proposed rulemaking is arbitrarily taken from one scientific report17 that attempts to find an 
equivalent SC-C~ from the SCC, and for which EPA only requested a "peer review" not formal 
public review and comment. The "peer review" was only concluded in 2014 and discussed as 
the basis for EPA's cost-effectiveness analysis for the first time in the RIA. 18 The model has not 
been evaluated by Office of Management and Budget. Providing industry a mere 60 days (plus 
17) to evaluate and comment on what amounts to "new math" is inadequate. Also, the selected 
value of SC-CH4 used for the Benefit-Cost Analysis in the RIA is based on an arbitrarily selected 
discount rate of 3 percent, which also was not proposed for public review and comment before 
being used to justify this proposed rulemaking.19 Even though now EPA belatedly "seeks 
comments on the use of these directly modeled estimates, from the peer reviewed literature, for 
the social cost of non-C02 GHGs ... ,"20 such a request, after EPA has already used its arbitrary 
value for SC-CH4 to justify methane emissions controls on numerous methane emissions 
sources, is arbitrary and capricious. The only proper and legal way for EPA to apply a SC-CH4 
value to methane emissions reductions for proposed rulemakings is to publish a proposal for a 
SC-CH4 value (based on scientific evidence and its arguments for a certain discount rate), take 
public comments on that proposed value, and finalize the value for future rulemakings. 
Otherwise, EPA can arbitrarily use one value of SC-CH4 to justify controls on methane 
emissions from one industrial sector source and then tum-around later and use some other 
arbitrary value for another industrial sector source, all presumably justified by taking comment 
on the arbitrary value already used to justify the proposed regulations. 

17 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,655 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
18 Regulatory Impact Analysis of the Proposed Emission Standards for New and Modified Sources in the Oil and 
Natural Gas Sector, EPA-452/R-15-002 (Aug. 2015). 

19 Exacerbating the arbitrary nature of the 3% discount rate for benefits, EPA inconsistently and inappropriately 
selected a 7% discount rate for the cost to industry. EPA's unjustified use of different discount rates arbitrarily and 
capriciously overstates the benefits compared to the costs. 
20 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,656 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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IV. Overarching Comments Particular to the Proposed NSPS for Methane, Subpart 
OOOOa. 

In Sections V and VI of the preamble to the proposed NSPS, EPA dedicates considerable 
verbiage attempting to justify the need and its legal authority to regulate methane from sources in 
the oil and natural gas sector. IP AA/ AXPC disagrees with both the need and EPA's authority to 
regulate methane for the reasons set forth below. 

EPA's interest in regulating methane is clearly a political decision rather than an 
environmentally driven decision. Its genesis can be easily seen in the strident demands from 
anti-fossil energy groups with agendas not to manage industrial emissions but to prevent the 
development of oil and natural gas. Groups like the Sierra Club have policies that are clear: 

There are no "clean" fossil fuels. The Sierra Club is committed to eliminating the 
use of fossil fuels, including coal, natural gas and oil, as soon as possible ... 
Methane released via extraction and transport is 86 times more potent as 
a greenhouse gas than C02 over a 20-year time frame. The climate-disruption 
impacts from methane and carbon dioxide emitted by extraction, transport and 
burning clearly point to the urgent need of keeping fossil fuels in the ground.21 

This group, along with others, made their demands known to the EPA in multiple meetings and 
letters, including a December 2013 letter stating the following: 

We commend EPA for updating its VOCs performance standards for this industry 
in 2012, but the job is far from finished. While some reductions in methane 
emissions will be achieved as a co-benefit of these 2012 rules, many emission 
sources are not adequately addressed, such as the vast network of equipment that 
was installed before those rules went into effect. EPA needs to take immediate 
steps to produce regulations to directly reduce methane pollution from new and 
existing equipment from this industry ?2 

Once demanded, the issue of direct methane regulation became the pivot point for development 
of the current regulatory proposals. As discussed below, the drive for direct methane regulations 
for the oil and natural gas sector is driven by atmospherics and philosophy, not science or 
increased environmental benefit. 

21 Sierra Club to Big Oil: There are no 'clean' fossil fitels. Sierra Club (Apr. 21, 20 15) available at 

22 Earthworks, et al. Interior Secretary Jewell, EPA Administrator McCarty to Curb Methane Emissions from Oil 
and Gas Industry, Earthworks (Dec. 5, 2013) available at 
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In reality, EPA was forced to propose regulations to satisfy a political agenda that is 
governed more by what "we [EPA] believe that the industry can bear ... and survive."23 EPA's 
decision to promulgate methane standards from the exploration and production segment of the 
oil and natural gas sector is arbitrary and capricious. EPA states that it "believe[ s] it is important 
to regulate methane from the oil and gas sources already regulated for VOC emissions to provide 
more consistency across the category .... "24 Yet in the very same sentence EPA admits "that 
the best system of emission reductions (BSER) for methane for all these sources is the same as 
the BSER for VOC."25 EPA continues that the BSER for the previously unregulated sources is 
the same for VOCs and methane. Simply put, the controls on the targeted emissions sources to 
reduce VOCs are the same as the controls to reduce methane- no more, no less. The "gain"
according to EPA - of adding yet another Subpart of regulations to the already extensive 40 
C.F.R Part 60 is "consistency." What EPA chooses to ignore in its preamble discussion is the 
inevitable "loss" or cost to the industry associated with the regulation of existing sources under 
Section Ill (d). 

EPA is silent as to its "beliefs" on whether the industry can "survive" the cost and burden 
of regulation of existing sources under Section Ill (d). This silence is notable and troubling. 
Clearly, since EPA demonstrates that the technologies used to regulate methane emissions are 
identical to those for VOC emissions, EPA's choice to expand its regulations to directly regulate 
methane can only be interpreted as opening a potential pathway to Section Ill( d) regulations as 
the anti-fossil energy organizations demanded. And, while EPA fails to even mention Section 
Ill( d), it must certainly know- based on the demand that existing methane sources must be 
regulated- that it will face efforts to force such regulation. EPA will surely respond that it will 
conduct the necessary cost-benefit analysis when it is "forced" to promulgate existing source 
standards under Section Ill( d). Without debating the legalities as to EPA's duties under Section 
Ill( d), this Administration has demonstrated time and time again its propensity to feign 
resistance to non-governmental organizations' (NGO) "demands" and enter into consent decrees 
with unreasonable short time periods to promulgate regulations. The irony is that EPA's 
rationale assumes that the underlying Section lll(b) regulations were necessary in the first 
place. What has the environment gained (above the benefits gained from VOCs) from regulating 
methane emissions from exploration and production directly? Nothing. EPA has admitted it. 
The controls are the same- equally efficient at controlling VOCs and methane. The cost? EPA 
relies heavily on its original cost-effectiveness analysis for the Subpart 0000 VOC regulations 
finalized in 2012 and engages in additional analysis discussed in Section VIII of the preamble, 
concluding that the proposed controls "for methane" are also cost-effective. But nowhere does 
EPA take into account the cost to the industry associated with the regulations that will likely be 
forced upon existing sources in this source category. Despite all of the complicated calculations 
and analyses, the simple fact remains that the controls for VOCs and methane from the targeted 
sources are the same. There is no demonstrated "need" or unique benefit associated with an 
additional set of standards specifically for methane. The true cost of the proposed methane 

23 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60) 
24 Id. at 56,595. 

2s Id. 
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regulations is incomplete and unknown without considering the cost associated with regulating 
existing sources under Section Ill (d). 

"Consistency across the category" is an insufficient justification. Historically, EPA has 
tailored new source performance standards to subcategories or segments within a larger, 
overarching category. One needs to look no farther than Subpart D and its progeny for Steam 
Generating Units or Subpart E for Municipal Waste Combustors. EPA has shown it can be very 
creative in tailoring requirements to subcategories or segments within a listed category. Since 
the Administration first hinted at regulating methane directly from the exploration and 
production segment, IPAA/ AXPC has advocated that such direct regulation was unnecessary, as 
the controls for VOCs were exactly the same as for methane. EPA acknowledged as much in 
Section VII in the preamble and stated "[w]e anticipate that these stakeholders will express their 
views during the comment period."26 IPAA/AXPC questions the appropriateness ofEPA's 
decision to essentially ignore a central premise of two federal trade associations that represent 
approximately 54% of oil and 85% of natural gas exploration and production capacity of this 
country. Is it appropriate for IPAA/AXPC to guess as to EPA's reasoning and justification? 
Much of EPA's 67-page preamble is dedicated to justifying its legal basis for regulating methane 
directly and the cost-effectiveness of the proposed controls. It fails to address in any meaningful 
way why it is necessary or justified to promulgate methane standards from the exploration and 
production segment. EPA's justification boils down to: 1) EPA assumes it is has the legal 
authority to do so; 2) EPA has placed a high value on "consistency" within the source category; 
and 3) EPA "believes" the industry can "survive." EPA is on much stronger legal footing 
addressing segments or subcategories differently within the oil and natural gas sector than 
asserting it does not need a separate endangerment finding for methane. EPA's insistence, 
without explanation, on promulgating methane standards for exploration and production sources, 
when the controls are exactly the same, needlessly increases the regulatory burden on everyone
the regulated and the regulator. IP AA/ AXPC should not have to guess until the rule is finalized 
and potentially litigate an issue that has been clearly articulated to EPA, the Small Business 
Administration, and the Office of Management and Budget long before the rule was even 
proposed. 

In Section V and VI, EPA indicates it is responding to and granting a Petition for 
Reconsideration associated with the 2012 NSPS Subpart 0000 for VOCs which requested the 
promulgation ofNSPS for methane. The key elements outlined as EPA's reasoning for granting 
reconsideration are: 

• "the wealth of additional information now available to us ... "27 

• "[t]he oil and natural gas industry is one of the largest emitters of methane, a GHG 
with a global warming potential more than 25 times greater than that of carbon 
dioxide."28 

26 Id. at 56,609. 
27 Id. at 56,599. 

2s Id. 
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• "because the EPA is not listing a new source category in this rule, the EPA is not 
required to make a new endangerment finding with regard to oil and natural gas 
source category in order to establish standards of performance for the methane from 
those sources."29 

• "a number of major scientific assessments have been released that improve 
understanding of the climate system and strengthen the case that GHGs endanger 
public health and welfare for current and future generations."30 

EPA then dedicates approximately 10 pages of the preamble to defending their position that a 
separate endangerment finding strictly for methane is not needed (and backfilling in case they are 
wrong), making the case for global climate change from GHGs, and presenting various charts on 
U.S. methane emissions. Unlike the remaining sections of the preamble (approximately 55 
pages), in which EPA seeks specific comments on particular issues at least 50 different times, 
EPA did not seek comment once in Sections V and VI. 

While IP AA/ AXPC has not attempted to take issue with or refute every inaccuracy or 
assertion contained within these sections of the preamble, EPA's key elements are addressed 
briefly below: 

• IP AA/ AXPC agrees there is a wealth of additional information- much of it taking 
issue with anthropogenic global warming. A cursory review of the website Watts Up 
With That, reveals the science is not "settled" as EPA 
would have one believe. 

• While EPA alleges that the oil and natural gas sector is one of the "largest emitters of 
methane", EPA's own numbers illustrate that in 2013, the oil and natural gas sector 
accounted for 2.22% of the Total U.S. GHG Inventory? 1 And as stated earlier, the 
exploration and production segment is only 1.07% of that 2.22%. The oft-quoted 
greenhouse gas multiplier is subject to manipulation based on the timeframe used to 
make the carbon dioxide comparison, and the "legacy warming from fugitive methane 
is minuscule compared to that of carbon dioxide."32 

• The adequacy of EPA's endangerment finding is far from settled and will certainly be 
subject to legal challenge upon final promulgation of this rule if EPA persists with its 
intention to regulate methane directly.33 

• In supporting its claim that EPA better understands climate change, it cites the 
Intergovernmental Panel on Climate Change's (IPCC) 2013-2014 Fifth Assessment 
Report (AR5). Many of these "citations" or statements to support EPA's position are 

29 Id. at56,60l. 
30 Id. at 56602. 
31 Id. at 56,608. 
32 Elizabeth A. Muller and Richard A. Muller, The Facts About Fugitive Methane, Centre for Policy Studies (Oct. 

20 15) available at =='-~~===~=~=:;;_::_=="-'-"~=~-'-=:___:c=~=c:_:;:;=~=-=-=c:=.J=· 
33 David Yaussy and Elizabeth Turgeon. Unringing the Bell: Time for EPA to Reconsider Its Greenhouse Gas 
Endangerment Finding, 116 W.Va. L. Rev. 1007 (2014). 
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from the Summary for Policy Makers, which was written by the policy makers, not 
the scientists who authored the report?4 Judith Curry, former Chair of the School of 
Earth and Atmospheric Sciences at the Georgia Institute of Technology, evaluated 
and commented on the AR5, not the Summary for Policy Makers, and noted various 
factors that evidence a weakening of the case for anthropogenic global warming: 

o Lack of warming since 1998 and growing discrepancies with climate model 
projections 

o Evidence of decreased climate sensitivity to increases in C02 

o Evidence that sea level rise from 1920-1950 is of the same magnitude in 
1993-2012 

o Increasing Antarctic sea ice extent 
o Low confidence in attributing extreme weather events to anthropogenic global 

. 35 warmmg. 
• EPA also relies heavily on the U.S. Global Change Research Program's (USGCRP) 

2014 National Climate Assessment, Climate Change Impacts in the United States 
(NCA3), to support its alleged climate change impacts- ranging from decreased 
Artie summer sea ice to increased sea levels to drier/more intense storms, as well as 
greater impact to children and the elderly. 

o Studies not cited by EPA demonstrate no significant changes or deviations 
from cyclical patterns in the quantity of ice. 36 

o As to the frequency and intensity of storms, other studies not cited by EPA 
raise questions regarding storm predictability: "October marks a continuation 
of a record-long major hurricane (Category 3 or stronger) landfall drought in 
the United States. The last major hurricane to make landfall in the U.S. was 
Wilma on October 24, 2005. This major hurricane drought surpassed the 
length of the eight-years from 1861-1868 when no major hurricane struck the 
United States' coast. On average, a major hurricane makes landfall in the 
U.S. about once every three years. The reliable record of landfalling 
hurricanes in the U.S. dates back to 1851."37 "The bar [see footnote] charts 

34 Wim Rost, IPCC #Science HIPCC =Government, Watts Up With That (Nov. 29, 2015) available at 

35 Judith Curry, IPCC AR5 Weakens the Case for AGW, Climate Etc. (Jan 6, 2014) available at 

37 National Oceanic and Atmospheric Administration, National Centers for Environmental Information, State of the 
Climate: Hurricanes and Tropical Storms for October 2015 (Nov. 2015) available at 
=~~:.:_:.:._~=~=~-'-'=~~='-"-.1~="'-=~~- While other ranking metrics for hurricane's are being 
developed, the National Hurricane Center for the National Oceanic and Atmospheric Administration and EPA 
continue to regularly rely on an cite to the Saffir-Simpson Hurricane Wind Scale to compare the potential impacts of 
hurricanes. 
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below indicate there has been little trend in the frequency of the stronger 
tornadoes over the past 55 years."38 

The title of Section V of the preamble is "Why is the EPA Proposing to Establish Methane 
Standards in the Oil and Natural Gas NSPS?" EPA's stated concerns are ostensibly laudable. 
However, nothing set forth in Section V or Section VI of the preamble justifies or necessitates 
separate methane NSPS from the exploration and production sector. 

A. Consistent with the Clean Air Act, State Programs Should Control 

The CAA is structured such that states should have primacy and be primarily responsible 
for compliance with the requirements of the Act. Many of the states with the most active shale 
plays have implemented state regulations to address many of the emissions sources targeted in 
the proposed Subpart OOOOa regulations. States with state permitting programs and/or State 
Implementation Plans (SIPs) that contain limits on sources that are legally and practically 
enforceable should be deemed sufficient for overlapping and duplicative requirements in Subpart 
0000 and the finalized version of Subpart OOOOa. EPA should defer to existing state 
regulations to the greatest extent possible to deem compliance with state regulations on the same 
sources as constituting compliance with the final Subpart OOOOa regulations. Duplication and 
inconsistency between state and federal regulations simply add to the cost of compliance with 
little to no additional benefit to the environment. To the extent EPA does not allow for such 
provisions, EPA should demonstrate that the duplicate or "more stringent" regulations that EPA 
is promulgating are incrementally cost-effective: meaning that the cost associated with the 
duplicative or inconsistent federal control requirement is cost-effective based on the incremental 
environmental benefit above the state regulation already in place or deem compliance with the 
state regulations as compliance with Subpart OOOOa. EPA must justify with an incremental 
cost and benefit analysis any proposal to impose additional federal regulations that it deems more 
stringent than existing state regulations. 

B. Fugitive Emissions at Well Sites and Compressor Stations 

Managing fugitive emissions or "leaks" from the oil and natural gas sector appeals to 
common sense. Leaks associated with natural gas operations represent safety concerns, negative 
impacts to the environment, and are wasteful from an economic standpoint. The industry has 
relied on audio/visuaVolfactory (AVO) inspections for many years, and only recently has the 
industry focused considerable attention on technological advances to detect leaks. It is an 
emerging process -both in terms of technology and methodology (regulatory and corporate 
management). EPA's preamble bears this fact out with the number of specific requests for 
"comment" on the leak detection aspect of the proposaL IP AA/ AXPC supports, in concept, the 
ability to satisfy the leak detection and repair (LDAR) requirements of the proposal with an 
appropriate "corporate fugitive monitoring plan," but a 60-day comment period (plus a random 
17 days halfway through the comment period) is not enough time to create and implement such a 

38 National Oceanic and Atmospheric Administration, National Centers for Environmental Information, Historical 
Records and Trends, available at !1llJ.!Z2:l_~~~~~~~~~~~l111:~~~~~~~~!!!!2~~ 
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program. Additionally, recent data and studies demonstrate that production fugitive emissions 
are characterized by a few sources ("fat tails") representing the overwhelming majority of 
em1SS10ns.39 

A handful of states are taking the lead on creating regulatory frameworks, each of which 
is different, and none of which follows the proposed EPA framework. Experience with the state 
programs is indicating that correction of fat tail emissions results in effective management of 
fugitive sources and, once corrected, the need for full-blown inspections/surveys more often than 
an annual frequency is unjustified. Even the states with the most aggressive LDAR programs are 
not focused on quantifying the total amount of methane "saved." The very nature of fugitive 
emissions makes it very difficult to quantify how much gas is being "saved." It is not as simple 
as a single point source with consistent flow where one can easily measure the emissions before 
and after controls are "bolted on" a stack or emission point. The component count at most 
facilities is likely in the hundreds to thousands, with only a very small percentage of the 
components leaking. For those that are leaking, the quantity of gas leaking varies considerably. 
Nonetheless, EPA crunched some numbers in a hypothetical world and assigned some value to 
the natural gas that is saved. In reality, very few companies will realize any change in the sales 
meter pre- and post-LDAR. The savings are largely illusionary to the average operator. The 
value of the natural gas "saved" through the LDAR programs is highly speculative. In addition, 
EPA did not account for the size of the facility when estimating the percent savings. EPA's 
percentage saved calculations are based on Colorado's regulations and related data. Colorado's 
80% reduction, which EPA adopts, is based on monthly inspections for facilities with less than 
50 tons per year. EPA assumes, with no additional support, that their proposed regulations can 
achieve an 80% reduction from quarterly inspections for all facilities, regardless of size. 
IPAA/AXPC questions the validity ofEPA's cost-effectiveness analysis for its proposed LDAR 
regulations. 

EPA should withdraw the proposed LDAR NSPS because it has not been developed 
based on the emerging experiences with fugitive emissions management programs, it locks in a 
technology approach that may be cost ineffective as experience with state programs evolves, and 
it would stifle the development of better approaches. Instead, EPA should work with states to 
learn from their programs and provide for a flexible voluntary fugitive emissions program in the 
Methane Challenge that would build a basis for a cost-effective NSPS in the future, if one is 
needed. At a minimum, implementation of any program should be delayed and EPA should 
work with industry to establish the necessary elements of a corporate fugitive monitoring plan 
that companies could adopt and customize to meet their particular needs while satisfying EPA's 
LDAR requirements. This performance-based approach would be the most effective and 
efficient. 

Other than the handful of companies that provide the optical gas imaging (OGI) 
technology, industry is united in its position that EPA should not select or dictate the technology 
for detecting leaks. The concept behind NSPS is setting a performance standard that must be 

39 David T. Allen, et al. Measurements of methane emissions at natural gas production sites in the United States, 
Proceedings ofthe National Academy of Sciences ofthe United States of America (Aug. 19, 2013) available at 
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met- not dictating a particular technology. Dictating a particular technology stifles innovation. 
There are approximately a half dozen or more additional technologies/techniques that are being 
marketed and/or developed including, but not limited to: tunable diode laser absorption 
spectroscopy; 3-channel non-dispersive gas correlation infrared spectrometer; mid-infrared laser
based differential absorption light detection and ranging; simultaneous-view gas correlation 
passive infrared radiometer; acoustic gas lead detectors; and remote methane leak detectors. 
These are in addition to the existing Method 21 procedure that some companies find workable 
and preferable. The need and motivation to "build a better mouse trap" will cease to exist if EPA 
dictates the technology, and there is no reason for EPA to select one technology. 

OGI/forward looking infrared (FLIR) technology suffers from numerous limitations. 
Perhaps most importantly, it is not inherently safe- if not used properly on site, it could cause an 
explosion. Additionally, the results of the camera, the "pictures", are difficult to interpret and 
subject to misinterpretation, e.g., what appears to be a leak could simply be a heat plume. These 
problems are exacerbated in windy and/or cold conditions that are prevalent in a number of the 
shale plays. The technology is prohibitively expensive to smaller operators, and there is a 
limited supply of qualified service providers that can afford the camera. Even for the larger 
companies, at approximately $120,000 a camera, there will be a limited supply. For companies 
with diverse geographic locations, it will be difficult to comply with the short survey timeframes 
set forth in the proposaL The proposed regulations also require survey pictures to contain GPS 
coordinates. Some of the cameras do not have that function, thus requiring another device to 
comply with the regulations. Finally, the OGI technology is not a quantitative tool- it is not 
capable of determining how much natural gas is leaking. 

As discussed above, a number of states are taking the lead on LDAR programs and are 
learning how to effectively and efficiently implement controls and administer surveys. Despite 
repeated requests by IP AA during the Small Business Advocacy Review Panel process and other 
trade association requests for EPA's proposal to be consistent with and not duplicative of 
existing state LDAR programs, EPA's proposal runs roughshod over existing state programs. 
Inconsistencies and duplication in the proposed regulations and existing programs are 
burdensome, inefficient and costly- especially to small entities and independent operators. 
IP AA/ AXPC specifically incorporates by reference the comments on the NSPS proposal of 
Anadarko which highlight the inconsistencies between the proposed Subpart OOOOa and 
existing regulations in Colorado and Pennsylvania. EPA's proposed regulations essentially 
punish states and operators within those states that proactively moved to address fugitive 
admissions. Such an approach does not make for sound policy. States with existing programs 
should be deemed sufficient, and compliance with the state program should be deemed as 
compliance with the finalized federal program. This is not a new concept in the context of 
EPA's NSPS for the oil and natural gas industry, and EPA should revise the proposed regulations 
to model the exemption for storage vessels in Subpart 0000 and deem legally and practically 
enforceable state LDAR programs to suffice for the proposed federal regulations. Such revisions 
would greatly reduce the regulatory burden for sources located in states that have proactively 
addressed fugitive emissions from the oil and gas sector. To the extent a party (whether EPA or 
a third party) believes an existing state program is inadequate, the burden should be placed on 
the entity making the allegation, and EPA should establish a process to address the complaint. 
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Additionally, consistent with the CAA, the state programs should control, and EPA should 
implement procedures in the final regulations for states to submit for approval a state-based 
LDAR program that is deemed sufficient to satisfy EPA's final LDAR requirements. 

Another issue advocated by IPAA/ AXPC and/or member companies prior to publication 
of the proposed rule was to not base LD AR requirements on arbitrary component count or 
percentage of components leaking at a given site- yet that is exactly what EPA proposed. EPA 
suggests that its proposal, which bases the frequency of surveys on the percentage of leaking 
components, provides an "incentive" for companies to be more vigilant in their identification and 
repair of leaks. As discussed above, the incentive to identify and repair leaks already exists, as 
there is a strong safety and economic incentive. EPA's proposal based on percentage of leaking 
components creates a recordkeeping nightmare. The regulations are less than clear as to what 
constitutes a "facility" in terms of where to draw the line and stop the component count. As a 
result of the ambiguity in the proposal, it is difficult to evaluate if EPA's assumptions on 
components per well count are accurate. There is tremendous variability in the number of wells 
and types of equipment on well sites. For EPA to base its cost effectiveness on a "model well 
pad" is problematic. Member companies report component counts in the hundreds to thousands 
of components. Such a wide range is in part, a function of lack of clarity in the regulations and 
also calls into question the accuracy of EPA cost-effectiveness assumptions on a model plant. If 
EPA persists with a percent-leaking methodology, the regulations need to be clarified on what 
components are to be counted and how to define the limits of the facility for the component 
count. EPA's own evaluation concluded that quarterly surveys of the intensity proposed are not 
cost-effective. Yet, if more than 3% of the components are leaking, the proposed regulations 
require quarterly surveys. If quarterly surveys are not cost-effective, having more than 3% of the 
components leaking does not somehow make the quarterly surveys become cost-effective. 
Additionally, there is no direct correlation between the number of leaking components and 
quantity of emissions, so basing the frequency on the percentage of leaking components does not 
necessarily mean the program will be more effective at preventing fugitive emissions. While 
there is no direct correlation between the number of components and quantity of emissions, the 
component count/percent leaking ratio directly impacts the recording keeping requirements
again with no demonstrated reduction in emissions. It is just more paperwork compliance for 
operators. 

Furthermore, leaks are often related to some sort of malfunction and once fixed, stay 
fixed such that there is no need or rational basis to increase the survey frequency. As EPA 
discussed in the preamble, experience with the state programs demonstrates there are "gross 
emitters" or "super emitters" that represent a very large percentage of the overall fugitive 
emissions profile (consistent with the fat tail issues discussed above). Preliminary information 
from companies with operations in states with aggressive LDAR programs already in place 
indicates treating every component "equally" is an inefficient use of limited resources. This 
information suggests that components subjected to constant or frequent vibration (such as 
components associated with a compressor) are much more likely to have leaks than say, threaded 
connections. And in terms of total component count at a given facility, there are likely to be 
many more threaded connections than the components most likely to leak at the relatively few 
compressors. Even if it is difficult to predict "gross emitters" or "super emitters" at any given 
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facility, the knowledge gained from sources within states with existing LDAR programs suggests 
that treating all components equally and basing the frequency of surveys on leaking component 
percentages is inefficient from an emissions reduction perspective and extremely burdensome 
and costly- especially to small entities. Again, more time to craft a regulatory program 
designed to identify and repair gross emitters would be preferred by IP AA/ AXPC. 

Basing the frequency of surveys on the percent of components leaking exemplifies that 
EPA is largely guessing at what constitutes an appropriate LDAR program. EPA should not rush 
to judgment and instead learn from the state programs to determine the most effective and 
efficient way to reduce leaks. Alternatives include a performance-based approach such as that in 
Wyoming, basing the survey frequency on the size of the facility or the quantity of emissions 
leaked or perhaps a combination of a more technology-based annual survey with periodic AVO 
"inspections" between annual surveys. If EPA persists with the percentage-leaking-component 
approach, flexibility should be built into the program that companies could commit to semi
annual surveys and not be subject to fluctuation from quarterly to annual surveys based on the 
number of components leaking. For some companies, the ability to plan for semi-annual 
reporting without the risk of quarterly monitoring would be more beneficial than the changing 
requirements and potential cost saving of annual surveying. However, for some smaller entities 
or independent operators, the ability to reduce surveys to an annual basis might be beneficiaL 
Sources should be given the flexibility to choose. Flexibility in complying with the LDAR 
program will help reduce the cost and burden. 

Individual components that are to be included for "fugitive" emissions monitoring must 
be better defined and differentiated from components that are designed to emit a certain amount 
of natural gas under certain circumstances. Further, components of the storage vessels, e.g., 
closed cover/vent/control systems, already covered under Subpart 0000 for storage vessels 
should not be subject to additional requirements. As some states have done, EPA should more 
clearly define and exclude components that are designed to release pressure for safety reasons, 
e.g., thief hatches and enardo valves. 

Dictating a particular technology (OGI/FLIR) and then requiring the initial survey be 
conducted within 30 days (and repaired within 15 days) is an unreasonably tight time period
especially for smaller entities and operations with disperse and remote locations. These 
timeframes should be extended to 60 and 30 days, respectively. IfEPA persists with the 
unrealistic time frames, a mechanism allowing for a "variance" on the time frames when certain 
circumstances exist should be built into the regulations. Even with companies with the resources 
to purchase a camera, their operations may be geographically dispersed or weather conditions are 
uncooperative such that they cannot realistically get from one location to the other. Smaller 
entities and some independent operators who cannot afford the dictated technology are then at 
the mercy of the market to comply within 30 days. Especially during the early implementation 
of the new rules, many sources are likely to incur enforcement/liability through no fault of their 
own due to an inability to purchase the technology or hire service providers with the necessary 
capabilities. 

EPA's cost-effectiveness for the proposed LDAR program requirements is fundamentally 
flawed because it merely looks at the cost of conducting the survey and fails to accurately 
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account for the increased record-keeping and reporting requirements. EPA's analysis is 
myopically focused on a straight up comparison of "cost-effectiveness" for semi-annual surveys 
versus annual and opts for semi-annual requirements because the relative cost-effectiveness is 
the same: $2,475 for annual versus $2,768 for annual under the single pollutant approach at the 
well site.40 EPA conducted similar comparisons for the multi-pollutant approach at the well site 
(as well as both comparisons at a compressor station).41 In every instance the annual survey was 
more cost-effective but EPA selected the semi-annual surveying because the cost/ton removed 
was similar. There are two problems with that philosophy. First- in selecting the semi-annual 
requirement, EPA basically double the cost of the requirement to industry. Second, the 
theoretical or modeled additional reduction in emissions is a very small percentage of the overall 
emission reductions associated with the proposed regulations. The additional cost associated 
with the annual survey requirement is substantial while the increased benefit to the environment 
is minimaL The additional regulatory burden will be disproportionately felt by small entities. 
The proposed LDAR requirements basically require all companies, regardless of size, to 
implement costly information systems to track and monitor compliance. For example, one of the 
larger, more sophisticated operators with a data management system already in place incurred an 
additional $10,000 in external costs associated with developing new or revised software, and an 
additional $37,000 associated with internal set-up costs and employee time focused on 
implementation. These costs were associated with complying with Colorado's LDAR program 
in a small gas field of 17 4 wells and, as indicated, were in addition to an existing management 
system at an estimated cost of $80,000 annually. It does not appear that costs such as these were 
considered in EPA's cost-effectiveness analysis. EPA's proposed requirements appear to be 
based on what is required at natural gas plants, and expanding that level of detail to remote, un
manned production sites is inappropriate. Such level of detail is not warranted nor has the cost 
been adequately justified- especially over the life of the welL The majority of the "benefit" 
associated with the surveying is on the initial startup of a well (or startup after modifications). It 
is impossible to calculate an accurate annual gas recovery rate over the life of a well site. 

The new record-keeping requirements associated with the LDAR are particularly 
burdensome to smaller operators with limited staff For example, the preamble provides limited 
to no justification for requiring the date-stamped digital photograph. If EPA retains the 
burdensome record-keeping requirements, companies should be allowed to keep the records on 
site or at a regional field office and produce them upon request. Companies should not be 
required to submit electronically or manually to the permitting agency. EPA requested comment 
on "ways to minimize recordkeeping and reporting burden." As discussed above, EPA should 
evaluate existing state requirements and liberally deem them sufficient for purposes of Subpart 
OOOOa and establish a mechanism for states to implement their own programs that supersede 
and satisfy Subpart OOOOa. 

40 Oil and Natural Gas Sector: Standards for Crude Oil and Natural Gas Sector: Standards for Crude Oil and Natural 
Gas Facilities- Background Technical Support Document for the Proposed New Source Performance Standards 40 
CFR Part 60, subpart OOOOa (Aug. 2015) (hereinafter, TSD), at Table 5-14. 
41 Jd. at Tables 5-15,5-17, 5-18. 
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IP AA/ AXPC supports the limited exclusions from the LD AR requirements that EPA has 
proposed but requests certain clarifications and expansion of the exclusions. Excluding low 
production well sites- defined as the "average combined oil and natural gas production for the 
oil and natural gas production for the wells at the site being less than 15 barrels of oil equivalent 
(boe) per day averaged over the first 30 days of production'42 

-- is extremely helpful for small 
entities and smaller independent operators. IP AA/ AXPC understands the 15 boe is also an "off 
ramp"- that is, when a well drops below 15 boe, it is no longer subject to the LDAR 
requirements. IP AA/ AXPC requests the regulatory language be revised to indicate that when a 
well drops below 15 boe, based on a 30-day average production, the LDAR requirements no 
longer apply. EPA should provide an additional exclusion for well sites with component counts 
below EPA's model well site: below 548 components for gas well sites and below 135 
components for oil well sites should be excluded from the LDAR requirements.43 EPA 
concluded that it is not cost effective to implement the proposed LDAR requirements on sites 
with lower well component counts and therefore those well sites should be excluded. Such 
exclusion would help all producers but would have greatest benefit to small entities that are 
likely to have smaller well sites. IP AA/ AXPC also supports EPA's proposed exclusion for well 
sites with extremely dry gas where only the wellhead exists and there is no "ancillary 
equipment." IP AA/ AXPC requests clarification that a meter and drip present at the well site do 
not constitute "ancillary equipment." Finally, in response to an EPA request for comment, 
IPAA/ AXPC suggests that the LDAR requirements should only apply to those components that 
are directly connected to the fractured, refractured, or added well and should not apply to tank 
batteries or other equipment off the well pad which may receive fluids from the fractured, 
refractured or added welL 

C. Oil Well Reduced Emission Completions 

As with the proposed LDAR requirements, in its rush to promulgate regulations aimed at 
additional sources of VOCs and methane, EPA assumed that reduced emission completions 
(RECs) on oil wells are essentially the "same" as RECs on natural gas wells. Unlike a natural 
gas well, where the price of natural gas dictates many operational decisions, the economic driver 
for oil wells is the price and volume of oil- not natural gas. When EPA promulgated Subpart 
0000 regulations for VOCs and RECs on natural gas wells, EPA indicated it did not have 
enough information to determine if oil well RECs were cost-effective.44 The cost-effectiveness 
of oil well RECs was also raised by EPA in the Methane "White Papers" released on April15, 
2014.45 IPAA/AXPC and individual member companies submitted comments on EPA's oil well 

42 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,612 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
43 TSD at Table 25-l. 

44 Oil and Natural Gas Sector: New Source Perfonnance Standards and National Emission Standards for Hazardous 
Air Pollutants Reviews, 77 Fed. Reg. 49,490 ,49516 (Aug. 16, 2012) 
45 U.S. Environmental Protection Agency, Office of Air Quality Planning and Standards, Oil and Natural Gas 
Sector Hydraulically Fractured Oil Well Completions and Associated Gas during Ongoing Production (Apr. 2014), 
available at~~~~~~~~~~~~~~~~~~~=~~~~~~-
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REC White Paper- identifying concerns with the cost-effectiveness ofRECs for oil wells.46 

EPA's preamble discussion in Section VII of the proposed standards for oil well RECs makes a 
general reference to the Technical Support Document (TSD) for the current proposal in terms of 
justifying its best system of emissions reduction determination, but there is no updated 
cost/benefit data cited in the proposaL The citations refer back to the "2012 NSPS evaluation." 
It appears EPA has failed to cite any new or additional information collected since the 2012 
evaluation to support the cost-effectiveness of the proposed oil well REC requirements. The 
economics of natural gas RECs are different and do not support oil well REC requirements. 

Based on the preamble discussion of undertaking of an oil well REC, EPA assumes the 
process is essentially the same, but this is not necessarily the case. While certain wells will have 
relatively clear initial and separation flowback stages like natural gas wells, there are instances 
where there is no separation flowback stage owing to the lack of gas or quality of gas such that 
operation of a separator is not feasible. On certain wells, the initial flowback stage is followed 
by directing the flowback immediately into the production battery. Perhaps more so than with 
RECs on natural gas wells, the various stages of flowback on oil wells can be difficult to clearly 
delineate, and the ability to utilize a separator is a function of engineering judgment. 
IP AA/ AXPC supports the concept of identifying two stages of flow back, with no control placed 
on the associated gas with oil well completions during the initial flowback stage. However, there 
will be situations where certain oil well completions will not experience a separation flowback 
stage. 

In the preamble discussion of the REC requirements for both subcategory 1 and 
subcategory 2 wells, EPA expressed a clear intention to allow for venting of emissions in lieu of 
combustion during periods when the flowback gas is noncombustible.47 This intent is 
particularly important for completions utilizing inert gas, such as nitrogen or nitrogen foam, 
instead of water as the medium for the fracturing process. The inert gases present in the 
flowback make the gas, for a period of time, "not of salable quality" and technically infeasible. 
The relevant provisions of the proposed regulations at 40 C.F.R. 60.5375a(a)(3) and 40 C.F.R. 
60.5375a(f)(2) should be modified at the end of the provision to allow for venting when "it is 
technically infeasible due to inert gas concentration." The addition of this phrase at the end of 
the current proposed language would eliminate any ambiguity as to EPA's intent. 

IP AA/ AXPC agrees that the feasibility of oil RECs should take into consideration the 
availability of gathering lines and that it is not as simple as a linear distance from a gathering 
line. As EPA acknowledges in the preamble, there are many factors that determine gathering 
line availability- not just distance. There are other considerations that drive the decision to 
recover gas which include, but are not limited to, the following factors: gas volume, gas 
pressure, gas Btu content, gas liquid content, sales line gas pressure requirements, moisture 

46 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). 
47 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,630, 
56,632 (Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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requirements, compression, and current takeaway capacity of existing gathering systems. One 
workable approach that might assist regulators is to use a linear distance, such as a Vi mile, to 
presume that flaring is permitted because it is generally agreed that, beyond that distance a 
gathering line is not available. The converse, a gathering line within a Vi mile, should not be 
assumed to be available prompting a case-by-case determination based on the factors detailed 
above. Again, IP AA/ AXPC supports EPA's acknowledgment that the availability of a gathering 
line must be considered in evaluating the feasibility of an oil well completion but that it is not as 
simple as designating a linear cut point. 

IP AA/ AXPC supports the various exclusions from the oil well REC requirements for oil 
wells less than 15 boe; wells with a gas-to-oil ratio (GOR) of 300 or less; and the low-pressure 
welL Although not an exact science, operators can make engineering judgments and estimations 
based on experience in a developed formation. If the well initially exceeds 15 boe, a potential 
solution is to allow the operator to temporarily shut in the well and bring in REC equipment or 
limit the production such that the well does not make more than 15 boe for any measurement 
period as long as the average rate of the averaging period is 15 boe or less. In the event that the 
operator, based on strong well performance, decides to bring in REC equipment, he could earn a 
0 bopd credit to the averaging period for every day the REC is used. IP AA supports the 
inclusion of an exclusion for a "low-pressure oil well" but it is not appropriate to utilize the 
definition for a "low-pressure gas welL" Oil and water are fairly equivalent on their impact on 
the intent of this low-well pressure exemption in the early phases of flowback, and the water/oil 
ratio will change significantly during the early flowback periods for hydraulically fractured 
wells. The main difference is that, once the hydraulic fracture load stops coming back, a gas 
well will typically have much less liquids in the production tubing, making the surface pressure 
actually higher for the gas well vs. an oil welL This difference would be reflected in the 0.038 
number which represents the gas gradient in the well, which would impart a back pressure. For 
oil wells this back pressure would be higher, i.e. more liquids in the tubing, and this factor 
should be increased. For example a well making 15 boe up 2-3/8" production tubing at a 300 
GOR could have a gradient of 5 to 10 times as much. The new record-keeping requirements 
associated with oil RECs (but also applicable to natural gas RECs) disproportionately impact the 
smaller, independent operators (conventional operations). 

Finally, IPAA/AXPC continues to believe EPA's cost-effectiveness analysis for oil well 
completions is flawed because it is taking "credit" for well completions industry has already 
done or will do regardless of regulations. IP AA and WEA filed extensive comments on EPA's 
oil well completion White Paper on June 16, 2014.48 The issues raised in that process have not 
been adequately addressed by EPA in the RIA or Technical Support Document for this 
rulemaking. The most relevant provisions of those comments are reproduced below: 

Finally, we question the need or benefit of EPA requiring reduced RECs or 
combustions devices/flares at oil wells as operators are already engaged in such 

48 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). The Comments of AXPC/America's Natural Gas Alliance (ANGA) are 
incorporated by reference. 
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practices at a majority of the wells. There is a clear economic incentive to capture 
as much of the gas as possible and where it is not possible to capture the gas, 
safety concerns for the personnel at the well site drive the installation of flares. It 
is a matter of economics and common sense--if the gas can be captured 
economically, it will be. If it cannot be captured economically, and it is present in 
sufficient quantities to represent a safety concern, it is flared. 

See the comments above, as they pertain to EPA's data sources and estimates. 

For the reasons set forth above, we have considerable doubt as to the accuracy of 
the national and per well estimates of methane and volatile organic compounds 
("VOC") emissions for hydraulically fractured oil well completions. There is 
significant variation in the emissions among different well types and wells from 
different regions. As such, a "national estimate" will not necessarily be 
representative of wells from a particular region (and, in fact, would be 
representative only by chance). 

As to factors that influence emissions, there are numerous factors that were not 
discussed in the White Papers. Most importantly, the White Papers do not 
adequately address the complex nature of what EPA terms "co-produced" wells, 
where both oil and gas are produced. Such wells are difficult to classify in terms 
of how any given well will behave in a wide variety of geologic formations and 
basins. In addition, EPA does not discuss the well-established fact that nearly all 
oil wells that produce appreciable amounts of gas are controlled by a combustion 
device for safety reasons. As mentioned above, the existing economic and safety 
incentives result in a majority of these wells being "controlled"-whetherby a 
REC or combustion device. In fact, a survey submitted as part of the docket for 
NSPS Subpart 0000 was conducted by AXPC/ ANGA member companies that 
showed that greater than 90% of wells were controlled prior to the rulemaking. 
Comment submitted by Amy Farrell, Vice President of Regulatory Affairs, 
America's Natural Gas Alliance (ANGA) and Bruce Thompson, President, 
American Exploration and Petroleum Council (AXPC); EPA-HQ-OAR-2010-
0505-4241. A similar Texas Energy Alliance survey had comparable results, 
again supporting the position that further EPA requirements mandating 
REC/flares are not necessary.49 

In the TSD for the proposed Subpart OOOOa, EPA continues to claim ignorance as to the extent 
state and local regulations require well completions and claim an arbitrarily low assumption that 
only 7 percent of completions are controlled in the absence of federal regulations. 50 This 

49 Id. [internal citations omitted] 
50 TSD at 22. 
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arbitrarily low assumption skews EPA's cost-effectiveness and takes "credit" for activities the 
industry is doing on its own. 

D. Pneumatic Pumps 

IP AA/ AXPC' s primary concern with the proposed requirements for pneumatic pumps is 
that EPA has overestimated the ease (and thus the cost) of sending captured gas to an existing 
combustion device. It is not as simple as plumbing a line from the pump to the control device. 
The intermittent nature of the gas flow and low pressures can create serious safety and 
operational difficulties if not appropriately designed along with significantly increasing 
engineering costs associated with the closed vent system upgrades. The difference between the 
amount of gas being vented from a storage tank and the amount of gas coming from a pneumatic 
pump is large, and designing a closed vent system to properly account for this pressure 
differential would be exceedingly difficult and costly. To meet the needs of both components, 
the final design would likely have the potential to increase emissions (such as being forced to use 
a small compressor or being forced to set thief hatches at different pressures that in tum cause 
more emission events from the tanks) than if the pump was vented directly to the atmosphere. 
The volume of gas to be captured from pneumatic pumps is relatively small, and when EPA 
more accurately reflects the cost associated with capturing the gas and routing it to an existing 
control device, IPAA/ AXPC questions whether the proposed controls will be cost-effective. If 
EPA persists with its proposed controls on pneumatic pumps, it should clarify the definition of 
an "affected facility" and the interplay with reporting requirements. "Affected facility" should 
mean only new or modified continuous high-bleed pumps and specifically exclude low-bleed 
pumps ( < 6 scfh). Since low-bleed pumps would not be considered an "affected facility," it is 
assumed they would not be subject to the reporting requirements for high-bleed pneumatic 
pumps. IPAA/ AXPC requests confirmation of its reading of the reporting requirements. 

The applicability of EPA's proposed regulations turns on whether a control device is 
already present at the site. EPA's regulations and preamble are silent as to whether the existing 
control device is already subject to NSPS and therefore an affected facility. To the extent the 
existing combustion device is not an affected facility, Subpart OOOOa should be clarified that 
existing, non-affected facility combustion devices should not become subject to NSPS simply 
because a new pneumatic pump is installed or an existing pump is modified. If EPA intends to 
pull in the existing control device and make it an affected facility, EPA must revise its cost
effective analysis to account for the additional costs associated with "converting" the existing 
control device to an affected facility. 

E. Compressors 

IP AA/ AXPC supports EPA's indication that the compressor rules promulgated under 
Subpart 0000 and proposed Subpart OOOOa do not apply to compressors at the wellsite. 
IP AA/ AXPC interprets the proposed CTG for compressors as essentially the same as that 
proposed in Subpart OOOOa, yet the CTG indicate the regulations would apply to compressors 
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"between the wellhead and point of custody transfer."51 This language seems inconsistent with 
the concept that compressors at the well site are not subject to Subpart 0000 or the proposed 
Subpart OOOOa. IPAA/AXPC requests clarification. Similarly, IPAA/AXPC requests 
clarification on whether compressors at well sites are subject to LDAR requirements. Finally, in 
response to EPA's specific request, IP AA/ AXPC suggests the fugitive emissions requirements at 
compressor stations should apply only to the fugitive sources that are connected to the added or 
modified compressor. 

F. Liquids Unloading 

IP AA/ AXPC supports EPA's conclusion that it does not have sufficient information to 
propose standards for liquids unloading. IP AA and WEA filed extensive comments on EPA's 
liquids unloading White Paper on June 16, 2014.52 The numerous issues raised by IP AA/WEA 
have not been adequately addressed and continue to be the basis for IPAA/ AXPC's position that 
controls aimed at reducing emissions from liquids unloading vary greatly based on numerous 
factors that make it difficult if not impossible to promulgate a cost-effective NSPS. 
IP AA/ AXPC incorporates by reference these comments in their entirety regardless of topic. 
Nonetheless, certain portions of IP AA/WEA' s comments on liquids unloading warrant repeating: 

The industry has a strong economic incentive to minimize venting 
episodes. Indeed, what EPA views as a pollutant is generally viewed by industry 
as a salable product and thus industry has an economic incentive to capture as 
much of the gas as possible. Unfortunately, it is not always possible to unload 
without venting-sometimes for safety reasons and sometimes for technological 
reasons. The limitations on the ability to minimize venting are difficult to predict 
and largely well-specific. 

Although the challenges associated with liquids unloading are equally 
prevalent among horizontal and vertical wells, the ability to recover the cost of 
"controls" will most likely disproportionately affect smaller operators, marginal 
wells and vertical wells. Nowhere in the charge questions or White Paper does 
EPA attempt to address the potential for such disproportionate economic impacts 
to result from a "one size fits all" approach to minimizing emissions during 
liquids unloading. The need to unload liquids depends primarily on reservoir 
pressure, liquid/gas ratio, and surface operating pressure; the most appropriate 
technology used to unload will depend on the producing formation, site 
equipment and logistics, and other considerations. There is a wide variety of 
reservoir properties across and within basins, and flexibility is critical in the 
continued production of these wells. 

51 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oil and Natural Gas Industry 

(Draft), (Aug. 20 15) available at =~~~~~~~=~~~=~='"-='"-"''b-.=-'"~~~~=· 
52 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). 
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As a general matter, the national estimates of methane emissions based on 
EPA's Greenhouse Gas Reporting are overstated, over-reported and dated at this 
point. The 2012 API/ANGA study included in the White Paper indicates as much 
and concludes that EPA's Greenhouse Gas Inventory was overestimated by orders 
of magnitude. More source specific data-i.e., data specifically focused on 
liquids unloading-is needed before conclusions should be drawn as to this 
subsector' s contribution to methane emissions from the broader oil and natural 
gas sector. 

The formulas used by EPA to calculate the gas volumes vented during 
unloading events estimates that the entire well column is vented during an event. 
The reason for the unload is because fluid is sitting in this column, taking up this 
space, and resulting in an overestimation of emissions. Additionally, the formulas 
utilize only a casing diameter for wells without plunger lifts (and tubing diameter 
for wells with a lift). Most wells are generally equipped with production tubing 
strings in an effort to increase the velocity of the gas and liquids and reduce the 
potential for liquid [un]loading problems. When these tubing strings are in place, 
gas volumes vented during unloading events would be from the casing-tubing 
annulus (area between the outside of the tubing and the inside of the well's 
casing) and not from the entire volume of the well's casing. This is not accounted 
for in many of the estimates. 

In addition, the formulas used by EPA assume that gas is being vented for 
any well liquid unload lasting longer than one hour (or 30 minutes for unloads 
that are plunger lift assisted). During the liquid unloading process, there is 
usually an initial release of gas followed by a period of time where operators are 
waiting for the liquid to travel up the well bore and nothing is being released from 
the well; this can happen for only a few minutes or up to several hours. The 
formulas assume that any duration longer than one hour is continually venting at a 
rate equal to the production rate of gas when in fact no gas is being vented, 
significantly overestimating the emissions from these activities. 

Factors influencing regional differences in VOC and methane emissions 
are a complex set of variables that include temperature, pressure, hydrocarbon 
composition of the oil and gas within the production formation, gas to liquid ratio, 
well configuration, well depth and surface conditions at the time of the unloading 
event. The factors that influence the frequency and duration of liquids unloading 
include those listed in the previous sentence, and the solution for each well and/or 
application is based on engineering calculations and judgment and is intrinsically 
well-specific. Production engineers run models to determine the proper design 
and operating parameters. The numerous factors and inability to generalize even 
by formation make it difficult to predict which wells will be more susceptible to 
high levels of emissions associated with liquids unloading. 

The need for liquids unloading is not based on a strict set of parameters or 
rules. It is based on a complex set ofvariables-primarilyreservoir pressure, but 
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also including (but not limited to) gas to oil ratio, geologic formation types, and 
age of welL In addition to geological factors, technology-based factors include 
(a) large or no production tubing strings installed, (b) wells with high sales line 
pressure and no compression equipment installed at the surface, and (c) wells not 
equipped with artificial lift equipment such as gas lift mandrels/valves, plunger 
lift, rod pump, etc. Regarding the type of well, horizontal or hydraulically 
fractured wells are no more likely than vertical or non-hydraulically fractured 
wells to develop liquids [un]loading problems. It is not only a problem for wells 
further down their decline curve. 

Simply put, one cannot generalize-there is no particular pattern or 
predictable model that would forecast which well types are prone to having 
liquids [un]loading problems. It is the inability to generalize that makes each well 
unique and requires a case-by-case analysis to address a liquid [un]loading 
problem. That said, there are some trends-the highest tendency are deeper wells 
with high liquid to gas ratios and low bottom hole pressure. Because the reservoir 
pressure does decline over time, liquid [un]loadings are more prevalent in older 
wells. Wells drilled and completed in formations drained by previous production 
may experience [un]loading problems more quickly. All wells with liquid 
saturations above irreducible levels will develop liquid [un]loading conditions. 

The cost of the technologies varies and what will constitute a cost
effective technology will vary from well to welL For example with plunger lifts, 
the capital, installation, and startup cost is an exponential costing issue based on 
ever increasing depth of the well (e.g., the cost of a 11,000 to 12,000 foot well 
might approximate $25,000 to $30,000 for certain operations in East Texas 
whereas a 1000 foot well may only be $2000 or $3000). Also related to plunger 
lifts, a "smart technology" cost is dependent on many variables such as well 
density and availability of a communication network. The communication 
network for 400 densely spaced wells can easily cost approximately $4 million 
dollars (average of $10,000/well before adding the cost of the smart controls 
themselves). The EPA's high range of $18,000/well is not necessarily "high" for 
many situations. As to artificial lifts, the costs are substantially more. One 
member indicated capital and installation costs for 11,000 -12,000 foot wells are 
in the range of $150,000 per well -- much higher than EPA's estimates. Again, 
the depth of the well influences the costs figures and it is difficult and 
inappropriate to generalize. The best solution to the liquids unloading problem is 
a case-by-case decision based on the engineering judgment of the operators. 

As noted above, the feasibility of the use of artificial lift systems is 
generally site-specific and therefore it is difficult to generalize. Artificial lift 
systems are just one of the available "tools" or technologies to extend the useful 
life of a well and are utilized where cost-effective. That said, they tend to be cost
prohibitive on deeper low production gas wells and work best on shallow wells 
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capable of setting a pump/plunger/gas lift below the bottom perforations. Some 
characteristics that discourage the use of artificial lift include deep formations, 
corrosive production fluids, wells with high scaling tendency, and deviated 
well bores. The feasibility of artificial lifts must be assessed according to the 
conditions of the individual welL One size does not fit alL 

In certain situations, gas wells with liquid content that are unloaded are 
capable of being controlled with flares attached to the tank vents at the production 
battery. In others, the high pressures in certain regions make routing blowdowns 
to tanks and flares extremely unsafe. Even wells that are blown down can 
sometimes be vented through tanks that are controlled in many cases by flares. 
The capability to do this, however, depends greatly on the conditions of the well 
bore and the equipment used to control (tanks, flares, etc.) These flares and the 
associated tanks/tank vents are not specifically designed to accommodate liquids 
unloading. Regarding the use of flares specifically for liquids unloading events, 
there are several design and operational issues: (1) liquids unloading are slug 
flow events that are inconsistent in both gas volumes and quality, (2) 
consequently, designing a flare for the wide range of operating conditions is 
challenging, (3) additional equipment may be required to prevent liquids from 
reaching the flare (separators, etc.), and ( 4) the intermittent nature of these events 
is another challenging design condition especially in avoiding smoking 
conditions, etc. To the extent that EPA contemplates a continuous flare to 
minimize emissions from these intermittent events, the negative externalities 
associated with the carbon dioxide emissions from the pilot should be factored 
into any analysis. To accommodate the operational issues associated with flares 
and associated equipment designed to specifically address liquids unloading, they 
would need to be relatively large which could present safety hazards and create 
local permitting issues. 53 

EPA's proposed Subpart OOOOa seems to leave the door open for potential regulation of 
emissions associated with liquids unloading and requested comment on the issue. 
IP AA/ AXPC supports EPA's decision to not propose federal standards. The issues 
outlined above have not been adequately addressed by EPA and remain largely 
unaddressed. 

s3 Id. 

G. Miscellaneous Requests for Input 

• EPA requested input on "pressure-assisted flares." IP AA/ AXPC is not entirely clear 
what EPA is referring to as pressure-assisted flares. To the extent IPAA/ AXPC 
understands the type of flare EPA is referring to, IP AA/ AXPC does not believe there 
is any reason to treat these flares differently than any other flare. Or stated slightly 
differently, pressure-assisted flares should be treated as any other flare subject to the 
Subpart 0000 and proposed Subpart OOOOa regulations 

ED_000738_00002248-00037 



Gina McCarthy 
December 4, 2015 
Page 38 

• IP AA/ AXPC supports a clarification that the storage vessel provisions do not apply to 
large (e.g., 25,000 bbls or more) tanks used for water recycling, as they have very low 
emissions but might trigger the 6-ton threshold because of size and volume of 
throughput. EPA's recognition that this water has very low emissions calls into 
question whether the smaller "storage vessels" that hold the same type of water, just 
smaller quantities, should be an affected facility. 

• IP AA/ AXPC does not support EPA's concepts of independent third-party 
verification, fugitive emissions verification, and "electronic reporting and 
transparency" as described as part ofEPA's Next Generation Compliance and Rule 
Effectiveness. As an initial matter, companies should be allowed to verify issues 
internally. EPA's concept of utilizing certified reviewers would pose a significant 
problem for the industry in terms of not having enough qualified individuals to 
conduct the review. Eventually the market would adjust, but in the short term there 
would be a shortage. EPA's concept would create a problem in an attempt to solve an 
"issue" that currently does not exist. Finally, industry does not support a continuous 
parametric monitoring system since this would result in significant costs to 
companies that do not have supervisory control and data acquisition (SCADA) 
capabilities and would another add link in the system that could faiL A simpler and 
better solution would be to require all thief hatch vents to be set at a pressure above 
that of the main ventline. 

V. Control Technique Guidelines for Ozone Nonattainment Areas 

Clearly, the CAA provides direction to EPA and states that requires the use ofRACM in 
Ozone nonattainment areas to manage emissions from existing sources. However, EPA's 
presentation of the CTG for oil and natural gas production facilities fails to provide a 
technological analysis based on the fundamental basis for RACM. Instead, it arbitrarily applies 
the new source BSER requirements to existing sources without any realistic analysis of whether 
these technologies are reasonably available and applicable as RACM. Moreover, as 
IP AA/ AXPC demonstrated earlier in these comments, the differences between the oil and natural 
gas production industry and other industry segments requires a recognition that there are 
significant differences across the industry in the size and scope of operations that dramatically 
impact the economic implications of controls. The CTG proposals largely ignore this reality. 
Any CTG for oil and natural gas production facilities needs to provide an application threshold 
that excludes marginal oil and natural gas wells. Finally, with the revision to the NAAQS for 
Ozone, new areas- many of which are rural in nature- will be subjected to the RACM created 
by the proposed CTG. Without the appropriate recognition of the broad diversity of the oil and 
natural gas production industry and the need for the CTG to be based on appropriate existing 
source technologies, serious adverse impacts on American production could result. Not only has 
EPA failed to address this issue in the CTG proposal, EPA's own assessment of the nation's 
ability to attain the Ozone NAAQS demonstrates that this CTG is both unnecessary and 
counterproductive. 
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Consequently, IPAA/AXPC requests withdrawal of the current CTG proposal until EPA 
can address its serious shortcomings and determine whether a broad CTG proposal is appropriate 
as a RACM approach for oil and natural gas production facilities. 

Following is a detailed discussion of the basis for IPAA/AXPC's opposition to the 
current CTG proposal and reasons why it should be withdrawn. 

In its Federal Register notice regarding the Release of Draft Control Technique 
Guidelines for the Oil and Natural Gas Industry, EPA provides a pertinent description of the 
RACM process: 

Section 172(c)(1) of the Clean Air Act (CAA) provides that State Implementation 
Plans (SIPs) for nonattainment areas must include "reasonably available control 
measures", including "reasonably available control technology" (RACT), for 
existing sources of emissions. Section 182(b)(2)(A)ofthe CAA requires that for 
Moderate Ozone nonattainment areas, states must revise their SIPs to include 
RACT for each category ofVOC sources covered by a CTG document issued 
between November 15, 1990, and the date of attainment. CAA section 182(c) 
through (e) applies this requirement to States with ozone nonattainment areas 
classified as Serious, Severe and Extreme. 

The CAA also imposes the same requirement on States in ozone transport regions 
(OTR). Specifically, CAA Section 184(b) provides that states in the Ozone 
Transport Region (OTR) must revise their SIPs to implement RACT with respect 
to all sources ofVOCs in the state covered by a CTG issued before or after 
November 15, 1990. CAA section 184(a) establishes a single OTR comprised of 
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode Island, Vermont and the Consolidated 
Metropolitan Statistical Area (CMSA) that includes the District of Columbia. 

The EPA defines RACT as ''the lowest emission limitation that a particular 
source is capable of meeting by the application of control technology that is 
reasonably available considering technological and economic feasibility'' ( 44 FR 
53761, September 17, 1979).54 

While this description is accurate, EPA wholly fails to meet the test of identifying "control 
technology that is reasonably available considering technological and economic feasibility."55 

To understand EPA's failure, it is essential to expand our earlier discussion of the nature 
of the oil and natural gas production industry. As described earlier, the oil and natural gas 
production industry differs from other industries because of the inherent reality that its 
production is not constant. Instead, because of geological realities, production from most oil and 

54 Release of Draft Control Techniques Guidelines for the Oil and Natural Gas Industry, 80 Fed. Reg. 56,577, 
56,578 (Sept. 18, 20 15). 

55 Id. 
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natural gas wells peaks at or near its earliest stages of full production. In essence, once the 
reservoir is opened, the contained pressure in the reservoir forces oil and natural gas through the 
well bore to the surface. But, this pressure also begins to diminish and with it the flow rate of the 
welL While various techniques are available depending on the type of formation to improve 
production, these actions adjust the rate of decline; they do not return the well to its original 
productivity. 

Consequently, over time, wells move from strong producers to marginal ones. In fact, 
marginal wells are defined in federal law as oil wells producing 15 barrels/day or less and natural 
gas wells producing 90 mcfd or less. While these are the thresholds, the average marginal wells 
produce at much lower levels- the average marginal oil well produces 2.7 barrels/day and the 
average marginal natural gas well produces 22 mcfd. There are business implications to this 
production depletion as welL As the operating costs of production increase when production 
decreases, companies sell less productive wells to obtain capital for reinvestment in new 
production. Many characterize the oil and natural gas production industry as a "food chain" 
industry with larger companies selling properties that do not fit their production structure to 
smaller companies. As a result, marginal well ownership is dominated by smaller organizations, 
many of which are privately held small businesses. As IPAA/ AXPC previously stated, there are 
over 1.1 million oil and natural gas wells in the United States; approximately 760,000 are 
marginal wells. 

Correspondingly, as production from wells decreases, the physics of emissions changes 
as welL With less pressure in the well bore, there is less pressure driving emissions to the 
atmosphere from operating equipment. Even more telling, the most recent research efforts such 
as those by the University of Texas' Center for Energy and Environmental Resources 
demonstrate that emissions at oil and natural gas production operations are dominated by a small 
percentage of sources. Moreover, experience is indicating that when these sources are corrected 
and maintained, emissions reductions are sustained for long time periods. 

Set against this pattern of industry structure and experience, EPA has failed to create a 
record that demonstrates it made a thoughtful analysis of the technologies it is proposing in the 
CTG as RACT- particularly in the context of considering technological and economic 
feasibility. Instead, EPA has arbitrarily applied the BSER technologies in Subpart 0000 and 
proposed to do so in Subpart OOOOa as they relate to new sources in the context of existing 
sources. In doing so, EPA fails to appropriately adjust the economic analysis from the NSPS 
materials to reflect the different circumstance of existing operations. 

Among the key factors that EPA understates is the need to focus these regulations on 
VOC emissions. Because these CTG address VOC emissions, their cost effectiveness and 
technological appropriateness must be evaluated with regard to their impact on VOC emissions. 
For example, EPA bases much of its cost-effectiveness determinations on average VOC 
emissions, but RACT needs to be considered by each state for each nonattainment area. 
Different oil and natural gas formations produce different vapor compositions including 
significantly different fractions ofVOCs in the vapor. Correspondingly, for the same cost, cost 
effectiveness will change; it will become less cost-effective as the VOC concentration 
diminishes. 
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Similarly, EPA bases much of its analysis on "model" facilities, but facilities differ 
depending on the nature of their operations. While EPA's draft CTG proposal recommends that 
facilities with only a wellhead should not be included in its fugitive emissions CTG, it should 
similarly recognize that facilities with fewer components than the EPA model facility need to be 
evaluated based on their actual structure rather than presumed to be cost-effectively controlled 
under the CTG. 

These issues become more compelling when the CTG affect marginal oil and natural gas 
wells. EPA partly recognizes this reality by stating in the context of its fugitive emissions 
proposed CTG: 

For purposes of this guideline, the emissions and programs to control emissions 
discussed herein would apply to the collection of fugitive emissions components 
at a well site with an average production of greater than 15 barrel equivalents per 
well per day (15 barrel equivalents), and the collection of fugitive emissions 
components at compressor stations in the production segment. It is our 
understanding that fugitive emissions at a well site with low production wells are 
inherently low and that many well sites are owned and operated by small 
businesses. We are concerned about the burden of the fugitive emissions 
recommendation on small businesses, in particular where there is little emission 
reduction to be achieved. 56 

This recognition is entirely appropriate and accurate. However, it needs to apply to all of the 
CTG. Marginal wells are the most vulnerable U.S. production operations- particularly at the 
current oil and natural gas commodity prices that are well below the prices used by EPA in its 
cost-effectiveness analyses. Yet, these wells continue to provide a significant portion of 
American production. Additionally, the CTG should provide that status as a marginal well 
qualifies for an off ramp from continuing application of the regulations. That is, when a well's 
production drops to the point where it is considered a marginal well, the facility would no longer 
be subject to the regulation. 

EPA also needs to recognize that its CTG proposal coincides with its decision to lower 
the Ozone NAAQS. American oil and natural gas operations are located where the resources 
exist. Unlike manufacturing facilities, they cannot choose where to operate. Historically, much 
of America's oil and natural gas has been located in largely rural areas. Recent development of 
American shale resources has placed operations closer to populated areas - many of which are in 
Ozone nonattainment areas. However, EPA's decision to lower the Ozone NAAQS captures 
areas that have previously been in attainment. Since a number of these new projected 
nonattainment areas encompass production areas, these CTG will have a broader and more 
significant potential impact on U.S. production. The following map provides a perspective on 
the interaction between American production areas and nonattainment with the new Ozone 
NAAQS. 

56 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at ~~~~~~~~~~~~~~~~~!l:L..~~~~~~-
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Ozone Nonattainment Areas Impacting American Oil & Natural Gas Production 

Oil & Natural Gas Proouctioo Formations 

• Mon~ored Areas ExC<*lding 70 ppb NMOS 

EPA ProjGcted Areas Exoooding 10 ppb NAAQS 

Slates in Ozona Transport Region 

While oil and natural gas production facilities have always been subject to RACM in current 
Ozone nonattainment areas, the CTG proposal changes the regulatory framework significantly. 
Part D of the CAA provides for states to impose RACM on existing stationary sources as a part 
of the requirements to demonstrate attainment or Reasonable Further Progress toward attainment. 
These RACM requirements, however, apply to stationary sources of a specific size depending on 
whether an Ozone nonattainment area is classified as Moderate, Serious, Severe or Extreme. 
Therefore, regulation of existing oil and natural gas production facilities depended both on their 
size and the status of the Ozone nonattainment area. The CTG proposal in general does not set 
emissions thresholds for its application. As such, for large or small producers, or large or small 
emitters, the regulatory burden will apply and will apply far more broadly. 

As EPA states with regard to the proposed Subpart OOOOa, "we [EPA] believe that the 
industry can bear ... and survive."57 However, no broad analysis of the collective impact of the 
CTG proposal on American oil and natural gas production in the context of the revised Ozone 
NAAQS has been done. Such an analysis should be done for several pertinent reasons. 

57 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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1. Ozone has consistently been the most difficult primary NAAQS for certain areas to 
meet. The following figures demonstrate the reality of Ozone NAAQS 
nonattainment. Figure 1 presents EPA's assessment of the areas of the country that 
fail to meet the 1997 Ozone NAAQS of 84 ppb (8 hour). Figure 2 presents EPA's 
assessment of the areas of the country that will fail to meet the current Ozone 
NAAQS of75 ppb (8 hour) in 2020. Figure 3 presents EPA's assessment of its 
revised Ozone NAAQS by 2025. 

areas 

II 

Figure 1 Source: Environmental Protection Agency 
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Figure 2 Source: Environmental Protection Agency 
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Figure 3 

EPA of 

Beaw;e se<Rr:al areaz. m Ce!#tornia are not requ~ to meet tfhe existlng standard by 2025 and may oot be req!J}rs:d to ft'l§t a revised ::rtall"Jdimrd tirtt±l romectime: bet:A<een 2:0~2 

and 203'7., EPA ana~ Caitfcmla sepa:ratef•;" D:ets.ifs are av~Jtmte m the Regu!3tory tmpaa Anaiy:Wi for th~s: proposaL 

Source: Environmental Protection Agency 

EPA's analysis shows that there are certain areas of the country that are enduring 
Ozone NAAQS nonattainment areas- areas that cannot meet any Ozone NAAQS that 
has been promulgated. The same areas that failed to meet the 1997 Ozone NAAQS 
and the 2008 Ozone NAAQS also will fail to meet the proposed NAAQS by 2025 
and, realistically, any time until well after 2030. What this means is that EPA's 
claimed health benefits from the proposed NAAQS will not occur in these enduring 
nonattainment areas. 

Equally important, the regulatory requirements in these enduring nonattainment areas 
will be no different under the proposed NAAQS than they are under the current 
NAAQS. These areas are subject to regulation under Part D- Plan Requirements for 
N onattainment Areas of the CAA. 

Part D was created in the 1990 CAA amendments. It creates a series of specific 
minimum requirements for each area in Ozone NAAQS nonattainment initially based 
on the area's ozone monitoring values relative to the Ozone NAAQS. Areas are 
classified as Marginal, Moderate, Serious, Severe and Extreme. Each classification is 
given a specific time frame in which to attain the Ozone NAAQS. Importantly, if an 
area fails to meet the NAAQS in its allotted compliance period, it is reclassified to a 
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higher classification, required to implement the mandatory requirements and given an 
extension of time to meet the NAAQS. Part D requirements were initiated after the 
1990 CAA amendments with attainment dates ranging from 1993 to 2010. Even with 
attainment date extensions, these dates have passed. 

The significant impact of Part D is that perpetual nonattainment eventually produces a 
baseline of regulations and requirements of additional annual percentage reductions. 
Since these areas have been subject to Part D for 25 years, their future regulatory 
requirements will be the same iterative percentage reductions under the current 
NAAQS as the new one. Adopting the revised NAAQS will produce the same 
regulatory requirements for these areas as the current NAAQS. 

2. EPA has stated in its support documents for its revised Ozone NAAQS that: 

Existing and proposed federal rules ... will help states meet the proposed 
standards by making significant strides toward reducing ozone-forming 
pollution. EPA projections show the vast majority of U.S. counties with 
monitors would meet the proposed standards by 2025 just with the rules 
and programs now in place or under way. 

Consequently, these national, federal requirements will essentially protect the 
overwhelming number of areas that would be placed in Ozone NAAQS 
nonattainment by the lower NAAQS without any of the local actions that would be 
required from such categorization. 

For these areas that EPA projects would reach attainment using only national, federal 
mandates regardless of the NAAQS, promulgating the lower NAAQS will compel 
them to be subject to the requirements of Part D of the CAA. Because Part D 
imposes a series of minimum requirements, the revised NAAQS will impose emission 
controls on new sources in those areas, including offsets, which will be burdensome, 
cost ineffective and unnecessary since EPA believes these areas would reach 
attainment using only its national regulations. 

Once an area becomes subject to Part D, minimum requirements are mandated. For 
example, all new construction must not only comply with rigorous emissions 
controls, but all remaining emissions must be "offset" by reductions in existing 
emissions that are not otherwise regulated. Many of the areas that would fall into 
initial Ozone NAAQS nonattainment but would later attain the NAAQS are largely 
rural or with smaller municipalities. These areas will likely have limited existing 
emissions sources to regulate. These areas will face either an effective construction 
prohibition or the choice of shutting down existing operations that employ current 
workers. 

3. The proposed oil and natural gas production CTG get pulled into this murky process. 
Enduring Ozone nonattainment areas already are a possible target for RACM 
requirements, but those requirements are predicated on the size of the source and 
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therefore not imposed without consideration of their impact on emissions and with 
localized consideration of cost effectiveness. For the newly captured Ozone 
nonattainment areas that EPA believes will meet the revised Ozone NAAQS using 
national, federal regulations- an assessment made without the inclusion of the 
proposed CTG -the application of the proposed CTG is unnecessary to reach 
attainment. However, because the CTG would be applied and would be applied to 
such small sources, these reductions are also removed from the possible pool of 
emissions that could be managed as a part of emissions offsets needed to build new 
facilities. In many of these areas, new facilities are likely new oil and natural gas 
wells. Consequently, the impact of the CTG would be to limit new production. 

For these reasons, EPA must fully assess the energy, economic and environmental consequences 
of implementing the proposed CTG in the context of the revised Ozone NAAQS. IPAA/ AXPC 
believes that EPA cannot justify the current CTG at this time. As the following graphic shows, 
EPA projects that only a few areas will remain in Ozone nonattainment in 2025. 

EPA Projected 2025 Ozone Nonattainment Areas Impacting 
American Oil & Natural Gas Production 

& Natural Gas Production Formations 

Countit!:> Projeclod to Measure Ozone Above 70 ppb counties outside Califomia) 

States in Ozone Transport Region 

Ill EPA Provides No Prodictioo 

This projection is based on regulatory actions taken without the proposed CTG. It demonstrates 
that the CTG is not essential to Ozone NAAQS attainment. Certainly, in some enduring 
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nonattainment areas some oil and natural gas production facilities would be subject to RACM, 
but these decisions would be based on local conditions and the economic circumstances of the oil 
and natural gas production operations in those areas. Finalizing the proposed CTG would make 
all oil and natural gas production operations subject to the CTG without a compelling need
based on EPA's own projections of Ozone attainment- and without the opportunity to assess 
local need. Moreover, it would eliminate possible actions that could facilitate new construction 
as offsets and thereby unnecessarily threaten economic growth in these areas. If EPA finalizes 
an oil and natural gas production CTG without assessing all of these consequences, it can only be 
viewed as arbitrarily ignoring significant implications that EPA has the responsibility to address. 

It is pertinent to address the methane emissions issue here, too. While this proposed oil 
and natural gas production CTG is written to manage VOC emissions, it has been proposed as a 
part of the Administration's Climate Action Plan and is partly a surrogate for methane emissions 
management. However, as IP AA/ AXPC stated earlier in these comments, the requirements 
already in regulation under Subpart 0000 more than achieve the Administration's methane 
reduction targets for the oil and natural gas production segment of the Climate Action Plan. This 
CTG needs to be addressed on its merits and its consequences weighed with regard to Ozone 
NAAQS nonattainment. 

In addition to these general concerns, IP AA/ AXPC has issues associated with the specific 
CTG proposals. 

A. Fugitive Emissions 

IP AA/ AXPC identified a series of specific issues in the discussion of the Subpart 
OOOOa proposal that apply in the CTG context as welL Here, this discussion will focus on 
some of those issues and raise others that arise because of its application to existing sources. 

First, EPA's approach to a fugitive emissions program fails to recognize the nature of 
these emissions at oil and natural gas production facilities. This emissions arena is characterized 
by "fat tail" emissions where a few components within the facility account for the overwhelming 
amount of the releases. At the same time, it is an arena where the appropriate regulatory 
formulation is still being identified. Several states have initiated fugitive emissions programs, 
and each differs from the others. Clearly, it will take some time to determine the efficacy of 
approaches in order to assure that a cost-effective program is defined. Into the middle of this 
uncertainty, EPA proposes the most burdensome approach with expectations of success that are 
not founded on experience. Rather than bullying its way into the arena, EPA has two far better 
approaches it could take. One is to watch the emerging state programs and use their results to 
design a program. The second is to work with industry to develop voluntary initiatives that 
would reflect the emerging understanding of fugitive emissions patterns. IP AA/ AXPC believes 
that EPA should withdraw its fugitive emissions proposals until more is known about the best 
approaches to managing them. 

Second, initial experiences with state programs are revealing that once a "fat tail" source 
is corrected through appropriate maintenance, its emissions do not increase- at least for long 
periods of time. In fact, because the current state programs have been operating for a limited 
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amount of time, some sources that have been fixed have not needed a second action. However, 
like its NSPS proposal, EPA creates a framework of shifting monitoring frequencies that are not 
justified based on experience. If EPA continues to pursue its proposal, it should rely on an 
annual inspection cycle to create a stable planning framework. 

Third, when states have or create their own fugitive emissions programs, these programs 
should be considered as meeting CTG requirements. 

Fourth, IP AA/ AXPC supports excluding smaller facilities (e.g., marginal wells producing 
15 barrels/day of oil equivalent or less) from the scope of the fugitive emissions program and 
believes that facilities that are initially included in any program should be excluded when their 
production falls below the threshold. IP AA/ AXPC agrees that a fugitive emissions program 
should not apply to facilities with only a single wellhead. Further, EPA bases its program on a 
"model" facility with an expected number of components. IP AA/ AXPC recommends that sites 
with less than the model facility components should be excluded from the fugitive emissions 
program. 

Fifth, IPAA/ AXPC believes that EPA is understating the costs of its fugitive emissions 
program and overstating its benefits. As IP AA/ AXPC stated in discussing the NSPS proposal, 
EPA relies on technologies that are costly while not demonstrating those technologies are 
necessary to achieve benefits. For example, EPA is enamored with the use of specific OGI 
technologies. EPA places far too much faith that OGI can detect emissions accurately. 
Moreover, by using this technology, it drives compliance costs excessively. As described earlier, 
compelling the expenditure of more than $100,000 per FLIR camera is a burden not easily borne 
by existing operations where production rates are lower than new facilities in today's economic 
climate. EPA's proposal immediately demands confidence that the expenditure will result in 
substantial savings. However, nothing in EPA's CTG proposal demonstrates that it has 
realistically evaluated the effectiveness of this program at existing facilities. Past CTG have 
provided a threshold cost effectiveness test that is absent here. Rather, EPA calculates costs/ton 
of reduced emissions for various technologies whether they are appropriate as RACT. For 
example, EPA rather cavalierly discounts the costs/ton for oil wells- which exceeds $1 0,000/ton 
in all of its cases and reaches more than $25,000/ton in some- by stating "[t]he cost of control 
for natural gas well sites and gathering and boosting stations is considered to be reasonable."58 

Implicitly, the cost of control for oil well sites is not reasonable, but EPA proposes the same 
RACT requirements. IP AA/ AXPC believes that oil well sites should be excluded from the CTG 
and that any natural gas well site program needs to be reconstructed to focus on high-emitting 
sources with flexibility to use more cost-effective approaches. 

EPA errs in locking in current technologies, like OGI, that may well be far less cost
effective than new approaches that may arise as state programs learn from experience. As with 
the NSPS proposal, EPA needs to allow the development of knowledge in managing these 
fugitive emissions before framing a rigid and ineffective mandate. 

58 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at~~~~~~~~~~~~~~~~~~~~~~~-
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B. Storage Vessels 

There is a vast difference between regulating new storage vessels and existing ones. 
Specifically, a new vessel can be designed to accommodate a vapor collection system whether it 
is for recovery or combustion. Once built, both the vessel and the system can be maintained to 
assure that they are operating effectively and safely. Because a CTG addresses existing 
facilities, there is no certainty that the storage vessels will be capable of accepting the equipment 
needed to capture vapors. Vessels deteriorate over time despite maintenance, and if the 
structural integrity is compromised by the additional equipment, a safety issue arises. 

In this context, and more generally, EPA's cost estimates must be scrutinized. EPA 
suggests that vapor recovery units (VRU) or combustors can be considered RACT for vessels 
with emissions of 6 tons/year or more. However, if a storage vessel cannot safely operate with 
additional equipment, the entire vessel would have to be replaced, if replacement is even 
economically feasible. EPA does not consider this situation in calculating its cost effectiveness, 
but it should because the consequences would considerably change the determination ofRACT. 
For example, at some facilities under current economic conditions, the cost of a new storage 
vessel would not be economically feasible based on the facility's production rates. 

Additionally, IPAA/AXPC believes that marginal well facilities should be excluded from 
the scope of the CTG. Clearly, the burden of adding capture equipment- and certainly the 
burden of replacing storage vessels- cannot be readily borne by marginal well operations. EPA 
relates emissions to production rates as shown in the following table. The information contained 
in the table shows that marginal well operations fall well below even EPA's presumed RACT 
threshold of 6 tons/year. Consequently, rather than deliberate on emissions estimates, the 
straightforward approach to defining the scope of the storage vessel CTG would be to exclude 
marginal well operations. Similarly, when a facility's production levels fall to the point when it 
becomes a marginal well operation, it should no longer be required to operate any vapor capture 
system. Beyond that, there should be the opportunity -like there is in Subpart 0000 - to 
demonstrate that uncontrolled emissions levels are below 4 tons/year to obtain an exclusion from 
the storage vessel CTG. 
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Table 4-2. Average Oil aml Condensate Production ~uul Storage Vessel Emissions t>er 
Production Rate 

Oil Wells Gas WeDs 

Production ;l,, ......... .,. 
.,. '"L'18"' Oil CrudE> Oil ""'""'"l!!>"' CondE>nsatt> Rate Bracket <::ondensate 

Production Rate ::::~v""'~'"' Vt'ssel. Ci• ~ Ve.ssel (JlOF, per Oil Well 
Production :Rate .,, 

VOC Emissions pe1· Ga.s WeU VOC Emissions 
n. •• , ..... r) 
\'"'"'..,'""1 (bblldasy) 

0-1 0.385 0.083 OJH83 OJB8 
1-2 U4 0.287 0.0802 0.168 
2-4 2.66 0.570 0.152 0.318 
4-6 4.45 0.953 0.274 0.573 
6-8 6.22 U3 0.394 0.825 

8-10 8.08 L73 0.499 L04 
10-12 9.83 2.11 0.655 L37 
12-15 12.1 2.59 0.733 L53 
15-20 15.4 3.31 LOO 2.10 
20-25 19.9 4.27 159 332 
25-30 24.3 5.22 L84 3.85 
30-40 305 654 2.55 533 
40-50 39.2 8.41 3.63 759 
50-100 6L6 13.2 5.60 1L7 
100-200 120 25.6 12.1 25.4 
"00-4011 238 51.0 23.8 49.8 

I 400-800 456 97.7 44.1 92.3 
800-L600 914 196 67.9 142 

L600-3,200 L692 363 148 311 
3 .2fl(l.tj,A.fl0 3.353 719 234 490 

6.400-12,800 6.825 1.464 891 L864 

~.800d 0 0 0 

Minor"" maybe due to ·-c,. 

Total Dislnbutiou of \V ells Production Rat<> Bracket 

Coudensate storage vessel VOC emission factor= 

to zero. 

C. Pneumatics 

The proposed CTG addresses both pneumatic controllers (regulated for new sources 
under Subpart 0000) and pneumatic pumps (proposed for new source regulation under Subpart 
OOOOa). IPAA/AXPC believes that these requirements should not apply to marginal well 
facilities. In addition, EPA needs to clarify that the CTG does not apply to pneumatics with 
continuous emissions less than 6 scf/h. 
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D. Compressors 

The proposed CTG addresses a subset of compressors as follows: 

(a) Centrifugal compressors. Each centrifugal compressor, which is a single 
centrifugal compressor using wet seals located between the wellhead and point of 
custody transfer to the natural gas transmission and storage segment. A 
centrifugal compressor located at a well site, or an adjacent well site and servicing 
more than one well site, is not a source subject to VOC requirements under this 
rule. 

(b) Reciprocating compressors. Each reciprocating compressor located between 
the wellhead and point of custody transfer to the natural gas transmission and 
storage segment. A reciprocating compressor located at a well site, or an adjacent 
well site and servicing more than one well site, is not a source subject to VOC 

. d h" 1 59 reqmrements un er t 1s ru e. 

However, it makes no distinction based on the size of the facility. IPAA/AXPC believes that the 
CTG should not apply to marginal well facilities and that its application should be terminated 
when a facility becomes a marginal well operation. 

E. Conclusion 

The proposed oil and natural gas production CTG should be withdrawn. It fails to 
provide a technological analysis based on the fundamental basis for RACM. Instead, it 
arbitrarily applies the new source BSER requirements to existing sources without any realistic 
analysis of whether these technologies are reasonably available and applicable as RACM. It 
largely ignores the differences between the oil and natural gas production industry and other 
industry segments that require recognition of the significant differences across the industry in the 
size and scope of operations. These differences dramatically impact the economic implications 
of controls. While a portion of the CTG proposal creates an application threshold that excludes 
marginal oil and natural gas wells, a similar provision should apply to all of its provisions but 
does not. Finally, with the revision to the NAAQS for Ozone, new areas- many of which are 
rural in nature- will be subjected to the RACM created by the proposed CTG. Not only has 
EPA failed to address this issue in the CTG proposal, EPA's own assessment of the nation's 
ability to attain the Ozone NAAQS demonstrates that this CTG is both unnecessary and 
counterproductive. 

VI. Comments on Source Determination Proposal 

The EPA is soliciting comments on a potential revision of the process for determining the 
nature of a source for certain emissions units in the oil and natural gas sector. Among these are 
facilities that produce oil and natural gas. The proposal addresses CAA new source permitting 

59 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at ~~~~~~~~~~~~~~~~~!l:L..~~~~~~-
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under the Prevention of Significant Deterioration (PSD) program, the Nonattainment New 
Source Review (NNSR) program, and Title V permitting program. IP AA/ AXPC believes that 
establishing certainty regarding source determinations provides an important benefit to the 
permitting process. Below are a series of recommendations and comments that address 
IPAA/ AXPC' s concerns regarding the EPA proposaL However, at the outset, IPAA/ AXPC 
would observe that, while there have been some specific issues associated with past 
interpretations of oil and natural gas production sources, the issue of source determination 
applies to all stationary sources. 

Similarly, this issue of changing the structure of source determination must conform to 
the constraints of past interpretations. As EPA characterizes its actions on source determination 
in the Federal Register: 

Adhering to the statutory language in CAA section 111(a)(3), we have defined the 
term "stationary source" to mean "any building, structure, facility, or installation 
which emits or may emit a regulated NSR pollutant" [40 CFR 52.21(b)(5); 40 
CFR 51.165(a)(1)(i); 40 CFR 51.166(b)(5)]. We have then further defined the 
four statutory terms ''building, structure, facility, or installation'' collectively in 
our NSR regulations to mean ''all of the pollutant-emitting activities which 
belong to the same industrial grouping, are located on one or more contiguous or 
adjacent properties, and are under the control of the same person (or persons 
under common control)," where the "same industrial grouping" refers to the 
two-digit Standard Industrial Classification code [ 40 CFR 52.21 (b)( 6); 40 CFR 
51.165(a)(l)(ii); 40 CFR 51.166(b)(6)]. These three regulatory factors: (1) Same 
industrial grouping; (2) location on contiguous or adjacent properties; and (3) 
under the control of the same person or persons must be evaluated on a case-by
case basis for each permitting decision.60 

EPA needs to confirm clearly that its actions on source determination operate within this larger 
framework. 

EPA presents two approaches to source determination. These comments focus 
principally on Option A -defining the source based on proximity- because IP AA/ AXPC 
strongly opposes Option B, which includes exclusively functionally interrelated equipment. 

Much of the history of the source determination question for oil and natural gas 
production occurred prior to the significant shift in development to shale formations and the 
evolution of technology that has been so successfully applied to produce those resources. These 
changes in the nature of oil and natural gas development alter the physical aspects of producing 
operations. Oil and natural gas production operations have moved from a framework where 
numerous vertical wells were drilled in developing a resource play to a framework where 
development relies on significant horizontal legs providing access to the resources. 
Correspondingly, a typical well site will now include numerous individual wells ranging from six 

60 Source Determination for Certain Emission Units in the Oil and Natural Gas Section, 80 Fed. Reg. 56,579, 56,580 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pts. 49, 51, 52, et al.). 
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to twelve to, sometimes, twenty. As a result, the concepts that drove past EPA actions to 
consider source determination approaches that aggregate multiple well sites together
essentially the "daisy chaining" concept the EPA seeks to avoid in this proposal- no longer 
reflect the industry's common practices. 

Similarly important, the regulatory structure that affects oil and natural gas production 
has changed significantly. Since the beginning of 2015, the industry has been subjected to NSPS 
requirements on completions of new hydraulically fractured natural gas wells, pneumatic 
controllers, and storage vessels. Currently pending are proposals to regulate new hydraulically 
fractured oil wells, pneumatic pumps, compressors, and fugitive emissions. These regulations 
apply to virtually every new well site and manage the emissions. Consequently, the issue of 
emissions management is essentially settled, and the principle issue of the source determination 
rule will be the regulatory burden for the specific permitting programs of the proposals- PSD, 
NNSR, and Title V. Because emissions are not the driving factor in the decision, EPA should 
move toward limiting burdens rather than expanding them. 

These factors shape our view that Option A -Define Source Based on Proximity (Similar to 
the NESHAP) - is the far better framework to address source determination. As EPA 
characterizes Option A: 

Under the first, and currently preferred, option for which the EPA is taking 
comment, the EPA proposes to define "adjacent" such that the source is similar to 
that in the NESHAP for this industry, Subpart HH, National Emissions Standards 
for Hazardous Air Pollutants From Oil and Natural Gas Production Facilities ( 40 
CFR 63.760). Under this option, the "source" for oil and natural gas sector 
activities is presumed to be limited to the emitting activities at the surface site, 
and other emitting activities will be considered "adjacent" if they are proximate. 
Thus, under this first option, two or more surface sites must be considered as a 
single source if they share the same SIC code, are under common control, and are 
contiguous or are located within a short distance of one another. 

We prefer this option because we believe that a definition that centers on a surface 
site is familiar to the industry and the regulators because of the current NESHAP 
requirements, so it will streamline permitting. We also believe that a definition 
focused on a surface site most closely represents the common sense notion of a 
plant for this industry category. Surface sites that are not in close proximity to 
one another may be on a separate lease which may not align with the common 
sense notion of a single plant. In addition, we believe that this definition is 
consistent with Congress' intent, at least as they expressed it with regard to 
[hazardous air pollutants (]HAPs[)], as discussed previously.61 

IPAA/ AXPC essentially agrees with EPA's characterization and its rationale. Where 
IP AA/ AXPC differs relates to an issue where EPA seeks specific comments -whether it is 

61 Id. at 56,586-7. 
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appropriate to establish a specific distance within which to consider multiple surface sites as a 
single source, and if so, what that distance should be. EPA is proposing a distance of a 1;4 mile. 
IP AA/ AXPC believes that EPA should, instead, adhere to the approach it has used in the 
NESHAP formulation. EPA should base its final factor on sites being contiguous in addition to 
sharing the same SIC Code and being under common controL 

This approach improves on the proximity concept because it avoids picking an arbitrary 
distance, such as a 1;4 mile. Moreover, it readily addresses another issue that EPA raises
"daisy-chaining". EPA is correct to be concerned that linking one site to another through its 
proximity invites the opportunity to link a third or a fourth or more sites solely on the basis of 
proximity. There is no value in daisy-chaining since the individual sites are each subject to the 
emissions management requirements under the appropriate NSPS or whatever additional 
regulations apply. 

If, however, EPA persists in utilizing a specific distance, it is correct that some states use 
1;4 of a mile as a bright line to exclude needless source determinations for facilities outside that 
distance. However, most states then conduct a case-by-case source determination for facilities 
inside the 1;4 mile based on proximity and the "common sense notion of a plant." Therefore, if 
EPA persists in utilizing a specific distance, it should follow the example of most of the oil and 
gas producing states and use the bright line to trigger a case-by-case source determination inside 
that bright line. It is also important to recognize that using an arbitrary distance raises questions 
of daisy-chaining, and EPA should have language either in the rule or the preamble to state that 
facilities should not be daisy-chained. EPA has also asked from where a specific distance should 
be measured. We suggest that the distance be based on the center of the new source triggering 
the source determination to the center of any nearby facility. 

EPA should reject Option B- Define Source To Include Exclusively Functionally 
Interrelated Equipment. Option B essentially invites daisy-chaining. It creates the opportunity 
to link multiple facilities regardless of the distances between them. For example, as EPA states 
"[e]xclusive functional interrelatedness might be shown by connection via a pipeline or other 
means, because of the physical connection between the equipment."62 

This characterization largely parrots the circumstances in the Summit Petroleum Corp. v. 
US. Environmental Protection Agency, 690 F.3d 733 (6th Cir. 2012) case. In this case, as EPA 
describes in its discussion of these proposals: 

In the decision, the Court said that the EPA's use of interrelatedness in 
determining whether sources were "adjacent" is unreasonable and contrary to the 
plain meaning of the term as currently used in EPA's regulations. The two judges 
in the majority found that the term "adjacent" was unambiguous and its plain 
meaning related only to physical proximity, and thus could not include 

62 Id. at 56,587. 
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consideration of functional interrelatedness. The EPA sought rehearing of the 
Court's decision, but that request was denied.63 

Why EPA would suggest moving back toward this judicially rejected approach is unfathomable. 
More importantly, it does not create any environmental benefits, because, as stated above, the 
existence of the current and proposed EPA oil and natural gas production regulatory 
requirements would apply to the separate facilities. Option B would only create substantially 
expanded regulatory burdens. 

In conclusion, IP AA/ AXPC believes that EPA's appropriate choice is a modified Option 
A relying on the use of a contiguous border to aggregate sources if aggregation is appropriate. 
To facilitate clarity on this issue, IP AA/ AXPC suggests adding the following definition where 
appropriate in the Code of Federal Regulations: 

"Contiguous or adjacent properties" mean surface areas with an affixed building, 
structure, facility or installation including permanently graded or cleared areas for 
such building, structure, facility or installation, that share an edge/boundary, 
physically touch, and are adjoining or physically abutting. 

CONCLUSION 

IP AA/ AXPC values the opportunity to comment on the above referenced regulatory 
proposals. The oil and natural gas production industry has worked closely with EPA over the 
past decade to promulgate reasonable, cost-effective regulations on air emissions. While 
industry objected to various aspects of the Subpart 0000 regulations controlling VOC 
emissions from various sources within the oil and natural gas sector, through the administrative 
reconsideration process and revisions to Subpart 0000, many of the issues have been addressed 
without protracted and costly litigation. The proposed Subpart OOOOa and CTG regulations 
seem to represent a departure from a willingness on the part of this Administration to promulgate 
reasonable, cost-effective, and most importantly, needed regulations. 

EPA's pollutant of concern is methane. Unlike other "pollutants" and other industrial 
"products," methane is not treated as a pollutant in the oil and natural gas industry- it is a 
valuable product. Unlike other industries, market forces are constantly at work to minimize what 
EPA views as a pollutant and our industry views as a product. The fact methane is a primary 
constituent of what this industry produces explains, in large part, why emissions from the 
exploration and production segment of the oil and natural gas sector have gone down while 
production has gone up (see Section I above). In reality, most of the reductions are a function of 
voluntary measures by producers to retain/capture methane or state regulatory programs where 
oil and natural gas production has increased dramatically in the past decade. 

A central theme to IP AA/ AXPC' s comments is that the proposed Subpart OOOOa 
regulations are unnecessary and the CTG proposed regulations are, at best, premature. The 

63 Id. at56,584. 
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EPA's legal foundation and basis for the proposed Subpart OOOOa and CTG regulations are 
dubious and invite legal challenge. It is arbitrary and capricious for EPA to base its proposed 
methane regulations (NSPS and CTG) on a model that predicts the social cost of methane. The 
irony is that EPA can accomplish a majority of its goals with modifications to existing 
regulations and attainment of the current Ozone NAAQS. The cost ofEPA's proposed NSPS 
and CTG is not justified. 

A. Proposed Methane New Source Performance Standards Summary Comments 

• Regulations cannot be based on what EPA "believe[ s ]" "the industry can bear ... and 
. ,64 

surv1ve. 
• EPA's "consistency," patchwork "endangerment finding," and global warming 

concerns do not warrant direct regulation of methane emissions from the oil and 
natural gas sector. 

• EPA's failure to evaluate the cost associated with the potential regulation of existing 
sources under Section Ill( d) is arbitrary and capricious. 

• States (and operations within those states) should not be penalized for taking early 
action to address emissions from the oil and natural gas sector, i.e., compliance with 
essentially equivalent state programs should be deemed compliance with the finalized 
Subpart OOOOa regulations. 

• EPA's focus on fugitive emissions at well sites and compressor stations is premature 
and not supported by reliable cost/benefit data. 
o EPA's request for input and comment on numerous aspects of the proposed 

regulations is indicative of an issue that regulators and industry are still learning 
to address. 

o The "corporate fugitive management program" is a logical way to address the 
issue, but regulators and companies need time to determine what such a program 
should look like. 

o EPA's cost-effectiveness analysis for the proposed regulatory package suffers 
from shortcomings on both sides of the equation: for the reasons set forth above, 
the costs are understated and the benefits are overstated or unsupported. 

o States with the most active shale plays are learning valuable information on how 
to reduce fugitive emissions. EPA should not rush to judgement and establish 
federal standards that will be inconsistent, duplicative and potentially unnecessary 
because of state efforts. 

o For the reasons stated above, EPA should not dictate a specific technology for 
determining "leaks." OGI may be appropriate in certain instances, but EPA's 
selection of one technology is arbitrary and capricious. 

o EPA's proposed approach to determining the frequency of LD AR surveys based 
on percentage of leaking components demonstrates its lack of understanding of 
the issues associated with fugitive emissions. As discussed above, EPA's 

64 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60) 
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proposed regulations would impose significant costs on the industry with dubious 
environmental benefit. 

o IPAA/ AXPC supports EPA's proposed exclusions but seeks clarification that the 
15 boe exclusion also serves as an off ramp to reduce the burden of the proposed 
regulations. 

• Oil well RECs are not the same as RECs at natural gas wells. 
o IP AA/ AXPC questions if EPA has documented new information to justify the 

cost-effectiveness ofRECs on oil wells. The economics and engineering 
limitations at oil wells are different than natural gas wells, and EPA has failed to 
adequately differentiate between the two and justify RECs at oil wells. 

o IP AA/ AXPC supports the limited exclusions to the oil well REC requirements but 
suggests clarification as to the requirements associated with noncombustible gas. 

• EPA's proposed regulation of pneumatic pumps fails to adequately reflect the 
complexity, cost, and safety issues associated with sending captured natural gas to an 
existing combustion device. IP AA/ AXPC believes that if the costs associated with 
such complexity were adequately reflected, the proposed regulations would not be 
cost effective. 

• IP AA/ AXPC supports EPA's proposed regulations that indicate the compressor rules 
do not apply to compressors at the wellsite but requests clarification that a similar 
exclusion applies under the proposed CTG. 

B. Proposed CTG Summary Comments 

• The CTG regulations must be based on a technological analysis for RACM instead of 
arbitrarily transposing new source BSER requirements to existing sources. 

• The CTG regulations need to recognize differences across the oil and natural gas 
production industry that recognize size and scope of operations. 
o Marginal oil and natural gas production facilities should be excluded from all of 

the CTG. 
• The CTG regulations must be based on their applicability to manage VOC emissions 

in Ozone NAAQS nonattainment areas. 
o EPA has failed to provide justification for the CTG as necessary for Ozone 

NAAQS attainment and, in reality, EPA's projections of Ozone NAAQS 
attainment in 2025 demonstrates the CTG are not necessary. 

o Implementation of the CTG in the absence of a demonstrated need is 
counterproductive and unnecessarily constrains economic growth. 

C. Proposed Point Source Determination Summary Comments 

• EPA should adopt a Source Determination definition that adheres to the approach it 
has used in the NESHAP formulation. EPA should base its final factor on sites being 
contiguous in addition to sharing the same SIC Code and being under common 
controL 

• EPA should reject the use of functionally related equipment as a consideration in 
adopting revisions to its Source Determination definition. 
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If EPA has any questions or concerns, please do not hesitate to contact us. 

Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 

Sincerely, 

Lee Fuller 
Executive Vice President 
Independent Petroleum Association of America 

V. Bruce Thompson 
President 
American Exploration & Production Council 

ED_000738_00002248-00059 



AAPL 

AEO 

AESC 

ANGA 

API 

AR5 

AVO 

AWEA 

AXPC 

boe 

BSER 

CAA or Act 

CMSA 

CTG 

EIA 

FLIR 

GHG 

GOR 

HAPs 

IADC 

IAGC 

IPAA 

IPCC 

LDAR 

ATTACHMENT A 

ACRONYM INDEX 

American Association of Professional Landmen 

Annual Energy Outlook 

Association of Energy Service Companies 

America's Natural Gas Alliance 

American Petroleum Institute 

Fifth Assessment Report 

audio/visual/ olfactory 

American Wind Energy Association 

American Exploration and Production Council 

barrels of oil equivalent 

best system of emission reductions 

Clean Air Act 

Consolidated Metropolitan Statistical Area 

Control Technique Guidelines 

Energy Information Administration 

forward looking infrared 

Greenhouse Gas 

gas-to-oil ratio 

hazardous air pollutants 

International Association of Drilling Contractors 

International Association of Geophysical Contractors 

Independent Petroleum Association of America 

Intergovernmental Panel on Climate Change 

leak detection and repair 
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NAAQS 

NCA3 

NESHAP 

NGO 

NNSR 

NSPS 

NSWA 

NYMEX 

OGI 

OTR 

PESA 

PSD 

RACM 

RACT 

RECs 

RIA 

SCAD A 

sec 

SIC 

SIPs 

TSD 

USG 

USGCRP 

USOGA 

National Ambient Air Quality Standards 

2014 National Climate Assessment, Climate Change Impacts in the United 
States 

National Emission Standards for Hazardous Air Pollutants 

non-governmental organizations 

Nonattainment New Source Review 

New Source Performance Standards 

National Stripper Well Association 

New York Mercantile Exchange 

optical gas imaging 

ozone transport regions 

Petroleum Equipment & Services Association 

Prevention of Significant Deterioration 

Reasonably Available Control Measures 

reasonably available control technology 

reduced emissions completions 

Regulatory Impact Analysis 

supervisory control and data acquisition 

social cost of carbon 

social cost of methane 

Standard Industrial Classification 

State Implementation Plans 

Technical Support Document 

United States Government 

U.S. Global Change Research Program 

U.S. Oil & Gas Association 
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voc 

VRU 

WEA 

Volatile Organic Compound 

vapor recovery units 

Western Energy Alliance 
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To: Koerber, Mike[Koerber.Mike@epa.gov]; Air Division Directors Call 
List[Air_Division_Directors_Caii_List@epa.gov] 
From: Dewey, Amy 
Sent: Tue 12/22/2015 6:56:10 PM 
Subject: RE: Ozone background white paper 

Amy H. Dewey 

Special Assistant, Office of the Administrator I Office of Public Engagement I Environmental 
Protection Agency I Tel202-564-7816 I dewey.amy@epa.gov 

From: Koerber, Mike 
Sent: Tuesday, December 22, 2015 12:45 PM 
To: Air Division Directors Call List <Air_ Division_ Directors_ Call_ List@epa.gov> 
Subject: FW: Ozone background white paper 

From: Koerber, Mike 
Sent: Tuesday, December 22, 2015 11:56 AM 
To: Wortman, Eric 
Subject: Ozone background white paper 
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Eric- Not sure if you got this yet. Please share with the Regions and have them share it with 
their states. Thanks. 

EPA will hold a two-day workshop with stakeholders to advance the collective understanding of 
technical and policy issues associated with background ozone, with one day for representatives 
of state, tribal and local air agencies; and other day for other stakeholders. The workshop is part 
of the agency's ongoing efforts to engage with stakes and stakeholders on implementation of the 
2015 ozone National Ambient Air Quality Standards. EPA also is releasing a white paper that 
includes information on background ozone and how it could be accounted for in implementing 
the standards. 

For information about the workshop and the white paper, please go to: 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; 
Dunham, Sarah[Dunham.Sarah@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Kocchi, 
Suzanne[Kocchi.Suzanne@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; Atkinson, Emily[Atkinson.Emily@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov] 
From: South, Peter 
Sent: Man 12/21/2015 7:38:14 PM 
Subject: Methane Discussion: Materials in prep for today's meeting 

I have attached the briefing slides in prep for today's meeting on methane. 

Please call me or Mike Koerber with any questions relating to this information. 

Thank you. 

Pete South 

OAR/OAQPS/10 

U.S. EPA 

office: 919 541-5359 

ED_ 000738 _ 00002260-00001 



ED_000738_00002260-00002 



From: Wortman, Eric .-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· !"-·-·-·-·-·-·-·-·-·-·-·-·-·! 

Location: Conference Line:! Conference Code i Passcode:! conference code ! 
I mporta nee: Norma 1 '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 '-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Subject: Air Division Directors Bi-weekly Call 
Start Date/Time: Man 12/21/2015 9:00:00 PM 
End Date/Time: Man 12/21/2015 10:00:00 PM 

Updated agenda for today's ADD call. 

Biweekly Air Division Directors Conference Call 

Co nfe re n ce Line: L~~?.~~f~~~~~~~~~~~~?.~~] 
Pa rtici pant Passcode: [~~!'-~i~f.~~~i.i.~~<i.~~J 

Date: Monday, December 21, 2015 

Time: 4:00 to 5:00 Eastern Time 

Agenda 

4:00 Roll Call 

Rl: 

R2: 

R3: 

R4: 
RS: 

R6: 

R7: 

RS: 

R9: 

RlO: 

4:05- Budget Update: OPMO 

OAQPS: 

OAP: 

OTAQ: 

ORIA: 
OGC: 

OAPPS: 

ORD: 

OECA: 

OPMO: 

10: 

4:15- Geographic Strategies Group Update: Rhea Jones (OAQPS) 

a. S02 Designations 

b. Ozone Designations Guidance 

c. Exceptional Events 

4:25- Background Ozone White Paper & Workshop: Scott Mathias (OAQPS) 

4:35- CPP Implementation Update: OAQPS- AQPD 

4:40- Communications Update: John Millet 
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4: 45- Program Office Updates: 

a. OAP: Mollie Lemon 
b. OTAQ: Tia Sutton 
c. ORIA: Ron Fraass 
d. OAQPS: Mary Henigin 

4:50 - Regional Report Out of Activities 

Upcoming Meetings: 

• NACAA Communicating Air Quality Conference: March 15-17, Chicago, IL 

• ECOS Spring Meeting: April11-13, Nashville, TN 

• WESTAR Spring Meeting: April19-20, Incline Village, NV 

• Spring 2016 NACAA Meeting: May 16-18, Sante Fe, NM 

• AWMA Conference & Exhibition: June 20-23, New Orleans, LA 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Sun 12/20/2015 1:17:42 AM 
Extension Statement 

a few tweaks 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Sun 12/20/2015 12:29:57 AM 
OG slides 
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To: 
From: 
Sent: 
Subject: 

Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCoy, Britney 
Fri 12/18/2015 8:43:26 PM 
For Your Review- SNAP Status Change Rule #2 

I've attached the advance of the SNAP Status Change Rule #2 for your review. 

Have a great weekend. 

Britney 

Britney J. McCoy, Ph.D. 
Special Assistant 
Office of Air and Radiation 
Environmental Protection Agency 

c·-~9.7.:~!.!~.:27._1_~ .. (office) 
i_~~~s_o._~~~-~-~i-~~.:~j ( c e 11) 

Email: ~~~~=-.L==-"'-'='-'-
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To: 
From: 
Sent: 
Subject: 

Cyran, Carissa[Cyran. Carissa@epa .gov]; Goffman, Joseph[Goffman .Joseph@epa.gov] 
Drinkard, Andrea 
Fri 12/18/2015 8:36:31 PM 
Statements 

Here's an updated file with all of the statements. Carissa will put this in your folder along with 
the response letter that she updated. 
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Comment Period Extension Statements 

Exceptional Events Comment Extension 

Statement 

In response to requests, EPA is extending the public comment period for the Exceptional Events 

proposal and the draft guidance for preparing exceptional events demonstrations for wildfire events. 

The comment period will close on February 3, 2016, giving commenters 15 additional days. We believe 

that a 75-day comment period allows interested parties adequate time to thoroughly review and 

analyze these documents and provide meaningful comments. More information: 

Question 1: Why is EPA not extending for the full 30 days that some have requested? 

The EPA intends to finalize these rule revisions before October 1, 2016, which is the date by which 

states, and any tribes that wish to do so, are required to submit their initial designation 

recommendations for the 2015 National Ambient Air Quality Standards (NAAQS) for ozone. Any further 

comment period extension would jeopardize EPA's ability to provide timely guidance to our state, local 

and tribal partners. 

CEIP Comment Extension Denial 

Statement 

EPA has been engaging with states and stakeholders on the design of the Clean Energy Incentive 

Program (CEIP). EPA has hosted four webinars and set up an informal docket to give the public the 

opportunity to provide input early in the CEIP planning process. The public can continue to submit input 

on the CEIP to this non-regulatory docket or they can submit formal comments on CEIP issues to the 

Federal Plan and Model Rules docket, which will remain open through January 21, 2016. EPA will review 

the input we received throughout this process as we determine the next steps for the program. 

Additional information: .~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

Federal Plan Comment Extension Denial 

Statement 

After reviewing requests to extend the public comment period for the Clean Power Plan Federal Plan 

and Model Rules proposal, the agency has decided not to extend the deadline for this proposal. The 

public has had since August 3, 2015- which will be more than five months when the comment period 

closes in January -to review the proposal. The comment period on the proposal will remain open 

through January 21, 2016. More information: .~~LL:!~~~=~~~~=~~~-'=~~=~=-'-

Question 1: Why is EPA not extending the comment period further? 

For the Federal Plan and Model Rules, this rulemaking is designed in part to demonstrate a readily 

available path forward for Clean Power Plan implementation, and present flexible, affordable 
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implementation options for states. The public has had since August 3, 2015-which will be more than 

five months when the comment period closes in January-to review the proposal. State initial 

submittals are due to the EPA in September 2016, and EPA is committed to finalizing the model rules in 

as timely a manner as possible to support states as they work to implement the Clean Power Plan. 

CSAPR Update Comment Period Extension 

Statement 

The EPA received several requests to extend the public comment period for the proposed rule titled 
11Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS." The EPA will extend the public 

comment period to 60-days in order to ensure that the public has sufficient time to review and 

comment on the proposal. The public comment period will now close on February 1, 2015. We believe 

that a 60-day comment period allows interested parties adequate time to thoroughly review and 

analyze these documents and provide meaningful comments. More information: 

Question 1: Why is EPA not extending the comment period further? 

The EPA intends to finalize this rule in the summer of 2016 and proposes implementation beginning with 

the 2017 ozone season. Any further comment period extension would jeopardize the states ability to 

meet their 2018 moderate nonattainment deadline for the 2008 Ozone NAAQS. 

Joint Q&A 

Question 1: I noticed that you have quite a few comment periods ending in the middle of January, are 
these extensions or denials related? 

The comment periods for the Exceptional Events Rule, CSAPR Update, Clean Power Plan Federal Plan 

and Model Rules and the proposed supplemental cost finding for the Mercury and Air Taxies Standards 

are closing in the middle of January. Stakeholders have asked the agency to extend the comment 

periods for the Exceptional Events Rule, the CSAPR Update and the Federal Plan and Model Rules. EPA 

has reviewed the requests and has decided to extend the comment periods for the Exceptional Events 

and CSAPR Update proposals. EPA is not extending the comment period on the Federal Plan and Model 

Rules proposal. While these individual decisions are not related, they do ensure that commenters have 

adequate time to thoroughly review and provide meaningful comment on each of these actions. 

Question 2: What are the comment period deadlines for the four rules? 

Proposed Supplemental Cost Finding for the Mercury and Air Taxies Standards: January 15, 2016 

Proposed Federal Plan and Model Rules: January 21, 2016 

Proposed CSAPR Update: February 1, 2016 

Proposed Exception Events Rule: February 3, 2016 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; 
Goffman, Joseph [Goffman .Joseph@epa.gov] 
From: Cyran, Carissa 
Sent: Fri 12/18/2015 7:02:07 PM 
Subject: RE: Comment Extension Request, Cross-State Air Pollution Rule; EPA-HQ-OAR- 2015-0500 

Thanks Janet, I just sent this forward. 

From: McCabe, Janet 
Sent: Friday, December 18, 2015 1:58PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Cyran, Carissa <Cyran.Carissa@epa.gov>; 
Goffman, Joseph <Goffman.J oseph@epa.gov> 
Subject: FW: Comment Extension Request, Cross-State Air Pollution Rule; EPA-HQ-OAR-
2015-0500 

From: Ted Steichen 
L~========~~~==~J 

Sent: Friday, December 18, 2015 12:42 PM 
To: McCabe, Janet 
Cc: Dunham, Sarah 
Risley, David 
Howard Feldman 

Harvey, Reid 
Mara E. Zimmerman 

Subject: Comment Extension Request, Cross-State Air Pollution Rule; EPA-HQ-OAR-
2015-0500 

Dear Acting Assistant Administer McCabe, 

Please see the attached request to extend the comment period by 45-days for the Environmental 
Protection Agency's Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS; 
Proposed Rule; December 3, 2015; 80 Fed. Reg. 75,706; Docket No. 
EPA-HQ-OAR-2015-0500. 

Thank you in advance for your consideration of our request. 
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Ted Steichen 

Senior Policy Advisor 

American Petroleum Institute 

1220 L StNW 

Washington DC 20005 

202.682.8568 
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To: Drinkard, And rea[Drinkard .Andrea@epa.gov]; Cyran, Carissa[Cyran. Carissa@epa .gov]; 
Goffman, Joseph [Goffman .Joseph@epa.gov] 
From: McCabe, Janet 
Sent: Fri12/18/20156:58:11 PM 
Subject: FW: Comment Extension Request, Cross-State Air Pollution Rule; EPA-HQ-OAR-
2015-0500 

From: Ted Steichen [mailto:SteichenT@api.org] 
Sent: Friday, December 18, 2015 12:42 PM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Dunham, Sarah <Dunham.Sarah@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>; 
Risley, David <Risley.David@epa.gov>; Mara E. Zimmerman <ZimmermanM@api.org>; 
Howard Feldman <Feldman@api.org> 
Subject: Comment Extension Request, Cross-State Air Pollution Rule; EPA-HQ-OAR-
2015-0500 

Dear Acting Assistant Administer McCabe, 

Please see the attached request to extend the comment period by 45-days for the Environmental 
Protection Agency's Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS; 
Proposed Rule; December 3, 2015; 80 Fed. Reg. 75,706; Docket No. 
EPA-HQ-OAR-2015-0500. 

Thank you in advance for your consideration of our request. 

Ted Steichen 

Senior Policy Advisor 

American Petroleum Institute 

1220 L StNW 

Washington DC 20005 
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202.682.8568 
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December 18, 2015 

Ms. Janet McCabe 
Acting Assistant Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Mail Code 1101A 
Washington, DC 20460 

Ted Steichen 
Senior Policy Advisor 

Regulatory and Scientific Affairs 

2220 L Street1 NW 
Washington, DC 2ooos-4o7o 

USA 
Telephone 

Fax 
Email 
www.api.org 

202-682-8568 
202-682-82]0 

steichent@api.org 

Subject: Comment Extension Request, Environmental Protection Agency's Cross-State Air 
Pollution Rule Update for the 2008 Ozone NAAQS; Proposed Rule; December 3, 2015; 80 
Fed. Reg. 75,706; Docket No. EPA-HQ-OAR-201~500 

Dear Acting Assistant Administrator: 

On behalf of the American Petroleum Institute (API) I request a 45-day extension of 
the public comment period for the subject proposal until March 4, 2016. 

API is the only national trade association representing all facets of the oil and natural 
gas industry, which supports 9.8 million U.S. jobs and 8 percent of the U.S. economy. API's 650 
members include large integrated companies, as well as exploration and production, refining, 
marketing, pipeline, and marine businesses, and service and supply firms. They provide most of 
the nation's energy and are backed by a growing grassroots movement of more than 30 million 
Americans. 

To develop these comments API will be querying member companies; seeking their 
insight on this proposal. To provide adequate time to consult with members, consolidate the 
information and provide substantive comments, we request this extension. 

Thank you in advance for your timely consideration of this request. I look forward to 
your response; in the meantime, if there are any questions please contact me at 202-682-8568 or 

Sincerely, 

Is/ 

An equal opportunity employer 

ED _000738_00002278-0000 1 



Copy to: 

ED_000738_00002278-00002 



To: OAR-WIDE-EVERYONE[OARWIDEEVERYONE@epa.gov]; Air Division Directors and 
Deputies[Air_Division_Directors_and_Deputies@epa.gov]; OGC ARLO[OGC_ARLO@epa.gov] 
Cc: Evans, DavidA[Evans.DavidA@epa.gov]; Nagelhout, Peter[Nagelhout.Peter@epa.gov]; 
Vaught, Laura[Vaught.Laura@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov] 
From: McCabe, Janet 
Sent: Fri 12/18/2015 6:05:35 PM 
Subject: OAR Weekly Shout Out 

Dear Colleagues, 

This week, I'd like to talk transport. But perhaps not in the way we traditionally think of it (I'm 
looking at you, OTAQ :-)).Rather, I'd like to highlight the interstate transport of air pollution to 
downwind states, which affects public health in those states, and their ability to meet air quality 
standards. The Clean Air Act requires upwind states to address pollution that is contributing to 
poor air quality in their downwind neighbor states in what is sometimes referred to as the "Good 
Neighbor" provision. 

This is the subject of our proposed Cross-State Air Pollution Update Rule, a.k.a. the CSAPR 
Update Rule, which we Starting in 2017, the proposal would reduce 
summertime emissions ofNOx from power plants in 23 states in the eastern half of the U.S., 
providing $1.2 billion in health benefits - which far outweighs the estimated costs of $93 million 
per year. 

EPA issued the first Cross-State Air Pollution Rule in July 2011 to help states meet the 1997 
ozone NAAQS. Following a long and winding trip through a number of legal challenges, the 
CSAPR approach to define upwind state obligations under the good neighbor provision was 
affirmed by the U.S. Supreme Court in 2014. So now, we're applying it to the 2008 NAAQS
which is great, because it will cement the approach for good neighbor SIPs, making it much 
more straightforward for states and EPA to satisfy these obligations in the future. I won't go into 
too much detail on the framework here, but you can read more about how the proposed rule 
would work in this online. 

Like so much of our work in OAR, this has truly been a team effort over the last couple years, 
and I want to recognize the following staff members across the agency for their hard work: 
OAP: Reid Harvey, Rick Haeuber, Jeb Stenhouse, David Lifland, David Risley, George 
Bowker, Michael Cohen, Erika Wilson, Brian Fisher, Gabrielle Stevens, Jeremy Mark, Leland 
Deck, Beth Murray, Ron Sobocinski, Bob (Robert) Miller, Gene Sun, and Kristina Friedman; 
OAQPS: Mike Koerber, Richard Wayland, Tyler Fox, Norm Possiel, Brian Timin, Alison Eyth, 
Kirk Baker, Rich Mason, Jeff Vukovich, Alexis Zubrow, Anna Wood, Michael Ling, Rhea 
Jones, Gobeail McKinley, Christopher Werner, Erika Sasser, Darryl Weatherhead, Kathy 
Kaufman, Larry Sorrels, Brian Keaveny, Neal Fann, and Jan Cortelyou; OGC: Kristi Smith, 
Stephanie Hogan, Kaytrue Ting, and Ragan Tate; OAPPS: Tamara Saltman; and OP: David 
Evans and Peter Nagelhout. 

Your contributions to modeling, inventory work, communicating with states and stakeholders, 
drafting the preamble, doing the legal review, economic analysis, editing and proofreading, and 
helping with the interagency review have all been invaluable. 
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Stay tuned for next week's message about Paris and one of the best holiday gifts the planet has 
ever received. 

Have a nice weekend everyone and if you have already taken off for the holidays, safe travels! 

Janet 

Caption: This map shows the CSAPR Update Rule "linkages" between pollution from upwind 
states and areas in downwind states that have problems attaining or maintaining the 2008 ozone 
NAAQS. It also shows my route home to Indianapolis for the holidays. Also be sure to check 
out the interactive map at =~~~~"~~~=-='-'="==-~~~"'~~'-"=-~-"=-'"'--""-'--===='-"-

generating units in the proposed CSAPR Update Rule. You can click on a power plant for 
information about that plant, including name, location, and 2014 emissions. 

ED_000738_00002279-00002 



ED_000738_00002279-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Joe, 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Gunning, Paui[Gunning.Paul@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov] 
Cozzie, David 
Fri 12/18/2015 3:20:01 PM 
Another version 

I know you were looking at this today and wanted to get you a version that incorporates some 
edits from Sarah Dunham. :-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·oeii"l:ierative-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·'-···················································"!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
i Deliberative i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

David 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; Friedman, Kristina[Friedman.Kristina@epa.gov]; Terry, 
Sara[Terry.Sara@epa.gov] 
From: Drinkard, Andrea 
Sent: Fri 12/18/2015 12:12:54 AM 
Subject: Fwd: Comment Period Extensions 

Hi Janet and Joe, 

Attached are statements and Q&As for the comment extensions or denials. I've also drafted a 
Q&A at the end of the document in case we get asked about how these actions are related. I may 
be off base with my response, so apologies in advance if I am. 

Janet, you should have the letters tonight for review. 

Please let me know if you have any comments on the statements, etc. We can talk more 
tomorrow if needs be. 

Andrea Drinkard 
(o) 202.564.1601 

c c) r.·~~~~~~.?.~.~!.·~~?.!~~~~-Y.J 

Begin forwarded message: 

From: Andrea Drinkard r-·-·-·-·-P-e"lionai"_P_rivacy-·-·-·-·-·i 
Date: December 17, 20 1S.af7-:<)s·:o~fPKf"I~~sT·-·-·-·-·-·-·-·-' 

To: Andrea Drinkard 
Subject: Comment Period Extensions 
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To: EPA First Line Supervisors[EPA_First_Line_Supervisors@epa.gov]; EPA 
Supervisors[EPA_Supervisors@epa.gov] 
Cc: Vizian, Donna[Vizian.Donna@epa.gov]; Rushin, Caroi[Rushin.Carol@epa.gov]; Osborne, 
Howard[Osborne.Howard@epa.gov]; Amorosi, Joanne[Amorosi.Joanne@epa.gov]; Swenson, 
Sarah[Swenson.Sarah@epa.gov]; Kelty, Diane[Kelty.Diane@epa.gov] 
From: Bloom, David 
Sent: Thur 12/17/2015 9:54:05 PM 
Subject: December Administrative Update for Supervisors 

Colleagues, 

OCFO, OARM, and OEI have prepared the below December Administrative Update for 
supervisors. We hope you will find this information helpful when speaking with your staff about 
administrative activities during your in-person staff meetings. If you need to share this update 
electronically with your staff, please remember that it contains agency-wide policy and should 
not be edited. 

If you have any questions or feedback on the December Administrative Update, or if you have 
suggestions for future topics, please contact Diane Kelty, Office of the Chief Financial Officer, 
at or 202-564-7688. Our January update will resume the normal 
distribution schedule. 

Thank you, 

David 

David Bloom 

Deputy Chief Financial Officer 

Office of the Chief Financial Officer 

Environmental Protection Agency 

(202) 564-1151 
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December Administrative Update 

FY 2016 Budget 

o The Congress has developed a FY 2016 Omnibus Appropriations Bill (HR 2029), which 
maintains EPA's funding at the FY 2015 Enacted Budget level of$8.1 billion. There are 
some changes in funding compared to FY 2015 but most of them are in the STAG account. 

'--Jl_jl_j~l_jl_jl_jl_j The Omnibus does not include provisions that would block funding for 
implementation of the Clean Power Plan; Clean Water Rule; implementation of the recently 
revised National Ambient Air Quality Standards for ozone; nor require the social cost of carbon 
to be revised before it can be incorporated into rulemaking or guidance. 

o To allow time to complete work on the FY 2016 Omnibus bill, Congress passed a third 
short term continuing resolution which extends EPA's current FY 2015 funding level 
through December 22, 2015. 

,_L_~c__jl_jl_j~l_jl_j The Agency will have 30 days from enactment to complete an operating plan and 
make any necessary changes to accommodate priorities. 

FY 2017 Budget 

• We received OMB's response (referred to as the OMB "Passback") to EPA's FY 2017 
budget proposal in late November. 

• We are currently negotiating an agreement with OMB on final policy and funding issues. 
• The FY 2017 President's Budget request, including EPA's budget proposal, is scheduled to 

be transmitted to Congress and available to the public on February 1, 2016. 

PPlus Entry for This Pay Period 

'--J~l_jl_jl_j~'--Jl_j Due to the upcoming holidays, deadlines for PeoplePlus Time and Attendance 
entry and approvals are earlier than normal for the pay period ending December 26, 2015. To 
avoid delays in pay: 

o Employees are required to input, "attest and submit" and "save" their time and attendance 
information in People Plus by 10:00 PM EST on Tuesday, December 22, 2015 
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o All managers and supervisors with time approval responsibilities must complete their 
approvals of submitted time cards no later than 10:00 PM EST on Wednesday, December 23, 
2015. 

•JJJJJJJJ For more information, including the deadlines to correct prior time cards, please see 
the December 7 issue of This Week@ EPA News and/or the December 11 MassMailer. 

•JJJJJJJJ In addition, President Obama granted employees a half day of holiday leave on 
December 24, 2015, via executive order. This time should be entered as "HOLDY". Be on the 
lookout for more guidance from OCFO via your headquarters or regional office's .:._;::;~=::...::.==-

Compass Version Enhancement 

•JJJJJJJJ By the end of February 2016, the Compass Financial System will be upgraded, the 
first since Compass was launched in early FY 2012. 

•JJJJJJJJ Benefits of the upgrade include a prioritized selection of enhancements, improved 
interfaces, strengthened system controls, and alignment with EPA's standard Internet browser, 
Internet Explorer 11 . 

•JJJJJJJJ To prepare for the upgrade, Compass will be unavailable from February 5, 2016-
February 15, 2016. Other systems that interact with Compass also will be impacted and may be 
off line for modification or will hold financial transactions in queue for certain periods during 
February. More detailed information on those systems impacted will be included in the January 
update. 

Anti-Harassment Procedure 

'--"--"'--L-"'-"--"'--'~ In the coming weeks, the Order will be issued agency-wide by Administrator 
McCarthy along with the agency's updated anti-harassment policy. 

Changes to Guidance for Use of Higher-Level Contract Quality Requirements in 
Acquisitions 
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'--"--''--''--'-'-'~-'-''--' Organizations that conduct environmental operations should ensure that changes to 
this section are reflected in the current versions of Quality Management Plans, internal QA 
procedures and Quality Assurance Review Forms. 

_c_cc_JL_J_c_cL_JL_CL_CL_j The changes: (1) Provide updated quality assurance specification references; (2) 
Increase the dollar threshold from $500,000 to $650,000 for program offices to establish 
procedures for QA officer reviews of proposals on procurements, in keeping with other increased 
dollar thresholds in the FAR; (3) Amend FAR clause 52.246-11, Higher-Level Contract Quality 
Requirement, in compliance with changes contained in FAR Case 2012-032; and (4) Remove 
pass/fail as an option and modifies language in Appendix D, Section III (a). 

Phased Retirement 

o Weekly information sessions run through the end of January 2016. 

o To qualify, you must be a full time employee for at least 3 years prior to entry; eligible for 
immediate retirement under CSRS or FERS; and have had no misconduct-based actions 
within the past 2 years. 

o To be selected, an employee must complete the application process, get their manager's 
approval, and there must be sufficient FTE and payroll dollars available to support the 
phased retirement applicant. 

Telework 

o Effective October 8, 2015, there is a new NTEU Master Collective Bargaining Agreement 
with changes to the telework article. 

o Until negotiations are complete on a new AFGE contract, AFGE bargaining unit 
employees will continue under their current Flexiplace agreements. 

o There is also a new policy for non-bargaining unit employees that will become effective on 
January 4, 2016. 

0 Non-bargaining unit employees will be able to telework full time only if 100% of 
their work is portable, their position requires minimal in person interaction, they 
receive approval from their DAA/DRA; and the employee has demonstrated a record 
of accomplishment in terms of meeting performance plan objectives and working 
without close supervision. 
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0 New employees are eligible after a recommended reasonable orientation period of 
three to six months for regular telework. 

0 Formalizes unscheduled telework during closures and events. 

Telework Training 

• Manager Training 
0 Begins in DC in January 2016 and runs through April2016. 
0 Will be held in all 10 regions, Cincinnati, Las Vegas, Ann Arbor and RTP and 

delivered via facilitated webinar for remote locations. 
0 Adobe Connect sessions will be recorded for on line viewing. 
0 Three-hour long sessions will include information on how to telework "better" using 

Agency technology resources; provide scenarios with example responses and 
documentation; outline best practices for managing teleworkers; clarify manager 
discretion and outline how to make telework decisions based on solid business 
justifications; review the process to terminate telework; and provide helpful tips for 
setting up effective office processes that support telework. 

Conflict Management Resources Available on EPA eLearning Site 

o OEI's IT Training Team, in collaboration with OARM's HR office, has created new learning 
programs available to all employees via the =-"-~=~=~=· 

o Books and courses focus on the following topics: Conflict in the Workplace, Conflict 
Resolution for Managers, Customer Conflict, Emotional Intelligence, and General Conflict. 

o Conflict Management was identified as a top skill gap in EPA's 2015 Needs Assessment 
survey. 

Electronic Official Personnel Folder ( eOPF)- Planned Security Changes 

c__jc__jl__Cc__j~l_jl_jl_j OPM is making significant security changes to the eOPF program to better protect 
its IT systems and the sensitive employee data they contain. 

l_jc__jc__jc__jc__jl_jc__jc__j In the near future (projected early spring 2016), employees will no longer be able 
to access their eOPF from any computer connected to the internet. 

o Once these security change takes effect, employees will only be able to access the eOPF 
system while behind the agency firewall (either in the office or connected remotely using 
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o Separating and retiring employees will no longer have up to 90 days after separation from the 
agency to review their eOPF from any computer connected to the internet. 

~~l_j'--J'--Jc__j~'--J Employees who will be retiring or leaving EPA are encouraged to ensure they have 
printed and/or electronically saved copies of their eOPF prior to their last day at the agency. 

~l_jl_jl_j~~l_j~ In addition, as a best practice we are encouraging all employees to periodically 
review and in some cases print their documents in the eOPF. 

~'--Jl_jl_j~'--J'--Jc__j As soon as we are notified, we will provide the exact date when these eOPF 
security changes will be implemented. 

EZ Tech Managed Print Services Phase 2 Starting (HQ 
Only) 

c__cl_jc__jc__j~l_jl_j[_j Phase 2 of the EZ Tech Managed Print Services (MPS) began on November 30, 
2015, and will conclude in June 2016. 

~~L_L__cl_jl_jl_j'--J The MPS team is replacing all HP4700 color printers with the Lexmark C792 color 
printers, starting with the William Jefferson Clinton West Building 6th and 7th floors. 

Headquarter Buildings Wireless Conference Rooms 
Now Complete (HQ Only) 

~c__jl_j'--Jl_jl_j'--Jl_j The Headquarter Wireless Team has successfully installed enterprise wireless in all 
scheduled conference rooms. 

r-T-cr-r-r-r-T-cr- All conference rooms that hold 10 or more people now have wireless. 

'--J~'--J'--Jl_jl_jc__jc__j The wireless network offers employees the opportunity for increased mobility and 
enhanced productivity. 

l_jl_jl_jl_jl_jl_j'--Jl_j Employees will soon see signs indicating wireless availability in each of the 
completed HQ conference rooms.-c 

ED _000738_00002287 -00006 



,_L__c~'--''--''--''--''--' If your office is interested in wireless access in either work areas or conference 
rooms that hold less than 10 people, visit the to learn about 
how to order. 

Reminder: Headquarters Personal Audio Conferencing 
Service (HQ Only) 

r-r-T-cr-"r-;-r-f! This Personal Audio Conferencing Service allows Headquarters employees to 
establish a conference line for up to five participants plus a leader at no cost. 

'--'~'--''--''--'~'--'L_j This is a great telework resource and an excellent alternative for those employees 
without access to a Reservationless-Plus number. 

'--''--''--''--J'--''--''--J~ If your employees need to host conference calls for more than six participants, or 
require additional optional audio conference features and support such as recording, transcripts, 
or operator assistance, a Reservationless-Plus account is needed. 

'--J'--J~L_jc__C~L_j'--J Signing up for HQ Personal Audio Conferencing Service is easy-visit the ~="'
=~==~~==' complete a request form, and click "submit." 

Helpful Links 
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To: Hambrick, Amy[Hambrick.Amy@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; 
Gunning, Paui[Gunning.Paul@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Franklin, Pamela[Franklin.Pamela@epa.gov]; Moore, Bruce[Moore.Bruce@epa.gov]; Weitz, 
Melissa[Weitz.Melissa@epa.gov]; Waltzer, Suzanne[Waltzer.Suzanne@epa.gov]; DeFigueiredo, 
Mark[DeFigueiredo.Mark@epa.gov]; Kocchi, Suzanne[Kocchi.Suzanne@epa.gov] 
From: Cozzie, David 
Sent: Thur 12/17/2015 6:55:00 PM 
Subject: RE: Oil and Gas Strategy Briefing 

are 7. I 114 

From: Hambrick, Amy 
Sent: Thursday, December 1 2015 1:33PM 
To: Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; Gunning, Paul <Gunning.Paul@epa.gov>; 
Goffman, Joseph <Goffman.J oseph@epa.gov> 
Cc: Cozzie, David <Cozzie.David@epa.gov>; Franklin, Pamela <Franklin.Pamela@epa.gov>; 
Moore, Bmce <Moore.Bmce@epa.gov>; Weitz, Melissa <Weitz.Melissa@epa.gov>; Waltzer, 
Suzanne <W altzer.Suzanne@epa.gov>; DeFigueiredo, Mark <DeFigueiredo.Mark@epa.gov>; 
Kocchi, Suzanne <Kocchi.Suzanne@epa.gov> 
Subject: Oil and Gas Strategy Briefing 

For your review, please see the attached Oil and Gas Strategy briefing. 

Thank you, 

Amy 

Amy Hambrick 
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U.S. Environmental Protection Agency 

(919)541-0964 
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To: Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Cozzie, David[Cozzie.David@epa.gov]; Franklin, Pamela[Franklin.Pamela@epa.gov]; Moore, 
Bruce[Moore.Bruce@epa.gov]; Weitz, Melissa[Weitz.Melissa@epa.gov]; Waltzer, 
Suzanne[Waltzer.Suzanne@epa.gov]; DeFigueiredo, Mark[DeFigueiredo.Mark@epa.gov]; Kocchi, 
Suzanne[Kocchi.Suzanne@epa.gov] 
From: Hambrick, Amy 
Sent: Thur 12/17/2015 6:33:13 PM 
Subject: Oil and Gas Strategy Briefing 

For your review, please see the attached Oil and Gas Strategy briefing. 

Thank you, 

Amy 

Amy Hambrick 

U.S. Environmental Protection Agency 

(919)541-0964 
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To: Mooney, John[Mooney.John@epa.gov]; Compher, Michael[compher.michael@epa.gov]; 
Nelson, Diane[nelson.diane@epa.gov]; Czerniak, George[Czerniak.George@epa.gov]; Sypniewski, 
Bruce[sypniewski. bruce@epa.gov]; Breneman, Sara[breneman .sara@epa .gov]; Tyson, 
MaryPat[tyson.marypat@epa.gov]; Marshall, Sarah[marshall.sarah@epa.gov]; 
dickens.brain@epa.gov[dickens.brain@epa.gov]; Damico, Genevieve[damico.genevieve@epa.gov]; 
Aburano, Douglas[aburano.douglas@epa.gov]; Blakley, Pamela[blakley.pamela@epa.gov]; 
nash.carl@epa.gov[nash.carl@epa.gov]; Colon, Toni[Colon.Toni@epa.gov]; 
page.steven@epa.gov[page.steven@epa.gov]; harnett.william@epa.gov[harnett.william@epa.gov]; 
Koerber, Mike[Koerber.Mike@epa.gov]; Wayland, Richard[Wayland.Richard@epa.gov]; 
wood.annmarie@epa.gov[wood.annmarie@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Green, 
Gregory[Green.Gregory@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; craig.elizabeth@epa.gov[craig.elizabeth@epa.gov]; Gunning, 
Paui[Gunning.Paul@epa.gov]; Hufford, Drusilla[Hufford.Drusilla@epa.gov]; Harvey, 
Reid[Harvey.Reid@epa.gov]; Flynn, Mike[Fiynn.Mike@epa.gov]; Rowson, 
David[Rowson.David@epa.gov]; harrison.jed@epa.gov[harrison.jed@epa.gov]; Logan, 
Kia[Logan. Kia@epa.gov]; fraass. ronald@epa.gov[fraass. ronald@epa.gov]; Griggs, 
John[Griggs.John@epa.gov]; Edwards, Jonathan[Edwards.Jonathan@epa.gov]; 
shaw.elizabeth@epa.gov[shaw.elizabeth@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
powers.ths>!lJ9.?_@E?.P_C!,.9.<?.Y.~POWers.thomas@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
From: i Personal Privacy ! 
sent: ··ru·e-"l27l5/2oT5 6:47:55 PM 
Subject: 2015 Region V Tribal Air Resources Journal 

Aaniin, 

We, the Tribes of EPA Region 5 (Minnesota, Wisconsin, Michigan), would like to share with you the 2015 
edition of the Tribal Air Resources Journal, Volume 7. The Tribes in Region 5 have compiled this Journal 
since 2008 to promote our air achievements and successes, and share obstacles and setbacks 
encountered in their Tribal communities and air resources. 

In this Journal each Region 5 Tribe has laid out a one page entry on those issues. Each Tribal entry 
reflects the unique nature of Tribes in R5 and the different issues faced by each. 

Included in the Journal is a summary of facts for R5 Tribal funding and involvement on 
local/regional/national venues. Located in the back of the Journal you will find an updated R5 Tribal map 
and contacts list to contact Tribal Air Professionals for further clarification, discussion and potential 
partnerships. On the back cover you will find a map of the Ceded Territories for MN, WI, MI. The overall 
goal of the Journal is to communicate and promote potential partnerships and leverage resources for R5 
Tribes now and into the future. 

Please share this Journal with all whom you think would be interested. Each year this Journal grows not 
only in number of Tribes, but in useful content to assist and educate you the reader. In 2015 we have 
expanded the Tribal submissions to include ALL 35 Tribes in R5; of which only 16 have formal CAA 
funded Air Programs. 

Please send any correspondence on how the Journal enlightened/assisted you or ideas how it can be 
improved upon for next year to Brandy Toft at the information below. We apologize for any cross 
postings. 

ENJOY! 
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Brandy Toft 
Air Quality Specialist 

·-·---~E?.~_C..Q.-~9.~~J=!9.Q9_.9_f_Qj!~~-E:!._. __________________________________ , 

I Personal Privacy i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~ 

Knowledge is knowing a tomato is a fruit 
Wisdom is knowing not to put it in a fruit salad 
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This year is spe cia/. This year is the first year that theRe gion 5 Trib a/ Air Resources Journal 

has all 35 Tribes represented, plus two consortia. The Journal has made great strides 
since 2008 when it was first brought forward as a concept to become what it has today. 

Tribes needed something to promote their accomplishments and successes, and share 

obstacles and setbacks encountered along the way not only to EPA, but across Indian 
Country, federal/state agencies and other areas of opportunity. It is the goal of the 

Journal to create awareness that: Tribes have viable Air/Environmental Programs, Tribes 
are leading cutting edge studies and Tribes are great partners. Over the years the 

Journal has expanded from journal entries to include location maps, contact listings 

and a Ceded Territory map. 

We, the Tribes of Region 5, thank you in taking the time to read this Journal and share 

the knowledge you have gained with others. With great pleasure we present you with 
the 2015Region 5Triba/AirResourcesJournal. 

-Region 5 Tribes 

2015 Tribal Air Resources Journal Volume VII 

ED_000738_00002336-00002 



13 

5 Tribes in R5 currently have Treatment as a State (TAS) status. Additionally, 3 Tribes are 
pending for 2015. One of these Tribes is in process of expanding their TAS with supplemental 

authorities. Of the 5, all TAS Tribes have CAA 105 reduced match and CAA 505a(2) for Title V 

notification. One Tribe has CAA 126 Authority. 

1 Tribe has Class 1 re-designation. 2 Tribes are in the final stages of Class 1 re-designation. One 

Tribe has plans to initiate Class 1 re-designation in 2016. Multiple Tribes are considering Class 1 

in their long range plans. 

3 Tribes in R5 are researching the feasibility of Tribal Implementation Plans. 

SIP Rule change for Wisconsin to comply with Forest County Potawatomi Class 1 Redesignation 

has been amended into the State SIP Rule for FCP Class 1 Area administration. 

Clean Air Act- 17 Tribes requested $2,030,026 for air quality project/program support from 

EPA. 16 Tribes were partially funded with R5 FY16 State and Tribal Assistance Grant (STAG) 

funds totaling $1,216,261. 11 Tribes received CAA 103 grant funding and 5 Tribes received CAA 

105 grant funding. 3 of the 5 105 grantees have incorporated their Air Grants into a PPG grant 

for FY15. R5 has implemented a 2 year workplan with a staggered funding structure for 

established air programs. 

Tribal Radon SIRG Grants- 3 Tribes were operating under Tribal radon grants in FY14. In FY15 

EPA anticipates 3 grants of $45,000 each to be available. Tribes are matching grants at 25% or 

40% depending on the requirements of the Indoor Radon Abatement Act. Multiple other Tribes 

are utilizing their GAP, Tribal or other funding source to implement radon outreach, testing and 

mitigation projects. 

Community Scale Air Taxies Study - EPA Grant partnership with a Tribe, Minnesota Pollution 
Control Agency, Minnesota Department of Health. 

Indoor Air Quality - Multiple Tribes across EPA R5 do voluntary IAQ work via CAA 103/105 

STAG, TOSCA, SIRG, GAP, and OECA EJ funding sources to implement a wide range of IAQ 

projects. EPA R5 has 2 TribaiiAQ Centers of Excellence. 

Small Sensor Study - EPA OAQPS special project with a Tribe to assess the feasibility and 

usability of small sensors and their data. 

Tribal Environmental Health Grants - Cooperative Indian Health Service agreements to 

promote Reservation sustainability on 7 Reservations with benefits of air emission reductions. 

Bush Foundation Grant - Three Tribes in R5 working together to promote revitalization to 

traditional anishinaabeg connections to food. Practices have secondary air quality reductions. 

American Lung Association -Two Tribes working on IAQ projects with elders with COPD and 

children with asthma. Funding allowed for assessment and mitigation of the IAQ issues. 

Supplemental Environmental Projects Funding - Tribe in process to install a 1 megawatt 

photovoltaic solar array. 

HUD Funding- Three Tribes received funding to address mold concerns. 

2015 Tribal Air Resources Journal Volume VII 
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Clean Air Act Advisory Committee (CAAAC)- EPA R5 Tribal Representative holds a voting seat 

and is a member of the Permits, NSR and Taxies Workgroup and the Port Emissions Workgroup 

Tribal Air Monitoring Support Center (TAMS) -EPA R5 has a steering committee representative 

National Tribal Air Association (NTAA)- Tribal Rep, serves as Vice Chair of the Executive Comm. 

Conference of Radiation Control Program Directors (CRCPD) E-25 Committee Tribal Advisor 

National Tribal Science Council- EPA R5 Representative 

National Tribal Operations Committee (NTOC) -R5 Tribal Representatives 

Regional Tribal Operations Committee (RTOC)- Made up of R5 Tribes 

Air and Waste Management Association -Indigenous Environmental Affairs Technical 

Coordination Committee 

Air and Waste Management Association -Industrial, Governmental, and Public Sectors Group 

Minnesota Clean Air- Tribal participation on 3 workgroups 

LADCO- Technical Committee involvement 

EPA R5 Tribal and EPA Mining workgroup 

Great Lakes Caucus of the Western Mining Action Network 

NTAA National Indoor Air Quality workgroup 

EPA R5 Tribal Indoor Air Quality workgroup 

National Tribal Air Association and EPA monthly policy/update conference calls 

Taconite Federal Implementation Plan calls/review 

Annual EPA R5 Tribal Air Meeting- held in conjunction with R5 Tribal Environmental Program 

Management Conference 

EPA R5 Tribal monthly air media conference calls 

Monthly NTAA/EPA/Tribal policy calls 

Multiple EPA/Tribal consultation calls 

Minnesota Tribal Quarterly Mining Meetings with Minnesota Pollution Control Agency and 
Division of Natural Resources 

Quarterly Minnesota Reservation Technical Staff Environmental Council (MNTEC) 

Michigan Tribal Environmental Group (MTEG) 

Wisconsin Tribal Conservation Advisory Council (WTCAC) 

Great Lakes Region- Native American Fish and Wildlife Society 

National Tribal Forum on Air Quality- R5 Tribes attend, on planning committee, and present-
2015 Forum hosted by the Nottawaseppi Huron Band of the Potawatomi 

2015 Tribal Air Resources Journal Volume VII 
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Bad River Band of Lake Superior Chippewa 

Bay Mills Indian Community 

Bois Forte Band of Chippewa 

Fond duLac Band of Lake Superior Chippewa 
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Grand Portage Band of Lake Superior Chippewa 

Grand Traverse Band of Ottawa & Chippewa Indians 
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Pokagon Band of Potawatomi Indians 

Prairie Island Indian Community 

Red Cliff Band of Lake Superior Chippewa 

Red Lake Band of Chippewa Indians 

Saginaw Chippewa Indian Tribe of Michigan 

Sault Ste. Marie Tribe of Chippewa Indians 

Shakopee Mdewakanton Sioux 

Sokaogon Chippewa Community-

Mole Lake Band of Lake Superior Chippewa 

St. Croix Chippewa Indians of Wisconsin 

Stockbridge-Munsee Community, A Band of Mohican Indians 

Up per Sioux (Dakota) Community (Pezihutazizi Oyate) 

White Earth Band of Ojibwe (Gaa-waababiganikaag) 
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Clean Air Act 
Clean Air Act Section 103 Funding 

Clean Air Act Section 105 Funding 
Carbon Monoxide 

Carbon Dioxide 
Emissions Inventory 

Environmental Protection Agency Region 5 
Environmental Tobacco Smoke 

General Assistance Program 
Mercury 

Housing and Urban Development 
Heating, Ventilation and Air Conditioning 

Indoor Air Quality 
Institute forTribal Environmental Professionals 

Meteorology; Meteorological Station/Tower 
Minnesota Pollution Control Agency 

National Ambient Air Quality Standard 
National Atmospheric Deposition Program 

Oxides of Nitrogen 

Minor New Source Review 
New Source Review 
National Tribal Air Association 

Ozone 
Picocuries per liter 

Particulate Matter 
Particulate Matter with a diameter of less than 10 micrometers 

Particulate Matter with a diameteroflessthan 2.5 micrometers 
Parts per million 

Prevention of Significant Deterioration 
Radon 

Regional Air Planning Organization 
State and Tribal Indoor Radon Grants 

Sulfur Dioxide 
Treatment as a State 

Total Suspended Particulates 
Tribal Air Monitoring Support Center 

Volatile Organic Compounds 
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The Bad River Band started an Air Program under §1 03 of the Clean Air Act in 2001. The Band 
continues to be most concerned with the protection of human health and the sustainability of the 
natural environment found along the southern shore of Lake Superior. 

The 16,000 acres of Kakagon and Bad River Sloughs, most recently designated a wetland of 
international significance by the Ramsar Convention, are a vital part of the Band's culture and 
subsistence. The water and air quality of the entire Bad River watershed is priority, both now 
and seven generations into the future. 

Current PM2.5 and 0 3 levels remain below the established NAAQS and it is the goal of the Bad 
River Band to protect and maintain pristine air quality. The first step towards toward this goal 
was achieved in 2005 when the Bad River Band received Treatment as a State (TAS) for air 
quality. The Bad River Band is currently working towards redesignating the Reservation from 
Class II to Class I as the next step in protecting not only the plant and wildlife communities that 
sustain the Band's cultural heritage, but also the health of the Tribal Members that call this land 
their home. 

Ambient air monitoring has included both short and long-term projects, many made possible 
with support from partners: Wisconsin DNR, USGS and Northland College. Several recent and 
on-going projects have focused on atmospheric mercury. 

There are also a multitude of indoor environmental issues due to improperly built structures, 
lack of maintenance and an environment that contributes to moisture and mold issues. There 
are nearly 500 tribal homes located within the Bad River Reservation, including 171 housing 
units under the oversight of the Bad River Housing Authority. The Bad River Tribe receives 
State Indoor Radon Grant (SIRG) funding, which is valuable in continuing to monitor Tribal 
homes for high levels of indoor radon and providing services to help reduce radon levels when 
found above the USEPA's action level. The Air Office continues to work with the Bad River 
Housing Authority, Health & Wellness Center, and other Tribal Departments to address lAO 
issues within Tribal housing and buildings. 

Find more information on Bad River's Class I and Air Quality Program at: 

Bad River Band's Ambient Air Monitoring Site, 

Odanah, Bad River Reservation 

2015 Tribal Air Resources Journal Volume VII 
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The Bay Mills Indian Community is located in the northeastern Upper Peninsula of Michigan 
approximately 15 miles west-southwest of Sault Sainte Marie, MI. This area is within the North 
Lakes and Forests Eco-Region as defined by the EPA. 

The people of the Bay Mills Indian Community have for generations relied heavily on their 
natural resources as a source of food and commerce. With this, there is a strong commitment 
to protect and enhance these resources. Currently the Tribe is running a very successful Clean 
Water Act Section 106 and 319 in an effort to increase the health of the aquatic communities as 
well as assisting with Indoor Air Quality efforts on the Reservation. 

Visit the Bay Mills Indian Community Website 
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The Bois Forte Environmental Services Department lAO Program is no longer running due to 
lack of funding and staff shortage. Bois Forte is looking to hire a new Environmental Health 
Specialist in the spring of 2016 with a different revenue funding. Even though Bois Forte no 
longer manages an lAO program there is still a need. Asthma is a huge issue within homes at 
Bois Forte and we would like to be able to reach out and help those individuals struggling within 
the Community. 

In the past our lAO program worked closely with the Bois Forte Housing Department, which 
manages approximately 150 homes. We also responded to lAO requests from private 
homeowners, of which there are about 150 within the Bois Forte Reservation. 

Within EPA R5, our Department offered technical assistance to other Tribes by providing site 
visits for lAO investigations and recommendations. Both locally and within the region, our goal 
as a Department was to assist with assessments and provide recommendations to remedy 
indoor issues. This can be anything from moisture & mold issues to CO, HVAC and 
ventilation/filtration problems along with dust and fine particles and pest concerns which also 
trigger asthma issues. 

Although there was no longer an official lAO Program the Environmental Manager at Bois Forte 
still receives calls from local Community Members requesting help with indoor air issues. Bois 
Forte continues to provide educational materials to provide awareness and help with indoor air 
issues to local Community Members and Programs. We anticipate securing funding through 
Environmental Services or assist another program in the future to increase and enhance 
services to the community. 

2015 Tribal Air Resources Journal Volume VII 
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The Fond du Lac Band was the first Tribe in EPA R5 to have a dedicated Air Program and the 
first to be granted Tribal Authority to administer part of the Clean Air Act in 2004. The Program 
provides the Band with expertise on environmental issues related to air quality and climate 
change. In order to protect Fond du Lac resources, the Program reviews draft permits and 
regulatory actions, and provides education and outreach to Band Members. The Band has 
been able to develop its Program, assert its sovereignty, and achieve an excellent working 
relationship with the Minnesota and Wisconsin permitting agencies, and with EPA R5. Several 
mining projects and related industries are currently under review that will impact air quality in 
EPA R5, and Program staff intend to ensure both local and federal clean air objectives are met. 
Staff also review draft regulations as proposed by both the EPA and the Minnesota Pollution 
Control Agency and provide comments. Our Air Coordinator continues to serve on the Clean 
Air Act Advisory Committee as a voting member. In order to assess the effects of air pollution 
on the Reservation, the Air Program operates an ozone monitor, a fine particulate monitor, and 
a mercury wet deposition monitor. The Program has also collected data on leaf litter mercury 
dry deposition for three field seasons, with two additional seasons planned. We hope that this 
data can help the scientific community study and predict the fate of mercury emissions in the 
environment. 

The Band recently announced its intention to pursue Class I redesignation of the Reservation. 
After approval by the EPA, this means that the Reservation's air quality would be protected to 
the same degree as our National Parks, Forests, and Wilderness Areas. The Band sees this as 
an important step in keeping our Reservation's air quality clean and in protecting other 
resources, such as Reservation water quality and local flora and fauna. 

The Band is working to identify ways to improve energy efficiency in Reservation-owned 
buildings through benchmarking and is working with Minnesota Power to install a 1 megawatt 
photovoltaic solar installation that will provide clean power to the Band's Black Bear Casino 
Resort. The Band has also instituted a no-idling policy for Reservation school buses which will 
help protect the health of our schoolchildren. 

The Band has also been active in addressing indoor air quality. In the past, we have run lead 
abatement and radon assessment projects on the Reservation. After a major flooding event in 
June of 2012, Environmental staff were instrumental in helping with housing clean-up and mold 
prevention. Staff also distributes carbon monoxide sensors as needed. 
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ntv, 

The FCPC ambient air monitoring program instituted in 2002 provides important information that 
establishes baseline air quality, air pollution trends, and supports the management of the Class I 
airshed and protection of Air Quality Related Values (AQRVs) through the establishment of 
impact thresholds. The extensive monitoring program includes analyzers for 0 3, S02, NOx, 
vaporous Hg, PM2.5 , and collectors for acid and Hg deposition. FCPC's Air Quality Specialist 
sits on the Tribal Air Monitoring Services (TAMS) Steering Committee as a representative for 
EPA RS Tribes. 

In 2008, the FCPC Reservation was redesignated as a Class I area and in 2010 the FCPC 
obtained TAS. Having Class I and TAS authorities enables FCPC to participate in the air 
pollution permitting process and to comment on permits. These delegations come with a lot of 
responsibility and a need for Tribal air staff to be knowledgeable and capable of reviewing the 
complexities of an air pollution permit application. 

In May of 2015, FCPC and the State of Wisconsin, in accordance with the 1999 Class I 
Agreement, established air pollutant thresholds for the Tribe's AQRVs - vegetation, water quality 
and visibility. These thresholds are used to compare impact analyses, to determine if the 
proposed emissions from a new or modified facility may have an impact on the AQRVs. This 
process brought to close, a 21 year endeavor that began with a General Council resolution in 
1994 to seek Class I redesignation. 

FCPC began a strong push towards achieving energy independence and carbon neutrality in 
2007, followed by the formation of an in-house Energy Work Group. FCPC conducted several 
energy audits at its government and enterprise facilities that resulted in retrofits and upgrades to 
lighting and HVAC systems. Additionally, the government switched to a four day work week to 
reduce C02 emissions from employee vehicles by an estimated 170 tons per year. A 2.0 mW 
anaerobic biodigester was built with DOE grant funds on FCPC property located in Milwaukee to 
offset energy use at its Potawatomi Bingo Casino and more recently, a number of solar panels 
have been installed at Tribal facilities to offset coal-fired power. FCPC's new Sustainability 
Coordinator is currently working towards developing an Energy Strategic Plan and a Climate 
Change Adaptation Plan to guide FCPC's continued efforts towards being carbon neutral and 
reducing climate change impacts. 

Solar panels at air monitoring slte 
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The Grand Portage Band of Chippewa Reservation is located in the most northeast point of 
Minnesota. We are concerned with the health and wellbeing of our people. During June of 2015 
we presented at our local health fare regarding indoor air auality, ambient air monitoring, and 
the effects of both on respiratory diseases such as asthma. We talked about the hazecam and 
our PM2.5 Beta Attenuation Monitor (BAM) explaining the importance of what they measure for 
our health and the environment we live in. Our Environmental Department has been able to 
teach what we do in our jobs to students in grades ranging from kindergarten to fifth grade. The 
lessons that we teach for air quality have been about asthma, different types of pollution, haze 
and the tools we use. 

In 2012 we applied for Treatment as a State (TAS), the process was held up due to staff 
changes. In spring of 2015 we resubmitted our TAS application and currently responding to 
comments. The goal is to attain TAS status by the end of 2015. 

Our BAM is not working properly due to its age (the oldest in Minnesota), and this is showing in 
its data collection as it spikes. The Minnesota Pollution Control Agency (MCPA) is no longer 
accepting our data as valid as it did not pass quality controls for the Air Quality Index (AQI) due 
to the random spikes. 

In June we began planning an lAO study that would measure the amount of cigarettes smoked 
in our casino as well as Ultra Fine Particulate levels. Currently our casino is currently 
undergoing construction that is expected to take up to two years. This study is a revamped 
version previously done five years ago. The plan is to conduct a similar study in five years once 
the construction is done. Since the start of the study in October, we are quite surprised that the 
amount of cigarettes smoked in our casino is significantly higher than we originally thought. The 
study will impact the size of the non-smoking section in our casino, which will be presented in 
February 2016. 
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The Grand Traverse Band of Ottawa & Chippewa Indians (GTB) is located in northern lower 
Michigan, in Peshawbestown, Michigan. GTB's Natural Resource Department (NRD) 
Environmental Program was established on October 1, 1997 through grant funding from EPA 
and has grown to include programs for solid waste management, pollution prevention, 
watershed planning, great lakes management planning, environmental health, groundwater and 
surface water quality protection, seventh generation initiative program, wetland protection, 
nonpoint source pollution, soil erosion permitting, CERCLA Section 128A (Brownfields, Phase 1 
contamination surveys, environmental response), and green team. GTB's Environmental 
Program's goal is to restore and protect the natural systems upon which life depends including 
the integral relationship between these natural systems and the health and welfare of GTB 
members in the six-county service area, and arguably the 1836 Ceded Territory. This mission 
is consistent with the GTB Constitution, which states, in part, that the Constitution was adopted 
"to conserve and develop our natural resources." 

In 2002, GTB established an Air Quality Program under the CAA 103 grant funding. The Air 
Quality Program began with NADP Monitoring and during the eight years of existence added 
ozone monitoring, radon testing, indoor air quality inspections of Tribal residences and 
governmental offices, mercury deposition monitoring, emissions inventories, diesel retrofit 
training, creation of a burn ban ordinance, and educational outreach to the Tribal Membership 
and the local public. The GTB Air Quality Program partnered with the Michigan Department of 
Environmental Quality, NADP staff, Inter-Tribal Council of Michigan, and the EPA. In 2009, 
GTB was working to secure Treatment as a State (TAS) and CAA 105 funding. In 2011, GTB 
decided to discontinue its Air Quality Program based upon the fact that the partial funding 
available under the CAA 103 was insufficient to fully staff and administer an Air Quality 
Program. GTB understands the importance of clean air and its integral role in preserving and 
protecting our natural resources. Future endeavors may include: TAS, CAA 105 funding, and 
climate change. 

In 2015, air quality was re-affirmed as a Tribal 
priority in 2015-2019 GTB Tribal Environmental 
Agreement. GTB will research work to find the 
funding needed to support its air quality needs. 

For further information, please visit our websites: 

GTB NRD Mission: To protect and enhance the natural resources and environment entrusted to us by the 
Creator & guaranteed by treaty rights, for managed & respected utilization by the Anishinabek people for 

past, present, and future generations. 
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The Hannahville Indian Community (Community) began its Indoor Air Quality Program in 1993, 
through the Inter-Tribal Council of Michigan/EPA Environmental Multi-Media Program which 
provided environmental services to 5 federally recognized Tribes within Michigan. These 
activities included radon testing of several Reservation homes, along with the development of 
information fliers which include environmental tobacco smoke, indoor wood burning, and radon. 
In 1997, the Community received its own EPA General Assistance Program (GAP) grant which 
included the continuation of indoor air quality efforts within the Hannahville Reservation. 

The primary focus within the air portion of the GAP Program is radon testing in governmental 
buildings and Tribal residences. The Hannahville Reservation, which is mostly located in 
Menominee County, Michigan, is in an area of moderate potential for radon levels above 4.0 
pCi!L (EPA's Map of Radon Zones- Michigan). 

The Hannahville Environmental Department began testing governmental facilities in 1998. 
These facilities include Tribal Administration, Nah Tah Wahsh Public School Academy, Visions 
Center and the Tribal Health Center. The following year, voluntary radon testing was made 
available to Tribal residences. The Hannahville Environmental Department has continued to 
offer Radon testing through the GAP Program in most years since. 

The Community coordinates some of its Radon Program activities with the State of Michigan, 
which provides Radon test kits to the Community. The State also provides education and 
outreach materials associated with Radon awareness and the promotion of testing homes. 

The Community is committed to investigating and remediating indoor air quality issues in order 
to protect human health. Our Program efforts continue to provide information to Tribal 
Managers and residents on air quality risks so that they can make informed decisions on how to 
improve or maintain healthy indoor air quality. 

2015 Tribal Air Resources Journal Volume VII 

ED_000738_00002336-00015 



116 

The He-Chunk Nation (Nation) is currently expanding its Air Quality Program by adding ambient 
air monitoring to its already existing indoor air quality components. Public concerns over 
possible health impacts attributed to the exponential growth of frac sand mining activity near 
He-Chunk lands are the motivation for the establishment of the Nation's ambient air monitoring 
capabilities. The Nation has numerous Tribal Members that now live within a mile or less of 
large frac sand mines. After receiving Section 103 Clean Air Act funding in 2015, the He-Chunk 
Nation initiated a plan to develop ambient air monitoring sites on Tribally-owned lands. Since 
very little research has been conducted on the health impacts of nearby frac sand mining 
Operations, due to the youth of the industry, these monitoring sites will be focused on 
determining the effects that the mining is having on air quality. 

Photo: Dust escapes 
from a storage pile of 
Frac Sand. The type 
of sand being mined 
for use in hydro
tracking oil pumping 
operations is made 
up of silica. The 
inhaling of silica 
sand is known to 
cause an incurable 
and sometimes fatal 
lung disease called 
silicosis. 

The He-Chunk Nation Indoor Air Program began in 2006 with a focus on asthma and expanded 
to include radon and other indoor air contaminants. The Nation added radon testing in 2009 
when a testing project was implemented in the Wittenberg area. The Nation identified numerous 
homes with excessive levels of Radon. Funding was received and the Nation mitigated every 
home above the action level. The Nation currently provides radon testing services upon request 
and performs educational activities during Health Fairs and at General Council. The Nation also 
continues to provide services for the Asthma Program by performing site visits surveying homes 
for asthma triggers such as mold, environmental tobacco smoke, and dust mites. Homeowners 
are provided with recommendations to correct the issues identified and in some cases with 
supplies to address specific issues. These two activities comprise the majority of the Nation's 
Indoor Air Program activities. 
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Since 2000 ITCMI has been assisting the Sault Tribe of Chippewa Indians and the Bay Mills 
Indian Community with a unique transboundary air pollution problem. Currently ITCMI's 
monitoring efforts are focused on PM2.5 , haze, ozone and meteorological data. These efforts 
are in coordination with the Michigan Department of Environmental Quality's monitoring 
network. As part of the work with the MDEQ, ITCMI is now uploading data to the MiAir Website. 

The ITCMI staff is also working with the Saginaw Chippewa Indian Tribe and the Lac Vieux 
Desert Band of Lake Superior Chippewa Indians on emission inventories, ambient air 
monitoring and Indoor Air Quality projects. 

The ITCM I air monitoring project is funded through a CAA Section 103 grant. With this funding 
the air monitoring project pursues the goals of: Tribal education, pollution reduction within the 
Tribal community and ultimately improving and securing the health and welfare of the residents. 

ITCM I Website 

MiAir Website 
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The Keweenaw Bay Indian Community (KBIC) is located in the Western Upper Peninsula of 
Michigan in a rural and pristine area. The Reservation encompasses over 55,000 acres, 17 
miles of Lake Superior shoreline, 80 miles of streams and rivers, 15,000 acres of lakes, and 
3,000 acres of wetlands. It borders the Village of L'Anse and encompasses the Village of 
Baraga. 

118 

KBIC is currently working under its fourth year of Tribal Air Program funding. At the end of this 
grant cycle, we will have the capacity to provide Indoor Air Quality Assessments to homes 
requesting our assistance. There have been a high number of individuals living within the 
L'Anse Reservation reporting mold issues within their homes. With the ability to offer Indoor Air 
Quality Assessments, it is our goal to assist in remediating this problem. 

KBIC is always looking for ways to partner and collaborate with other organizations. This fall, 
the American Lung Association (ALA) visited KBIC and conducted an Indoor Air Quality and 
Asthma training for Environmental, Housing and Medical staff. The training was well received 
and the information provided by the ALA brought to the attention the dangers that lie within our 
homes that contribute to poor air quality. With this increased awareness, we are determined to 
help our community by outreach and education using the information we received. 

KBIC will continue building our capacity to provide a Tribal Air Program for our community. We 
will also continue providing education on areas of concern in our community. Some of these 
are: burn barrels, wood stoves, elevated radon levels, and mold. In order to address these 
concerns, education through outreach will continue at community events. 

Please visit KBIC Air Quality Program website at 
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In the past, the Lac Courte Oreilles (LCO) Tribe was involved in the National Atmospheric 
Deposition Program (NADP) under the CAA Section 103 Program. EPA funding for LCO was 
terminated in March of 2005. The LCO Tribe applied for funding to continue their NADP site 
and to become part of the Mercury Deposition Network (MDN), but did not receive EPA funding 
to continue. 

The Lac Courte Oreilles Tribe exercises their treaty rights each year by spearing and netting 
fish in the upper-third of WI and parts of Eastern Minnesota. This subsistence way of life is 
deeply rooted in the LCO culture. All of the lakes in this region, to a degree, have fish 
consumption advisories due to elevated mercury levels in fish tissue. It is a priority for the LCO 
people to understand why the fish they are eating are becoming contaminated, and to gather 
data that may help in the future to control mercury emissions. The LCO Conservation 
Department feels that the NADP and MDN Networks provide a solid framework in collecting 
quality assured data to help monitor, and ultimately control mercury, sulfate and nitrate 
emissions in the future. 

In September of 2015 the LCO Tribe received a HUD Indian Community Development Block 
Grant to address housing units plagued by mold issues. 

The funding will help assist the LCO Housing Authority in the remediation and preventative 
construction work on approximately 53 housing units. There are many more Tribal homes with 
indoor air quality issues, but for now, the Tribe is focusing on the most severe cases. 

Funding will be used for construction materials and techniques known to resist mold. The Tribe 
will also help educate Tribal Members on practices that help identify mold, and mold 
preventative measures. 

,8~:YD,~ r:::;;n3.r"ft Award 
Photo provided by LCO Newsletter 

2015 Tribal Air Resources Journal Volume VII 

ED_000738_00002336-00019 



I 20 

The Lac du Flambeau Tribe is dedicated to clean land, water, and air as these are vital to 
sustaining the diverse wildlife and fisheries resources of the Tribe, and vital to the health of 
Tribal Community Members. 

The Tribe's Energy/Air Quality Program was established in 2008 and operates under the 
guidance of the Tribe's IRMP and Strategic Energy Plan. The Tribe has established important 
goals within these plans to protect the Tribe's air quality and to address the energy situation of 
the Tribe with sustainability. The Program has conducted various projects since implementation 
began including energy efficiency and HVAC upgrades in Tribal facilities, renewable energy 
system deployment, a Reservation PM 2.5 concentration study, indoor air quality assessments, 
mold remediation, as well as educational programs and events. 

The Lac du Flambeau Indian Reservation's air quality is relatively clean and has not been 
subjected to significant industrial pollution sources locally. This provides for a healthy 
environment for community members and the natural resources of the Tribe. In recent years, 
the Lac du Flambeau Air Quality Program has worked to maintain this clean air for the Tribe 
against potential harmful threats to this resource from off of the Reservation. 

The Tribe will continue to value protection of its natural resources highly, with the Air Quality 
Program being a key component to this commitment. 

For more information, please visit 
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Lac Vieux Desert (LVD) was able to secure funding for a TEOM 1400a with the purpose of 
determining whether or not to consider seeking air program support based on particulates. In 
the last couple years LVD was able to borrow a PM 10 monitor to further determine if there may 
be an issue that would lead LVD to seek support for an Air Program. To date, the information 
learned has not led to a definitive approach to conducting further air characteristics data. 
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The Leech Lake Band of Ojibwe (LLBO) continues to build program capacity, develop and 
enhance its Air Quality Program (LLAP) to protect human health and trust resources. Progress 
is made by monitoring, implementing voluntary programs, lAO assessments and education, 
commenting on air rules/permits/policy, while providing education/outreach to the community. 

The LLAP continues to manage an air monitoring site where we collect background data for 
PM2.5 , Hg (wet deposition and leaf litter), and Meteorology but has added to the site in 2015 by 
launching a small sensor study in partnership with Sonoma Technology and EPA. We are 
collecting data from the FRM PM 2.5 monitors and various small PM sensors for a comparison 
study due spring of 2016. This project helps strengthen partnerships and hopefully will give 
some insight on the usefulness and viability of small air sensors in Indian Country. 

Another large focus of the LLAP in 2015 was working with the American Lung Association 
(ALA), Leech Lake Housing Authority and Community Services on two projects concerning 
lAO. In the first partnership, LLAP identified and assessed Elders suffering from COPD 
utilizing the ALA provided funds to remediate their living space for healthier air quality based on 
LLAP recommendations. This project has remediated 15 elders' home, as of publication, with 
several more to come. The second project focuses on homes of children with asthma and is 
structured similarly with the ALA provided resources for remediation based on LLAP 
recommendations following an lAO assessment. In this project 25 homes will be assessed. 

Other work in 2015 has been to protect and maintain LLBO's air quality as Leech Lake is 
surrounded by 24 Title V facilities of varying industries. Facilities include: coal fired EGUs, 
wood/paper, waste incinerators, natural gas compressor stations, and an additional six mining 
facilities clustered within or near our Ceded Territories. The LLR has approximately 68 minor 
sources that exist within the Reservation boundaries. With the review of environmental impact 
statements, Title V and minor permits on or near the Reservation it is important to understand 
the complexities of our airsheds and impacts. LLBO received TAS for air in October 2007. 
LLAP is engaged on local, regional, and national venues (ie NTAA Vice Chair) and shares that 
information in the form of data, education, and outreach to and for Indian Country. 

Currently, the LLAP is funded by: EPA R5 105 Air grant, R5 SIRG Tribal Rn grant, and an 
Indian Health Service grant for Reservation resilience. The LLAP looks forward to potential 
delegation of the MNSR, building and expanding capacity to better serve LLBO, and working 
with partners to leverage resources. 

Sign up for LLAP's Air Quality Forecasting Enviroflash at 

Leech 
Lake 

Billboards 
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Little River Band of Ottawa Indians (LRBOI) began its Air Quality Program in September of 
2005 utilizing CAA 103 grant funding. The Tribe was concerned that Ozone transport up the 
Lake Michigan shoreline was adversely affecting air quality in Manistee County, Michigan. 
Since 2005, the transport issue has been documented and acknowledged by the State of 
Michigan and the EPA. LRBOI continues to monitor ozone to gather additional information and 
to support trend analysis. 

LRBOI also operates a PM2.5 monitoring station. LRBOI has an agreement with the State of 
Michigan for air monitoring assistance. They provide laboratory and quality control services. 
This collaborative relationship benefits all involved. The Tribe hopes this relationship continues 
well into the future. 

In addition to air monitoring, the Air Quality Specialist has over two decades of environmental 
management experience. He is very familiar with State of Ml and federal air quality programs, 
rules and requirements. He has significant experience with the Title V air permitting system 
and the resources available online. His knowledge of other environmental programs, such as 
the Toxics Release Inventory (TRI) program or Form R reporting is exceptional and will help 
build the Tribe's Air Quality Program's capacity. 

LRBOI plans to elevate its education and outreach of air quality-related issues. The Tribe will 
raise air quality awareness in both Tribal and non-Tribal citizens. This increased awareness 
will help others better understand air quality issues and hopefully enable them to make more 
informed quality of life decisions. 

LRBOI 's Home Page 

Working to improve air quality for our Tribe, our community and our world. 
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On September 21, 1994 the Little Traverse Bay Bands of Odawa Indians (LTBB) was federally 
reaffirmed with the signing of Public Law 103-324. The L TBB Reservation area encompasses 
approximately 336 square miles of land in the northwestern part of Michigan's Lower Peninsula 
and is bordered by Lake Michigan to the north and west. 

In 2002, L TBB initiated an Air Quality Program that was focused on educational outreach and 
residential radon monitoring. In 2004, the Program was expanded to include a part-time Air 
Quality Specialist and again in 2007 to a full-time Environmental Specialist. Program Staff 
drafted an Emissions Inventory (EI) in 2007-08. From 2009-2011, the Program collected PM 2.5 

data. An updated Eland Radon Data Collection QAPP were completed in 2013. 

Climate change adaptation is a growing concern for L TBB and the Air Program has been 
supporting adaptation and mitigation efforts in several ways. The changing climate may affect 
wind direction and intensity, so we are looking into the potential for this to change the transport 
of air pollution from distant areas. This year, the Air Program also helped bolster the Tribe's 
renewable energy efforts through providing the L TBB Grants Department with proposals and 
technical information on the installation of solar arrays. Solar power is currently being 
considered at the L TBB Police Department and plans are being made to install solar panels at 
the Tribal fish hatchery this summer. The system being considered would prevent the emission 
of about 316 tons of carbon in the first 25 years of operation. The Air Program also aided in the 
completion of L TBB's first level 2 energy audit at the Tribal Health Park. Most L TBB 
owned/managed buildings were constructed over ten years ago and have never been through a 
complete energy audit. With technology advancing, it is likely that certain heating, cooling, and 
electronic retrofits could pay for themselves and allow L TBB to help reduce emissions. 
Currently, the Tribe is using Energy Star Portfolio Manager to track energy use, cost, and 
emissions to document improvements in the future. Solar power and energy efficiency is part of 
the LTBB strategy to mitigate and adapt to climate change. This will help the Tribe meet its 
Kyoto Protocol resolution of 25% energy use reduction by 2020. 
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The Lower Sioux Indian Community (LSIC) is located along the Minnesota River in Morton, 
Minnesota. The Reservation is comprised of 1,743 acres of "trust" land held for the Tribe and an 
adjacent 120 acres of fee land purchased in 2009. The Community contains mostly flat 
agricultural land along with approximately 250 acres of timber and brush and Minnesota River 
escarpment. The Tribal commercial center sits on the uplands and is surrounded by agricultural 
land, prairie pothole wetlands and Tribal housing. The Tribe is governed by the elected five
member Lower Sioux Community Council. The Tribe operates business enterprises such as a 
casino/hotel and other establishments. Approximately 982 Tribal Members live on the 
Reservation in 150 single family dwellings. The regional land use is predominantly agricultural 
and several Tribal Members hold assignments to farm. 

In 1992 the Lower Sioux Indian Community and the Upper Sioux community, acting as a 
consortium within their governmental powers, established the Office of the Environment for the 
purposes of obtaining an EPA multi-media grant to ensure compliance with federal and Tribal 
environmental laws; to educate and advise government and Tribal membership on 
environmental issues; and to develop Environmental Programs. In FY 2006, the Tribal 
Governments agreed to dissolve the Consortium and conduct separate Environmental 
Programs. 

Air Projects/Programs for FY 2015-2016 

Attended National Tribal Forum on Air Quality- Firekeepers Casino Battle Creek, Ml 
Open Burning, Barrel Burning, Fire Prevention, Permitting 
Mold/Moisture Inspections 
Education on Carbon Monoxide, Radon, Mold/Moisture, Asbestos, Pests, 
Weatherization, Radon, fish consumption (mercury levels in the Minnesota River) 
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The Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians (Gun Lake Tribe) is a federally 
recognized Indian Tribe located in southwest Michigan, approximately 30 miles south of Grand 
Rapids. The Gun Lake Tribe has an enrolled citizenship of 415. The reservation is composed of 
339 acres held in trust by the United States Government for the community and possesses no 
"exterior boundary". The ?-member Tribal Council is an elected body, which has been 
empowered by the community through the election process to act on behalf of the Tribal 
members. 

The Gun Lake Tribe recently adopted the "Gun Lake Tribe Climate Change Adaptation Plan" 
which addresses the impacts of climate change in southwest Michigan. The plan utilized a 
vulnerability index to rate climate threats to flora and fauna that are culturally significant to the 
Tribe as well as community health concerns including air quality, respiratory diseases and 
heating and cooling cost associated with climate change. The Gun Lake Tribe is addressing 
these concerns through adaptation strategies that include; the installation and use of renewable 
energy, development of a governmental fuel efficient vehicle purchasing policy, and 
improvements in agricultural practices on Tribal lands. 

The Gun Lake Tribe broke ground on its new Government campus in 2013. The Government 
campus opened for business in September 2015. The Government campus has geothermal 
heating and cooling, LED lighting and bio-retention basins throughout the property. 
Approximately sixty-percent of the grounds are planted in native grasses and forbs to reduce 
surface water runoff and provide habitat for local fauna. 

The Gun Lake Tribe Environmental Department recently premiered a wild rice documentary on 
behalf of the Gun Lake Tribe. The documentary film discusses the oral traditions of wild rice, 
harvesting/parching techniques and environmental impacts on wild rice. The Gun Lake Tribe 
hopes to publish the film in its entirety in 2016. Currently, a preview of the film is available on 
YouTube 

Ricer in wildrice bed- taken from the 

"Mnomen" documentary 
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The Menominee Indian Tribe of Wisconsin (MITW) is a federally recognized Indian Tribe that 
inhabits 235,000 acres in northeastern Wisconsin which is 95% forested. The population within 
the Menominee Reservation is 4,857. 

The Menominee Tribe originally started the Air Program in 2000 to monitor for acid rain and 
mercury. The Program was funded by a R5 CAA 103 air grant. We participated with the 
National Atmospheric Deposition Network for laboratory work and reporting, after 2006 we no 
longer participated in the acid rain monitoring due to funding cuts, but we were able to keep 
monitoring mercury until March 2010. Mercury was continued longer as we filled a data gap 
within the State. One of the reasons air funding was cut was because there is not a huge issue 
with acid rain or mercury levels within the Reservation. There is no industry on the Reservation 
except a Tribally operated sawmill in the Village of Neopit. 

Radon testing back in the 1980's and 1990's showed many of the homes on the Reservation 
with elevated radon levels. In 2009, the Tribe received a grant to do more radon testing on the 
Reservation. Our Program provided technical assistance to homeowners who wish to install 
remediation systems. With the grant we were able to test many of the Tribes housing units and 
remediation systems were then installed by another agency within the Tribe. 

At this time there is no Air Program within the Reservation but the Tribe is considering obtaining 
TAS Authority under CAA Section 105 and will be considering applying for more funding to meet 
this goal. 
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The Tribe began its Air Quality Program in September of 1996 with the constitutional reform of 
the Mille Lacs Band of Ojibwe. In the beginning, our elders knew of what the Air Program should 
address and made it part of the Tribe's statutes, but had no way of addressing our concerns, 
only hoping our vision would come together in the future. At the same time, Minnesota was 
under pressure to provide a determination for carbon monoxide (CO) and asked for partnership 
with the Tribe. From this partnership, the Tribe eventually received assistance from CAA 
Section 103 grant funding through EPA. From our humble beginnings of CO monitoring, we 
moved to monitor for PM 10, then to PM2.5 and Ozone (03), only to find we were down-wind 
transport recipient of metropolitan Minneapolis-St. Paul's air pollution. This led the Tribe to 
begin monitoring for meteorological conditions, monitor for speciated PM 2.5 and for mercury 
(Hg). Today, the Tribe's Air Quality Program continues to monitor for 0 3 and other air pollutants 
under a partnership with the Minnesota Pollution Control Agency (MPCA), assess PSD air 
permits issued by MPCA that may impact our people and natural resources. In addition, the 
Tribe's Air Quality Program works closely with the Tribe's Public Health, Housing and 
Administrative offices to assess and monitor indoor air quality (IAQ) for domestic and industrial 
safety and hygiene. 

In order to holistically achieve air quality protection, the Air Quality Program actively engages 
addressing air quality improvements both on regional and international levels. Together with the 
Water Quality Program, the Air Quality Program participated in the National Pollution Prevention 
Roundtable and was awarded to implement the Seventh Generation Initiative in the Phillips 
Neighborhoods of Minneapolis, MN, from 2009-2012. Though those efforts and additional 
needs identified, in partnership with MPCA and the Minnesota Department of Health, Band's Air 
Quality Program has been awarded a 3-year long Community Scale Air Toxics grant to study 
poly-aromatic hydrocarbons (PAH) in the Phillips Neighborhoods. 

Air Quality Program is currently seeking TAS, redesignation as Class I air-shed, and to restore 
Hg, Met, continuous and speciated PM 2.5 monitoring to characterize, model and inventory air 
pollutants affecting the Tribe's air-shed. Located in Minnesota's transition zone between urban 
and rural air profiles, Mille Lacs is looking for additional funding to restore monitoring projects 
and new air quality protection projects. 

Mille Lacs Band of Ojibwe 
43408 Oodena Drive 
Onamia, MN 56359 

Chief Executive: Melanie Benjamin 
Commissioner of Natural Resources: Susan Klapel 
Executive Director of Natural Resources: Bradley Kalk 
Environmental Programs Manager: Perry Bunting 
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The Minnesota Chippewa Tribe (MCT) is located throughout northern Minnesota and is a union 
of six (6) constituent Reservations, adhering to the MCT Constitution. The preamble states "in 
order to form a representative Chippewa Tribal organization, maintain, and establish justice for 
our Tribe and to conserve and develop our Tribal resources and common property; and to 
promote the general welfare of ourselves and descendants". These Reservations are as follows: 
Leech Lake Band of Ojibwe, White Earth Nation, Bois Forte Band of Chippewa, Fond Du Lac 
Band of Lake Superior Chippewa, Mille Lacs Band of Ojibwe, and Grand Portage Band of Lake 
Superior Chippewa. 

The MCT Environmental Program (MCT EP) is in the process of developing core Environmental 
Programs utilizing EPA grants. The Programs are being developed to ensure protection of MCT 
land both on and off the six component Reservations, as well as, strengthen the Tribes' 
sovereignty overall. This requires protecting the quality of the water, air, and land resources by 
supporting the basic infrastructure of the MCT EP. While protection of air, water, and land 
resources are a priority, the Environmental Program also intends to assess a wide variety of 
potential project areas such as waste management, pollution prevention, emergency response 
planning, water quality management, air quality management, and education and outreach 
activities. Baseline needs assessments, GIS mapping, and an inventory of resources is 
currently in the process as well. 

The MCT EP is committed to identifying which Air Program projects will be most beneficial to 
the Tribe. Upon collecting pertinent information, through technical assistance from the EPA and 
other Tribes, the MCT Tribal Executive Committee will determine what further action(s) will be 
implemented. Once a determination has been made, the MCT EP will apply for the specific 
resources necessary to ensure all actions are taken, in order to protect air quality under MCT 
jurisdiction. 
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NHBP's Air Quality Program was initiated in April 2001 in response to 80% of Tribal 
Membership residing in counties designated with moderate to high potential radon levels. A 
radon reduction system was first installed in a Reservation home in 2008 and installation and 
testing in homes and government buildings has accelerated since that time. In 2011 we 
transitioned to the more protective WHO radon recommendation level of 2.7pCi!L. We have 
worked closely with a contractor and the Housing Department to install effective mitigation 
systems at minimal cost. In 2015 we have been troubleshooting existing systems and testing 
new Tribal elder duplex-housing. 

This has also been a very eventful year with the NHBP hosting the National Tribal Forum on Air 
Quality (NTF) at the FireKeepers Casino Hotel. Attendance was greater than anticipated with 
over 200 participants representing 81 Tribes and Native Villages, and a number of national and 
regional EPA and agency staff. Keynote speakers included Lee Sprague from the Little River 
Band of Odawa Indians and Winona LaDuke, Executive Director of Honor the Earth. Hot topics 
at the Forum included oil and gas extraction, transport, and emissions, the direct impacts of 
Climate Change on native peoples and communities and CAFOs. Connections were drawn 
between issues that impact air, water, and other parts of the environment, most linked back to 
our industrial culture's addiction to fossil fuels. Culture was center stage throughout the 
conference with welcome drum songs and flag posting by Veterans, a condensed Great Lakes 
Pow-Wow with participatory Round Dance and tours of the Pine Creek Reservation. 

Please visit the NHBP Website 

NOTTAWASEPPIHURON 
BAND OF THE POTAWATOMI 

NHBP Tribal Members Mini-Diop Jr, Kim 
Kardashian and Monee Zapata, present Winona 
LaDuke with a Medicine Wheel at the 2015 NTF. 
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Silver Creek Restoration 

Silver Creek, also known as Bread Creek, is located in the central part of the Oneida 
Reservation. Ultimately, it empties into Green Bay. Like many streams in the area, Silver Creek 
has high levels of phosphorus from farming. Sedimentation is also affecting water quality. When 
we disturb the land, soil ends up in streams, lakes, and wetlands- and is carried away. 
Sediment is the largest form of non-point pollution and affects water quality all over the U.S. 
Sediment can cause channels to become clogged, can destroy wetlands, smother aquatic 
habitat, and degrade water quality for municipal, industrial, and recreational uses. High 
phosphorus levels and sedimentation in the bay are contributing to the dead zone - a portion of 
the bay that doesn't have enough oxygen to support aquatic life. 

This pilot project will be done in cooperation with NEW Water- a branch of the Green Bay 
Metropolitan Sewage District. The project will restore wetlands near Silver Creek. Functioning 
wetlands act as a filter and can make water cleaner. The hope is that the restored wetland will 
clean the water and when the water in Silver Creek reaches Green Bay, it will have less 
phosphorus and sediment in it. 

For more information contact Jim Snitgen, Water Resources Supervisor, at 
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The Pokagon Band of Potawatomi Indians was restored to federal Tribal status via 
congressional act on September 21, 1994. Instead of a Reservation, the Band was mandated a 
service area that consists of four counties in the southwest lower Michigan and six counties in 
north central Indiana. The Band is the only federally recognized Tribe in the state of Indiana. 

Our Resource Protection Programs are integrated into Tribal Development activities through 
comprehensive planning. The goal is to mitigate potential direct and indirect impacts to air and 
water qualities up-front, rather than confront issues later. However, there are times when land 
acquisitions and historic property uses influence actions taken on those properties. 

The Department of Natural Resources (PBDNR) recently performed soil testing on Tribal 
properties with historic apple orchards and discovered that the soils were contaminated with 
high levels of arsenic. To determine if the arsenic could be getting into surrounding lakes, 
waters, and ponds, the Band began investigating the water, soil, and fish samples to see if they 
may be affected by high levels of pollutants as well. The Band tested whole fish for this first 
round of testing to see the amount of pollutants within the fish that may be ingested by citizens 
who utilize the whole fish as well as the levels that are being ingested by wildlife. The results of 
the Band's analyses indicate that PCBs and Arsenic were not the highest levels of pollutants in 
the fish, but mercury was high especially in the larger fish within Tribal properties. The high 
levels of mercury can partially be attributed to the fact that the Band's Tribal properties are 
located close to coal powered energy plants that the mercury bi-product from those plants may 
be negatively affecting the ability for citizens to consume fish on regular occasions. 
Furthermore, there is likely more total mercury in the atmosphere than ever before due to the 
increase in coal-fired plants in China. PBDNR's future efforts are to investigate the possibility of 
doing a fillet only analysis to determine how much filleting the fish may reduce the consumption 
risk to Tribal Citizens. 

2015 Tribal Air Resources Journal Volume VII 

ED_000738_00002336-00032 



I 33 

Prairie Island Indian Community (PIIC) is located between the Mississippi River and Vermillion 
River in southeastern Minnesota, approximately 45 miles downstream of the Twin Cities. The 
area was named Prairie Island because it is surrounded on all sides by water, and was once 
dominated by native prairie and oak savanna habitats. Prairie Island is now composed of more 
than 3,000 acres of mixed use area. 

Emissions Inventory 
CAA 103 funding received in 2014 has allowed for development of an Air Program at PIIC. 
Projects implemented under this funding include lAO and Outreach/Education. Additionally, a 
Level 4 Emissions Inventory is being completed, with a Level 3 inventory of Tribal sources 
planned to be conducted in 2016. 

IAQ 
The lAO program is conducting Tribal building and home assessments in response to requests 
from Tribal Members. Tribal land is located in a high risk zone for radon and moisture problems 
bring heavy mold growth indoors. Acquiring funding for remediating these issues needs to be 
addressed. PIIC's Treasure Island Casino is working on creating more smoke-free zones, 
increasing ventilation and smoke removal in the building. Smoke in the casino is a large 
concern, so this is an important project in remediating the issue. 

Outreach 
The Air Program has partnered in hosting outreach events for the community including topics on 
both indoor and outdoor air quality. Topics include: non-toxic cleaning, proper burning practices, 
and waste disposal. The practice of wood and solid waste burning is common, and casino traffic 
creates a concern for car emissions. Proper waste disposal practices are in the progress of 
being implemented for community members and staff. 

Radiation 
Xcel Energy's Prairie Island Nuclear Generating Plant is located just three blocks away from the 
community with spent fuel casks stored on-site and is a high priority concern for the community. 
Spring of 2015, a new air sampling unit was installed to monitor environmental radiation in order 
to address concerns from community members. PIIC has been monitoring radiological 
components through cooperative work with EPA's Office of Radiation and Indoor Air National 
Analytical Radiation Environmental Laboratory (NAREL) since 1993. The Program is looking to 
increase its capacity for monitoring a wider range of air quality concerns for the future, including 
the use of air monitors to collect baseline ambient air data. 
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Red Cliff is located on the Bayfield peninsula in the Northern most point of Wisconsin. We are 
surrounded on three sides by the life giving water of Lake Superior and enjoy a relatively 
undeveloped forest of hardwood and pine to our South, with just a few farm lands mixed in. As 
we are located so far north, the lack of heavy industry makes our area not only unique, but also 
an area much sought after for the nature enthusiast, with hiking, boating, and fishing in the 
summer months, to snowshoeing, skiing, and leisure during the winter. More importantly, the 
beauty within and around Red Cliff is due to our near "pristine" air quality. It is the goal of the 
Red Cliff Tribe to protect and maintain ALL aspects of our environment while promoting 
responsible future development. 

The Red Cliff Tribe's Indoor Air Quality (IAQ) Program is in its fifth year and falls under the 
Treaty Natural Resources Division/Environmental Department. The Air Program focuses on the 
completion of assessments for basic residential, office and school buildings located within Tribal 
boundaries. These assessments are used to determine "problem areas" within a given 
structure, with suggested methods to remedy most basic issues. Air samples are taken for CO, 
C02 , RH%, PM 0.5 , and WME% (wood moisture equivalent%). This information is documented 
"per room" to give a more accurate indication of problems and their source. The exterior 
walls/ceiling are photographed using a FUR Thermal Imager to find any issues of sagging, wet, 
or inadequate insulation to give the home owner/business a "visual" representation for any 
necessary repairs. This unit also finds "hot" wires within walls where the electrical demand or a 
short exceeds product recommendations, which helps prevent a dangerous situation. 
Homeowner and office management education is also carried out by the information provided in 
their copy of the report, along with a "walkthrough" of their building/residence to better explain 
any areas needing attention. Pamphlets and other educational materials are readily available to 
the community to increase knowledge/awareness of indoor air quality, safety, and energy 
efficiency. 

The Red Cliff Tribe recognizes that incidents of asthma and allergies are increasing, especially 
among our children. Proper management of moisture, air flow and insulation is a benefit to both 
health and energy costs. As many of our homes were constructed prior to 1980, lAO 
assessments can aid in planning for upgrades/rehabilitation. 

The Tribe is also very interested in ambient air quality as a natural resource, and environmental 
health issue that has not been thoroughly explored. Therefore, in 2016, Red Cliff Tribe will 
apply for additional funds to begin moving in the direction of air quality monitoring for the 
Reservation and it surroundings. This endeavor will not only facilitate participation in Regional 
issues, but further our ability to protect our people. Website: http://redcliff-nsn.gov/ 

2015 Tribal Air Resources Journal Volume VII 

ED_000738_00002336-00034 



I 35 

h 

The Red Lake Reservation is a federally recognized closed Reservation encompassing over 
835,000 acres of north-central Minnesota. The Reservation is the largest within EPA Region 5, 
comprising greater than 59% of the Federal Indian Trust land of the Region. The Tribe currently 
has 11,500 enrolled members, of whom about 6,500 reside on the Reservation. Preserving the 
Reservation's abundance of natural resources is critical to Band Members' health, welfare, 
traditional ways of life and economic viability. 

The Red Lake Department of Natural Resources (RL DNR) began an Air Quality Program in 
December of 2007 with GAP funding and in 2009 secured CAA 103 funding. With the approval 
of its Treatment as an Affected Sovereign/State (TAS) application, the Program transitioned to 
CAA 105 funding in 2014. 

Some of the Program's most notable achievements include: approval of TAS application for 
CAA Sections 105 and 505(a), completion of an Emissions Inventory (EI), acquisition of a Beta 
Attenuation Monitor (BAM), partnerships with EPA School Air Toxics Monitoring and Minnesota 
Pollution Control Agency Air Toxics Monitoring, participation in the NADP Litterfall Mercury 
Project, operation of Clean Air Status and Trends Network (CASTNET) small footprint site and 
collaborative projects with the American Lung Association (ALA). Other achievements include 
representation on TAMS Steering Committee, weather station installation, educational outreach 
at annual events (Health Fair, Water Festival, etc.) and radon program activities including 
hosting Measurement & Home Diagnostics and Hands-On Mitigation trainings with the 
University of Minnesota-Midwest Universities Radon Consortium, working with Red Lake 
Housing Authority to test homes and increasing radon awareness through outreach events. We 
no longer have radon funding due to difficulty acquiring the required in-kind match. 

Current priorities and projects include: working with CASTNET and the Ammonia Monitoring 
Network (AMoN), PM2.5 continuous monitoring with assistance from the MN Pollution Control 
Agency, continued participation in the Litterfall Mercury Project, finalizing an SMP, lAO 
assessments for Band Members, implementing the School Flag Program, updating the El, and 
hosting and/or participating in local community events. Air quality issues we are most concerned 
with include mold in homes and smoke from prescribed burns and wildland fires. We are always 
looking for partnership opportunities that allow us to gain and share knowledge and experience. 

Red Lake DNR Website 
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Air Quality Program Development for the Saginaw Chippewa Indian Tribe of Michigan. 

The Saginaw Chippewa Indian Tribe of Michigan (SCIT) is progressing in developing their Air 
Program. The Tribe intends to apply for Air Funding in April 2017. 

Travis Maki and Dwight Sargent, with Inter-Tribal Council of Michigan (ITCM) have been 
assisting the Tribe with indoor air quality issues in Tribal homes and buildings. An lAO 
inspection was conducted in Tribal homes and buildings in 2014. We are building upon those 
findings and providing education and outreach to people with questions or concerns. 

The Environmental Resources Technician position was filled December 2015. We hope to have 
this person involved in air quality under the guidance of ITCM. 

The Environmental Team participated in a Community Day of Prayer July 2, 2015 at the Elijah 
Elk Cultural Resource Center with the yth Generation staff. The day featured Peter Sinclair 

on 
YouTube. As well as, Lee Sprague, who spoke about the impacts of climate change on wild 
rice stands in Michigan. 

The SCIT is also, participating with lTC on a Climate Change Adaptation plan for the State of 
Michigan. 
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The Sault Tribe Environment Program is beginning to gear up on air resources work. We 
received approval for our first project under CAA 103 funding and will hire our first 
Environmental Specialist for Air Quality shortly. Until this time, none of our staff has had 
responsibility for air except for some work on indoor air quality and transportation issues 
through GAP. 

Our service area includes airsheds that vary between pristine air quality (National forests in the 
eastern Upper Peninsula of Michigan) and quite impacted (urban areas affected by emissions 
from coke ovens at Essar Steel, across the border in Canada). In addition, the bedrock geology 
of this area contributes radon gas entry into homes and other buildings throughout our region, 
woodstoves are common sources of heat, and housing is subject to mold, environmental 
tobacco smoke, and other contaminants. 

The Sault Tribe Environment program provides radon test kits and mold advice, as well as 
outreach on indoor air quality issues for tribal housing and off-reservation tribal members in the 
seven county service area. 

Essar Steel, the large integrated steelmaker in Sault Ste. Marie Ontario, presents challenges. 
Cokemaking in large coke oven batteries results in fugitive emissions of carcinogens benzene 
and benzene derivatives such as benzo-a-pyrene and other polyaromatic hydrocarbons, on 
PM2.5 particulates, small enough to lodge deeply in the lungs and create cancer risk. Despite 
this polluter being located in another country, we serve on its Citizens Liaison Committee and 
use that seat to bring a voice for upgrading their equipment. 

Recent proposed industrial development in otherwise pristine airsheds of the eastern UP has 
led us to conclude that we must take steps to guard our ambient air quality throughout our 
service area. We want to be prepared and have the capacity to enter into consultations with 
Michigan and EPA on air quality issues when proposals come forward for permitting, hence the 
CAA 1 03 project request. 

As one of President Obama's Climate Action Champion communities, we are keenly interested 
in moving forward with energy efficiency, clean energy, and renewable energy technologies for 
Tribal operations. This has been captured in our CAA 103 workplan, in tasks such as 
inventories of our diesel fleet in preparation for Clean Diesel equipment upgrades, and a 
woodstove change out program for Tribal homes. While we have yet to hire our Specialist, a 
summer intern has assisted with gathering data for these projects. 
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The SMSC was formally organized under federal reservation status in 1969. Since then, SMSC 
has grown to include more than 4,200 acres of land in fee and trust south of Minneapolis. 

IAQ 
Radon testing began in 2012 with additional outreach in 2014. Insulation and blower door 
testing is provided to identify IAQ issues related to condensation, drafts and ventilation. In 
2015 a "door-to-door" Household Hazardous Waste program began; this improves residential 
IAQ, safety and environmental protection through prompt & appropriate household hazardous 
wastes re-use, recycling, or disposal. 

Alternative Energies 
SMSC operates on 7 facilities, a that generates enough electricity for 
all of its residential demand, and two commercial buildings that include geothermal heating & 
cooling. These energy sources contribute to SMSC self-sufficiency and reduce its reliance on 
coal-fired energy plants. After considering a number of factors, E85 sales were discontinued at 
the last of three former E85 locations in 2015. Despite many pro-E85 agencies and 
organizations, a lot of studies predict that corn-based E85 actually worsens future C02 

emissions and climate change impacts. 

Com posting 
Composting, such as at the , reduces 
greenhouse gas emissions locally. Surrounding municipalities & residents burn fewer fossil 
fuels via a shorter drive to compost and food wastes are diverted from landfills where they 
would produce methane, a potent greenhouse gas. 

NSR Minor Sources 
In 2012, the SMSC was issued the nation's first air permit under the Tribal New Source Review 
(NSR) Program, allowing utility-controlled load-shed operation of emergency generators at its 
Mystic Lake Casino Hotel. The following year, 18 tribally-owned sources were registered under 
the Tribal Minor NSR. In 2014 the Tribe was issued three more permits, allowing the load-shed 
operation of 11 more emergency generators at three facilities. Monthly emissions monitoring 
has revealed that, for all three permits combined, actual NOx emissions remain consistent at 7% 
of permitted limits. 

t * ' •• '. 
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The Sokaogon Chippewa Reservation is located in the northeastern portion of Wisconsin and is 
home to approximately 450 members. Although small, roughly 5,000 acres, the Sokaogon Tribe 
is keenly aware of how essential clean air is to the people and surrounding natural resources of 
the Reservation. 

As of now the Sokaogon Chippewa Community does not have a federally funded Air program in 
place, but hopes to institute one in the near future. The Tribes main concerns related to air 
quality can be broken into two categories: indoor and outdoor. The key indoor air quality 
concerns center around mold, radon and smoking. Radon is of particular concern, stemming 
from naturally elevated levels in the region and their relation to lung cancer. Outdoor concerns 
include but are not limited to: wood burning stoves, dust from unpaved roads, deposition of 
mercury and impacts stemming from climatic change. Mercury deposition is of paramount 
concern due to the significance of fish in Community Member's diets. 

The Tribe is currently installing a weather station to better support their water quality program 
and hopes that it will be the foundation of a CAA 103 program in the near future. 
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Through the years the St. Croix Tribe has received intermittent funding to try to maintain an 
Indoor Air Program and in the years funding was not available, General Assistance Program 
(GAP) funds have been used to maintain very basic services to the Tribe. With the EPA funding, 
St. Croix has been able to provide indoor air quality assessments and education to our Tribal 
Members for several years. 

Our Indoor Air Program staff continues a close relationship with our St. Croix Tribal Housing 
Authority, which has allowed a combination of resources and expertise to ultimately advance 
the Program with rehabilitation recommendations being implemented by the Housing Authority. 
The majority of concerns that we receive deal with moisture issues resulting in mold concerns. 
As a result the main focus of the indoor air quality staff has been building science relating to 
home maintenance and construction. With the help of our Housing Department we have been 
able to acquire a blower door system and use this to assess our homes more thoroughly. 
Several other areas are periodically called upon for testing including CO, radon, VOC's, ETS, 
sewer gases, asthma triggers, and pests. We have also recently expanded our relationship with 
our housing department into a safety team that includes a group from the St. Croix Tribal Clinic. 
We are still in the planning stages, but ultimately we hope that this group will be able to assess 
homes thoroughly together as a team. 

We are continuing to progress in our efforts to grow our Ambient Air Program. We are 
attempting to expand our capacity in ambient air monitoring, especially since St. Croix has no 
baseline data to go on as far as the current state of the air around us. The Tribe's emissions 
inventory is complete but continually edited as needed. We continue to review permits on the 
emissions sources that affect the Reservation's air quality. Ambient air quality is an issue that 
has become a priority for St. Croix due to four major highways bisecting the Reservation along 
with burn barrels, unpaved roads and recent mining operations that are coming closer and 
closer to the Reservation. Through trainings and the use of the program TEISS, ITEP has been 
an excellent resource we have used to expand our knowledge base for our Ambient Air 
Program. TEISS has been really helpful in helping us locate and keep track of the known and 
even previously unknown emitters in our area that have substantial effect on the air shed that 
the Reservation relies on. 

The CAA 103 funding has allowed programmatic growth by retaining qualified staff to serve as a 
resource for the St. Croix communities and to create a program active in Region 5 initiatives, 
such as participating in regional dialogue on conference calls, attending regional meetings, 
performing home assessments and working with the Tribal Housing Department by being a 
resource during the planning process to rehabilitate and promote healthy homes. 

Please visit the Departmental Website: 
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The Stockbridge-Munsee Tribe currently does not have a formal program funded by specific air 
grants. We anticipate future needs in funding and manpower, as intensive agricultural in the 
form of expanding confined animal feeding operations (CAFOs), and industrial development 
within 50 miles of the Reservation increases. We also include indoor air quality (IAQ) assistance 
and investigations within the scope of activities to Tribal Members and Tribal governmental 
buildings. This includes investigations on mold, asbestos and radon in homes and governmental 
buildings as-requested or where problems are suspected. This activity is funded by EPA 
General Assistance Program (GAP) funding and Tribal dollars. We have not received any 
complaints about outdoor wood boilers, however we would like to be proactive and propose 
updates to the Tribal Air pollution Control Law before this becomes an issue. There are a few 
minor air pollution sources on the Reservation, electric generators and a gas station. 
Assistance to register these in the EPA database has been offered. 
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There is an ongoing need for the Upper Sioux Community (USC) to develop an Air Program to 
address both indoor and ambient air quality. Located within 4 miles of the USC below are a few 
of the known industrial sources of concern near the Community: 

Granite Falls Energy, LLC- Ethanol Plant 
Martin Marietta Aggregates, Yellow Medicine Quarry- rock mining and crushing 
Northern States Power/Xcel Energy- Minnesota Valley Plant coal-fired power plant 
(online 1953-2004, coal fly-ash and bottom-ash ponds removed 2010) 

The Big Stone coal-fired Power Plant, which has been online since 1975, is located about 70 
miles upstream at the headwaters of the Minnesota River near Milbank, SD. 

Our Community is surrounded by small-scale farming and industrial agriculture which emit 
several pollutants of concern, including various odors, anhydrous ammonia, fine particulate 
matter and pesticides. High winds in recent years have created 'dust storms' which turn the sky 
dark gray with the loose top soil sediment. 

There are indoor air quality concerns with radon, mold and smoking. Some homeowners still 
use open burn barrels/pits within close proximity to the USC. 

We have Community Members of all ages with asthma, allergies, and other respiratory 
disorders. Within the past several decades there has been an increase in the prevalence of 
these illnesses within the younger generations. 
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The White Earth Band of Ojibwe (Gaa-waababiganikaag), a sovereign nation, is entrusted to 
protect the land base, natural resources, treaty rights, and the culture and identity of our Members. 
The White Earth Reservation, located in Northwestern Minnesota, was established in 1867 by a 
treaty with the United States Government and the Mississippi Band of Ojibwe. Status as a Tribal 
Government provides the White Earth Reservation with broad powers, ensuring various immunities 
for the Tribe and its individual members. The boundaries include 36 townships which encompass 
all of Mahnomen County and portions of Becker and Clearwater Counties. The area includes five 
incorporated cities and five major villages. 

The Natural Resource Department was established to protect, manage and enhance the resources 
of the Reservation and is responsible for daily management and monitoring of Tribal resources. Air 
Quality is of great importance to the White Earth Band. lAO, burn barrels, unpaved roads and 
wood smoke contribute to some of the concerns in White Earth. While a formal Air Quality Program 
hasn't been established, we have begun the process of building the foundation for the future. 

White Earth Environmental Program Projects include: 
The development of an Air Quality Ordinance (EPA-GAP); 
Radon testing in privately owned homes (EPA-GAP); 
Outreach to Band Members regarding air quality and how it affects health; 
The Reservation Housing Authority radon testing and yearly inspections for lAO concerns; 
Addition of wind energy turbines to the White Earth Reservation. 

Ten years ago, the White Earth Nation took initial steps in creating a renewable wind energy 
resource on the Reservation. Currently, White Earth is home to three wind turbines, with the plan 
of scattering multiple others across the Reservation. Also, the White Earth Department of Natural 
Resources has currently distributed 600 radon test kits throughout the White Earth Reservation. 
There will be an ongoing distribution of radon test kits along with continued outreach efforts on the 
issue. White Earth will also be implementing a climate change adaptation plan in the near future, 
as well as, gaining lead and asbestos certification to inspect Tribally owned homes. White Earth 
has been extremely involved in outreach events raising awareness about the concerns of indoor 
air quality and will continue to do so for the years to come. 
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The 1854 Treaty Authority is an inter-Tribal resource management agency governed by the Bois 
Forte Band of Chippewa and Grand Portage Band of Lake Superior Chippewa. The 
organization is charged to preserve, protect, and enhance Treaty Rights and related resources 
in the 1854 Ceded Territory. This Ceded Territory covers 5.5 million acres across present-day 
northeastern Minnesota. 

Bands retain Treaty Rights to hunt, fish, and gather in the 1854 Ceded Territory. Due to these 
rights, the 1854 Treaty Authority is concerned about the availability and health of the resources. 
An important issue is mercury deposition and the impacts to fishery resources. Many Band 
Members consume a diet high in fish and may face health risks when mercury levels are 
elevated. Consumption advisories are not a solution to the problem. Instead fish must be made 
safe to eat for both nutritional and cultural benefits. 

The 1854 Treaty Authority looks to track air impacts to the 1854 Ceded Territory from sources 
such as power generation units, mining, and other industrial facilities. Mining has had a large 
impact to the Ceded Territory, with many projects ongoing and new projects being proposed. 
The 1854 Treaty Authority coordinates with federal and state agencies in the environmental 
review and permitting processes. Time is also spent reviewing and commenting on policies that 
may affect the air quality within the 1854 Ceded Territory. 

The 1854 Treaty Authority does not have a formal air program, but addresses air issues, to 
some degree, under activities of the Environmental Program as it works to protect human health 
and the environment. Additional support for training, staff time, etc. would assist to develop an 
Air Program and become more engaged in issues. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Jones, Marlene[Jones .Marlene@epa.gov]; Cyran, Carissa[Cyran. Carissa@epa .gov] 
Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori 
Man 12/14/2015 10:46:21 PM 
For Janet and Joe's folders 

Marlene, can you please put copies of these two papers in Janet and Joe's folders, for review. 
Thanks. 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; 
Harvey, Reid[Harvey.Reid@epa.gov]; Risley, David[Risley.David@epa.gov] 
From: Shea, Quin 
Sent: Man 12/14/2015 9:04:40 PM 
Subject: Request for Extension on Ozone CSAPR Update 

Dear Janet: Please find attached a request for a short extension of the January 19 comment 
deadline for the CSAPR Update for the 2008 Ozone NAAQS. Thanks in advance for your 
consideration of this request, and my best to you and your team for a safe, restive and festive 
holiday season. Sincerely, Quin 

Quinlan J. Shea, 

Vice Environment 

Edison Electric Institute 

701 

DC 20004 

202-508-5027 
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Janet McCabe 
Acting Assistant Administrator, Office of Air and Radiation 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Re: Extension of Comment Period for CSAPR Update for the 2008 Ozone NAAQS 

Dear Administrator McCabe: 

On behalf of the Edison Electric Institute (EEl) and its member companies, I am writing to request a short 
extension of the comment period for EPA's proposed "Cross-State Air Pollution Rule Update for the 
2008 Ozone NAAQS'' (CSAPR Update). 

EEl and the Agency have had productive dialogue on a range of major rulemakings in recent years, 
including the Clean Power Plan, the Mercury and Air Toxics Standards (MATS) and cooling water intake 
structures. In that vein, we believe that our review of the proposed CSAPR Update similarly will provide 
important input and assist the Agency in developing its final rule. 

A thorough analysis of both the proposal and the extensive supporting documentation is critical to our 
ability to provide constructive comments. However, the industry is facing an unprecedented confluence 
of comment deadlines for four major EPA proposals in the next several weeks: MATS Supplemental 
Finding, CSAPR Update, Exceptional Events, and Clean Power Plan Federal Plan. EPA has provided a 
45-day comment period for the CSAPR Update, with comments currently due on January 19. Due to the 
scope and complexity of the proposal, and the overlapping comment deadlines for the other proposals, 
EEJ respectfully requests a short extension of the comment period. 

We are mindful ofthe overall calendar for this rulemaking and understand fully the need to develop a 
final rule in a timely manner, yet it is vitally important that the Agency creates a strong factual record. 
Constructive comments from the electric sector and other stakeholders will be critical in the development 
of this record. Further, we note that there is no statutory deadline to finalize the CSAPR Update that 
would be frustrated by an extension. 

Thank you for your consideration of this request. EEl and its members look forward to continuing to 
work with you and your team on this and other rulemakings affecting the power sector and its customers. 
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To: OAR-WIDE-EVERYONE[OARWIDEEVERYONE@epa.gov] 
From: Atkinson, Emily 
Sent: Fri 12/11/2015 5:52:19 PM 
Subject: OAR Weekly Shout Out 

Dear Colleagues, 

This shout out goes to all those who contributed to the recent Clean Air Act Advisory Committee 
(CAAAC) Meeting, which was a great success. Many of you may know that it's the 25th 
Anniversary of the but it is also the 25th Anniversary of the 
CAAAC. The CAAAC is a Federal Advisory Committee established to advise EPA on issues 
related to implementation of the Clean Air Act. Over its 25 year history, the CAAAC 's diverse 
members have provided valuable advice to the Agency on a host of key air issues. In fact, yours 
truly used to be a CAAAC member. 

Our most recent meeting on November 18th was one of the best CAAAC meetings I can 
remember attending. The CAAAC Air Toxics workgroup presented draft recommendations 
covering such themes as: best practices to enhance communications and empower communities, 
mobile sources and diesel emissions, community and urban air toxics issues, supplemental 
environmental projects, program initiation and sustainability, improving data, and recognition 
programs (see and The workgroup members represented the interests 
of tribes, industry, state government, environmental justice organizations, and other sectors. 
They worked diligently and collaboratively for many months to develop the draft, and you can 
tell from all the smiles in the photo below how proud they were to forge and deliver their 
consensus recommendations. I look forward to receiving the final recommendations in short 
order. We will report progress back to the CAAAC and the public in the spring. 
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Other key issues discussed at the CAAAC meeting included: hearing from members on 
implementation of the 2015 ozone standards; an update on the Clean Power Plan while also 
obtaining feedback on the Clean Energy Incentives Program (CEIP); and an update and 
opportunity for members' input on the Federal-Indoor Air Quality-Tribal Collaborative (see 

Looking ahead, the Mobile Sources Technical Review Subcommittee (MSRTC) under the 
CAAAC will be presenting recommendations on aspects of the Ports initiative (see MSTRC 
~='"'- for a preview). Also scheduled for the spring meeting is the presentation of the annual 
Clean Air Excellence Awards, which is the Oscars for Air Quality, but no tux or gown required. 

One of EPA's strengths is that we know that welcoming diverse views will make our programs 
better and stronger, and that a robust democracy means that government is transparent and 
developing policies open for discussion. The CAAAC is one way we put those principals into 
practice. But it doesn't happen automatically. It takes a village to pull off a successful CAAAC. 
My thanks to those that helped shepherd and facilitate the Air Toxics Workgroup Committee 

bring forward key Air Toxics recommendations to the Agency (Bill Harnett, Chebryll Edwards, 
Marva King, Keith Mason, and Laura McKelvey); those that stepped up to play leading roles, 
contribute important and timely issues to the agenda for feedback and discussion (Scott Matthias, 
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Juan Santiago, Cate Hight, Tina Ndoh and Chris Griffin); and to our executive producers, and 
colleagues, who helped organize the event with programs, get our members to the meeting, and 
work with our contractors to ensure that an effective meeting could take place (Jim Ketcham
Colwill, Lorraine Reddick, Wendy McQuilkin and Mary Resendez). Thank you for all your 
valuable contributions! 

As I mentioned in last week's shout out, I had the honor of being in Paris all this week for the 
climate talks. It has been an amazing week, which I'll tell you about another time. As I write 
this, the parties are still negotiating and I don't know whether they will reach agreement, but 
people are hopeful. You should know that staff from EPA and other agencies are still there, 
working hard, to help secure a strong agreement that will lead to meaningful reductions in C02 
from countries around the world. 

Have a nice weekend everyone. 

Janet 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 12/10/2015 7:30:19 PM 
Subject: Administrator's Weekly Report- December 11, 2015 

Good afternoon, 

Attached, you'll find the December 11th Administrator's Weeldy Report. Please let us know if 
you have any questions or comments. There will be no report for the next three weeks. Happy 
Holidays. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Rao, Raj[Rao.Raj@epa.gov]; 
Vetter, Cheryi[Vetter.Cheryl@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Chapman, 
Apple[Chapman.Apple@epa.gov] 
From: Williams, Melina 
Sent: Wed 12/9/2015 10:28:52 PM 
Subject: 6th Circuit Oral Argument in DTE NSR enforcement case tomorrow 

Oral argument is scheduled to take place via telephone before the U.S. Court of Appeals for the 
6th Circuit at 1:30 ET on December 10, tomorrow, in USA v. DTE Energy Co., Case No. 14-

2214114-221 s. r:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~!(~-~-~~i~¢.JI~:~f~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:J 
-·-·-·-·-·-·-·-·-·-·-"'-·-·':..·-·-."-1-·-·-·-'·-·-· ... :t..·-·-·-·---~---·-·-·-·-·-·-·-·-'-·-· .. 1-·-·-·-·-·-·-··-·-·.:·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~x;,....t.._, ______ J __ :J..: ..... _. __ ._ ____ : ____ .. ___________ _, _________ l.-·-·-·-·-·-· 

Attorney Client 
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Attorney Client 

Tom Benson will be arguing for the United States. We won't be able to listen in to the telephone 
argument, but we will circulate DOJ' s summary as soon as we get it. I have attached the district 
court decision that we are appealing, and the US and DTE appellate briefs. Please let me know if 
you would like any of the intervenor briefs (filed by Sierra Club) or prior opinions. 

Melina Williams 1 US EPA 1 Office of General Counsell Air and Radiation Law Office 1 Mail Code 2344A 
1 phone: (202) 564-3406 1 fax: (202) 564-5603 

The contents of this e-mail and any attachments to it may contain deliberative-process, attorney-client, 
attorney work product, or otherwise privileged material. Do not distribute outside of EPA or DOJ. 

ED_ 000738 _ 00002348-00002 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

No. 14-2274 

UNITED STATES, 

Plaintiff-Appellant, 
v. 

DTE ENERGY CO. AND DETROIT EDISON CO. 

Defendant-Appellees. 

On Appeal From The U.S. District Court 
For The Eastern District Of Michigan, No. 1 0-131 0 1 

(Hon. Bernard A. Friedman). 

OPENING BRIEF FOR PLAINTIFF-APPELLANT UNITED STATES 

Of Counsel: 
MELINA WILLIAMS 
SABRINA ARGENTIERI 

U.S Environmental 
Protection Agency 
1200 Pennsylvania Ave. 
Washington, DC 20640 

SAM HIRSCH 
Acting Assistant Attorney General 

JASON A. DUNN 
KRISTIN M. FURRIE 
KATHERINE J. BARTON 
THOMAS A. BENSON 

U.S. Department of Justice 
Environment & Nat. Res. Div. 
Washington, DC 20044-7611 
(202) 514-5261 

ED _000738_00002350-0000 1 



TABLE OF CONTENTS 

TABLE OF CONTENTS ......................................................................................... .ii 

TABLE OF AUTHORITIES ..................................................................................... v 

GLOSSARY .............................................................................................................. x 

CLEAN AIR ACT CODIFICATION GUIDE .......................................................... x 

STATEMENT IN SUPPORT OF ORAL ARGUMENT ......................................... xi 

JURISDICTIONAL STATEMENT ....................................................................... xii 

STATEMENT OF THE ISSUES ............................................................................... ! 

INTRODUCTION ..................................................................................................... 2 

STATEMENT OF THE CASE ................................................................................. .4 

A. Statutory And Regulatory Background ........................................ 4 

1. NSR Preconstruction Requirements .................................. 5 

2. Determining NSR Applicability ........................................ 7 

3. Sources Construct At Risk ............................................... 10 

4. Enforcement ..................................................................... 11 

B. Factual Background ................................................................... .l2 

1. Monroe 2 Overhaul .......................................................... l2 

2. Post-Construction Emissions ........................................... 15 

3. Harm From Monroe 2's Pollutants .................................. 15 

.. 
11 

ED_000738_00002350-00002 



C. Procedural History ..................................................................... .l7 

1. This Court's Decision ...................................................... 17 

2. The Second Summary Judgment Decision By The 
District Court ................................................................... 19 

STANDARD OF REVIEW ..................................................................................... 21 

SUMMARY OF ARGUMENT ............................................................................... 22 

ARGUMENT ........................................................................................................... 24 

I. EPA's ENFORCEMENT AUTHORITY INCLUDES THE ABILITY TO 
CHALLENGE DTE's PROJECTION IN THIS CASE ..................................... 24 

A. EPA Has Authority To Enforce Where Sources Fail To 
Perform A Reasonable Projection Under The Regulations ....... 26 

B. This Court's Prior Opinion Recognizes That EPA Can Bring 
An Enforcement Action Where A Source Fails To Follow 
The Regulations By Making An Unreasonable Projection ........ 30 

C. The United States Proffered Sufficient Evidence To Show 
That DTE Failed To Comply With The Regulations ................. 32 

1. DTE has never offered any support for its claim that 
the demand growth exclusion applies .............................. 32 

2. DTE's own preconstruction analysis demonstrates 
that a large portion of the projected increase resulted 
from the project ................................................................ 36 

3. EPA enforcement is appropriate here under this 
Court's prior decision ...................................................... 38 

111 

ED_000738_00002350-00003 



II. AN NSR VIOLATION OCCURS WHEN A SOURCE CONSTRUCTS 
WITHOUT NECESSARY PERMITS AND CANNOT BE UNDONE BY 
POST-PROJECT DATA ............................................................................ .42 

A. An NSR Violation Occurs When A Source Is Modified 
Without An NSR Permit ............................................................ 43 

1. When a source constructs without the necessary 
permit, it violates the Act at the time of construction ..... 43 

2. Preconstruction NSR applicability turns on what the 
source should have expected before construction ........... 46 

B. Once A Source Violates NSR, It Must Comply With The 
Substantive Requirements Of The Statute And Regulations ..... 48 

1. A project that is a major modification based on 
preconstruction analysis cannot escape the 
modification requirements based on post-project 
events ............................................................................... 48 

2. In a preconstruction program, post-project data does 
not trump preconstruction analyses ................................. 50 

3. NSR requires enforceable preconstruction 
applicability to work asdesignated .................................. 52 

III. EPA HAS ALREADY ADDRESSED THE ISSUES RAISED BY THIS 
APPEAL, AND THIS COURT SHOULD DEFER TO EPA's 
CONSTRUCTION OF THE NSR PROGRAM ............................................... 54 

CONCLUSION ........................................................................................................ 58 

CERTIFICATE OF COMPLIANCE WITH TYPE VOLUME LIMITATION ..... 59 

CERTIFICATE OF SERVICE ................................................................................ 60 

RELEVANT DISTRICT COURT DOCUMENTS ................................................. 61 

IV 

ED_000738_00002350-00004 



TABLE OF AUTHORITIES 

CASES: 

Alaska Dep 't of Envtl. Conservation v. EPA, 
540 U.S. 461 (2004) ................................................................. 6, 11, 30, 39, 54 

Alaska Wilderness League v. U.S. E.P.A., 
727 F.3d 934 (9th Cir. 2013) .......................................................................... 57 

Am. Farm Bureau Fed'n v. E.P.A., 
559 F.3d 512 (D.C. Cir. 2009) ........................................................................ 16 

Auer v. Robbins, 
519 U.S. 452 (1997) ................................................................................ .21, 57 

Briney v. Sears, Roebuck & Co., 
782 F.2d 585 (6th Cir. 1986) .......................................................................... 29 

Burchett v. Kiefer, 
310 F.3d 937 (6th Cir. 2002) .......................................................................... 21 

CleanCOALition v. TXU Power, 
536 F.3d 469 (5th Cir. 2008) .......................................................................... 44 

Durflinger v. Artiles, 
727 F. 2d 888 (lOth Cir. 1984) ....................................................................... 29 

Envtl. Def v. Duke Energy Corp., 
549 U.S. 561 (2007) ...................................................................... .4, 11, 28, 35 

Hawaiian Elec. Co. v. EPA, 
723 F.2d 1440 (9th Cir. 1984) .......................................................................... 5 

In re: Tenn. Valley Auth., 
2000 WL 1358648 (EAB Sept. 15, 2000) ............................................... 45, 56 

Merck & Co., Inc. v. Reynolds, 
559 U.S. 633 (2010) ........................................................................................ 29 

Nat'l Parks Conservation Ass'n, Inc. v. Tenn. Valley Auth., 
618 F. Supp. 2d 815 (E.D. Tenn. 2009) ............................................. 12, 45,47 

v 

ED_000738_00002350-00005 



Nat'l Parks Conservation Ass'n, Inc. v. Tenn. Valley Auth., 
480 F.3d 410 (6th Cir. 2007) ............................................................... 5, 44, 56 

Nat'l Parks Conservation Ass'n, Inc. v. Tenn. Valley Auth., 
502 F.3d 1316 (11th Cir. 2007) ...................................................................... 44 

Nat'l-Southwire Aluminum Co. v. U.S. E.P.A., 
838 F.2d 835 (6th Cir. 1988) ..................................................................... 7, 52 

New York v. EPA, 
413 F.3d 3 (D.C. Cir. 2005) ............................................................. 6, 9, 27, 35 

New York v. EPA, 
443 F.3d 880 (D.C. Cir. 2006) .......................................................................... 7 

New Yorkv. EPA, 
No. 02-1387, 2004 WL 5846442 (D.C. Cir. Oct. 26, 2004) .......................... .46 

Sierra Club v. Otter Tail Power Co., 
615 F.3d 1008 (8th Cir. 2010) ....................................................................... .44 

Talk America, Inc. v. Mich. Bell Tel. Co., 
131 S. Ct. 2254 (20 11) .................................................................................... 57 

Tenn. Valley Auth. v. Whitman, 
336 F.3d 1236 (11th Cir. 2003) ............................................................... 45, 56 

Texas v. E.P.A., 
726 F.3d 180 (D.C. Cir. 2013) ................................................................. 26, 44 

United States v. Ala. Power Co., 
730 F.3d 1278 (11th Cir. 2013) ................................................... 11, 29, 37, 46 

United States v. Cinemark USA, Inc., 
348 F.3d 569 (6th Cir. 2003) .......................................................................... 54 

United States v. Cinergy Corp., 
458 F.3d 705 (7th Cir. 2006) ................................................. 18, 27, 28, 29,47 

United States v. Cinergy Corp., 
618 F. Supp. 2d 942 (S.D. Ind. 2009) ............................................................. 16 

Vl 

ED_000738_00002350-00006 



United States v. Cinergy Corp., 
623 F.3d 455 (7th Cir. 2010) ................................................................... 11, 47 

United States v. Cinergy Corp., 
2005 WL 3018688 (S.D. Ind. Nov. 9, 2005) .................................................. 35 

United States v. DTE Energy Co., 
711 F.3d 643 (6th Cir. 2013) .................................................................. passim 

United States v. Duke Energy Corp., 
5 F. Supp. 3d 771 (M.D.N.C. 2014) .................................................. 12, 44, 47 

United States v. Duke Energy Corp., 
2010 WL 3023517 (M.D.N.C. July 28, 2010) ......................................... 30, 47 

United States v. EME Homer City Generation, L.P., 
727 F.3d 274 (3d Cir. 2013) ............................................................................ 44 

United States v. La. Generating, LLC, 
929 F. Supp. 2d 591 (M.D. La. 2012) ............................................... .12, 44, 47 

United States v. Louisiana-Pacific Corp., 
682 F. Supp. 1141 (D. Colo. 1988) ................................................................. 52 

United States v. Midwest Generation, LLC, 
720 F.3d 644 (7th Cir. 2013) ............................................................. 10, 44, 48 

United States v. Ohio Edison Co., 
276 F. Supp. 2d 829 (S.D. Ohio 2003) .................................. 12, 34, 37, 45, 47 

United States v. S. Ind. Gas & Elec. Co., 
2002 WL 1629817 (S.D. Ind. July 18, 2002) .................................... 12, 45, 47 

United States v. Tocco, 
306 F .3d 279 (6th Cir. 2002) .......................................................................... 29 

United States v. Wendlandt, 
714 F.3d 388 (6th Cir. 2013) .......................................................................... 29 

Util. Air Regulatory Group v. EPA, 
134 S. Ct. 2427 (2014) ............................................................................... 6, 26 

.. 
Vll 

ED_000738_00002350-00007 



Wilson v. Commissioner of Social Sec., 
378 P.3d 541 (6th Cir. 2004) .......................................................................... 57 

Wis. Elec. Power Co. v. Reilly, 
893 P.2d 901 (7th Cir. 1990) ......................................................... 7, 40, 52, 55 

STATUTES: 

Clean Air Act 

4 2 u.s. c. § 7 413 (b) ........................................................................................ 11 

42 U.S.C. § 7470 ............................................................................................... 5 

42 U.S.C. § 7475 ............................................................................................. 43 

42 U.S.C. § 7475(a)(1) ...................................................................................... 6 

42 U.S.C. § 7475(a)(2) ...................................................................................... 6 

42 U.S.C. § 7475(a)(3) ............................................................................... 6, 53 

42 U.S.C. § 7475(a)(6) ...................................................................................... 6 

42 U.S.C. § 7477 ......................................................................... .11, 30, 43, 49 

42 U.S.C. § 7503 ............................................................................................... 6 

42 U.S.C. § 7503(c)(1) ...................................................................................... 6 

RULES AND REGULATIONS: 

40 C.P.R. § 52.21 ....................................................................................................... 8 

40 C.P.R.§ 52.21(a)(2) .............................................................................................. 8 

40 C.P.R.§ 52.21(a)(2)(iv) ...................................................................................... 19 

40 C.P.R.§ 52.21(a)(2)(iv)(a) .................................................................................... 8 

40 C.P.R.§ 52.21(a)(2)(iv)(b) ................................................................................. 10 

Vlll 

ED_000738_00002350-00008 



40 C.P.R.§ 52.21(a)(2)(iv)(c) ................................................................................. .l0 

40 C.P.R. § 52.21(b)(2) .............................................................................................. 8 

40 C.P.R.§ 52.21(b)(2)(i) .......................................................................................... 8 

40 C.P.R.§ 52.21(b)(2)(iii)(a) ................................................................................... 7 

40 C.P.R.§ 52.21(b)(23)(i) ........................................................................................ 9 

40 C.P.R.§ 52.21(b)(41)(i) ........................................................................................ 9 

40 C.P.R.§ 52.21(b)(41)(ii)(a) ............................................................... 9, 26, 28, 39 

40 C.P.R.§ 52.21(b)(41)(ii)(c) ............................................................... 9, 27, 34, 39 

40 C.P.R.§ 52.21(b)(48)(i) ........................................................................................ 9 

40 C.P.R.§ 52.21(k) ................................................................................................ 53 

40 C.P.R.§ 52.21(r)(1) ..................................................................................... 45, 55 

40 C.P.R.§ 52.21(r)(6)(i)(c) ............................................................................. 27, 33 

57 Fed. Reg. 32,314 .............................................................................. 10, 28, 34, 41 

57 Fed. Reg. 5320 (Feb. 13, 1992) .......................................................................... 56 

61 Fed. Reg. 38,250 .......................................................................... 9, 28, 33, 35, 37 

67 Fed. Reg. 80,186 ............................................................................................ 9, 55 

68 Fed. Reg. 61,248 ................................................................................................. 10 

IX 

ED_000738_00002350-00009 



EPA 

MDEQ 

CAA 

NSR 

PSD 

BACT 

SIP 

DTE 

ESGU 

UARG 

GLOSSARY 

U.S. Environmental Protection Agency 

Michigan Department of Environmental Quality 

Clean Air Act 

New Source Review (including Prevention of Significant 
Deterioration and Nonattainment New Source Review 
programs) 

Prevention of Significant Deterioration 

Best Available Control Technology 

State Implementation Plan 

Nitrogen Oxides 

Sulfur Dioxide 

DTE Energy Co., including Detroit Edison Co. 

Electrical Steam Generating Unit (i.e. a power plant unit) 

Utility Air Regulatory Group (a power plant trade association 
that includes DTE) 

CLEAN AIR ACT CODIFICATION GUIDE 
Clean Air Act Section 
§ Ill - Definitions 

Codified at: 
42 U.S.C. § 7411 
42 U.S.C. § 7413 
42 U.S.C. § 7475 
42 U.S.C. § 7477 
42 U.S.C. § 7479 
42 U.S.C. § 7501 
42 U.S.C. § 7503 
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§ 113 - Federal Enforcement 
§ 165- Preconstruction Requirements (PSD program) 
§ 167 - Enforcement (PSD-specific) 
§ 169 - Definitions (PSD-specific) 
§ 171 -Definitions (Nonattainment-specific) 
§ 173 - Permit requirements (Nonattainment-specific) 
§ 304- Citizen Suits 
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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Plaintiff-Appellant United States requests oral argument. The issues 

presented here come from the interpretation of a statutory and regulatory 

regime of national importance. The United States believes that the Court 

would likely benefit from the opportunity to fully discuss the issues raised on 

appeal at oral argument. 
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction under 28 U.S.C. § 1331 and entered final 

judgment pursuant to Fed. R. Civ. P. 54(b) on August 5, 2014. 1 Order, RE 220, 

Page ID 7697-7700. The United States filed a timely notice of appeal on October 

3, 2014, and this Court has jurisdiction under 28 U.S.C. § 1291. Plaintiff-

Intervenor Sierra Club also filed a timely notice of appeal, which is proceeding as 

appeal No. 14-2275. 

1 Shortly after granting summary judgment to DTE, the district court granted 
motions by the United States and Sierra Club to amend their complaints to add 
claims related to additional construction projects. Order, RE 202, Page ID 7558. 
The United States and Sierra Club then moved for entry of final judgment as to 
some, but not all, claims under Fed. R. Civ. P. 54(b), and the district court granted 
those motions. RE 220, Page ID 7697-7700. The district court stayed proceedings 
on the new claims pending this appeal. ld. 

.. 
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STATEMENT OF THE ISSUES 

The Clean Air Act requires operators of major sources of air pollution to 

complete an extensive preconstruction review process and obtain New Source 

Review ("NSR") permits before implementing any major modifications at their 

facilities. Such facilities must thereafter meet stringent emission limitations. This 

appeal presents two issues concerning how the preconstruction requirements of 

NSR are implemented: 

First, in an enforcement action, may the United States challenge an 

operator's preconstruction projection of air emissions based on the operator's 

failure to comply with the demand growth provisions of the NSR rules? 

Second, if an operator should have complied with NSR major modification 

requirements before beginning construction, can post-project data erase NSR 

applicability and preclude an enforcement action? 
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INTRODUCTION 

The Clean Air Act requires sources planning construction projects to 

undergo New Source Review before beginning work that should be expected to 

increase pollution. The NSR process includes setting pollution limits for post

construction operations and allowing for public participation regarding the 

proposed project, including its projected impact on air quality. To give meaning to 

the statute's requirement that NSR applicability be determined before construction, 

in this case's prior appeal this Court found that EPA may enforce when operators 

fail to properly assess whether their projects are subject to NSR requirements. 

United States v. DTE Energy Co., 711 F.3d 643, 649 (6th Cir. 2013). Every court 

to address the issue has reached the same conclusion. Where an operator fails to 

follow the requirements of the regulations and "proceeds to construction, it is 

subject to enforcement proceedings." ld. Otherwise, New Source Review "would 

cease to be a preconstruction review program." ld. EPA therefore can bring 

enforcement actions to ensure that sources that should have obtained permits and 

installed pollution controls before constructing actually do so. 

In 2010, DTE performed a $65 million overhaul at Monroe Unit 2, part of a 

coal-fired power plant in Monroe, Michigan. Before beginning the work, the 

company predicted that the unit would pollute significantly more after the overhaul 

than it had beforehand. DTE's own documents explained that the work would 
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allow the unit to run more by eliminating outages. But DTE decided that a 

regulatory exemption known as the demand growth exclusion meant that its own 

predicted pollution increase did not count for NSR purposes. DTE' s application of 

the exclusion was legally incorrect and violated the NSR regulations. Evaluated 

properly under the rules, DTE's own preconstruction NSR analysis shows an 

emissions increase that qualifies the Monroe 2 overhaul as a major modification. 

That means the company should have obtained permits and installed pollution 

controls in 2010. 

DTE did not. When EPA challenged the company's compliance, DTE 

objected, saying that only post-project data could be used to show whether its $65 

million overhaul was a major modification under the rules. This Court already 

rejected that claim in the prior appeal. Id. Indeed, every court to consider the issue 

has reached the same conclusion: under the Clean Air Act, an NSR violation is ripe 

when construction begins without a permit. Where a source should have complied 

before construction, courts must be able to enforce the major modification 

requirements after construction. 

The district court improperly concluded that EPA was second-guessing 

DTE's projection of post-construction emissions. This case should be remanded to 

the district court to determine whether DTE should have complied with the major 

modification requirements before beginning construction. 
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STATEMENT OF THE CASE 

A. Statutory And Regulatory Background 

This appeal concerns the Clean Air Act's New Source Review program.2 

Having determined that earlier programs "did too little" to achieve the nation's air 

quality goals, Congress added NSR provisions to the Act in 1977. Envtl. Def v. 

Duke Energy Corp., 549 U.S. 561, 567-68 (2007). NSR's requirements apply both 

to new sources and to existing sources that construct "major modifications"-

including any non-routine physical change at a facility that will increase pollution 

by more than a certain amount. If a project qualifies, the source must, among other 

things, satisfy a series of preconstruction requirements, including undergoing 

public review, obtaining an NSR permit, and installing pollution controls. Projects 

qualify as a major modification in one of two ways. First, a project is a major 

modification where an operator predicts- or should predict- that post-

construction pollution will increase as a result of the work. Second, a major 

modification also results where there is an actual increase in pollution (as shown 

2 NSR includes two complementary programs: Prevention of Significant 
Deterioration and Nonattainment New Source Review. Which program applies 
depends on whether an area meets applicable air quality standards. Here the area 
surrounding the Monroe plant meets standards for some pollutants but not for 
others, so both programs apply. Because the differences between the programs are 
not relevant to this appeal, we generally address them together in this brief. 
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by post-project data) because of the project. The issue in this appeal is whether the 

Monroe 2 overhaul qualifies as a major modification based on what DTE should 

have expected before the work began, so this brief focuses on that aspect ofNSR 

applicability. 

1. NSR Preconstruction Requirements 

NSR protects air quality by imposing emissions limits and planning 

requirements before sources begin construction projects that would significantly 

increase air pollution. This Court has identified two central purposes for NSR. 

First, the program aims to "protect air quality" and "prevent increases in air 

pollution." DTE Energy, 711 F.3d at 649, 651. Second, NSR seeks to assure "that 

any decision to permit increased air pollution ... is made only after careful 

evaluation of all the consequences of such a decision . ... " Nat'l Parks 

Conservation Ass 'n, Inc. v. Tenn. Valley Auth., 480 F.3d 410, 412 (6th Cir. 2007) 

(emphasis added); see also 42 U.S.C. § 7470 (setting forth statutory purposes); 

Hawaiian Elec. Co. v. EPA, 723 F.2d 1440, 1446-47 (9th Cir. 1984) (noting that 

modified plants must also install modern pollution controls to reduce pollution). 

To implement those goals, the Act includes a series of preconstruction 

requirements. For instance, the operator proposing the project must: 

D Undergo a review (including a public hearing) addressing factors including 
"the air quality impact of such source" and "alternatives thereto" 
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D Demonstrate that its emissions "will not cause, or contribute to, air pollution 
in excess of' various standards 

D Undergo "an analysis of any air quality impacts projected for the area as a 
result of growth associated with such facility" 

42 U.S.C. § 7475(a)(1), (2), (3), (6) (Prevention of Significant Deterioration 

requirements); see also 42 U.S.C. § 7503 (similar requirements in nonattainment 

areas); Util. Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2443 (2014) 

(describing preconstruction requirements for sources). No qualifying project may 

proceed without meeting the preconstruction requirements. Alaska Dep 't of Envtl. 

Conservation v. EPA, 540 U.S. 461,484 (2004). 

In areas where air quality standards are met, the operator must meet 

emission limits based on the best available control technology and demonstrate that 

the project will not impair local air quality beyond a certain "increment" set by 

EPA. Id. at 472-73. Where air quality standards are not being met, the Act, 

logically, requires more. In such areas, the statute mandates that new or modified 

sources meet the lowest available emission rate and obtain pollution reductions 

from other sources to offset any increase in emissions from the project. See 42 

U.S.C. § 7503(c)(1); New York v. EPA, 413 F.3d 3, 13 (D.C. Cir. 2005) (discussing 

more stringent nonattainment NSR requirements). 

In deciding how to handle existing sources, Congress reached a compromise 

that fostered both the statutory goal to prevent increases in air pollution and the 
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importance of balancing environmental goals with economic growth. Congress 

allowed existing sources to continue operating without NSR permits, but if an 

operator plans a construction project that would result in increased pollution, the 

statute requires NSR compliance at that time. See Wis. Elec. Power Co. v. Reilly, 

893 F.2d 901, 909 (7th Cir. 1990). 

This arrangement supports the goal of preventing and minimizing increases 

in air pollution, while ensuring that pollution controls are installed at the time most 

efficient for the operator: when the source is already undergoing a modification. 

ld.; see also National-Southwire Aluminum Co. v. U.S. E.P.A., 838 F.2d 835, 843 

(6th Cir. 1988) (Boggs, J., dissenting) (internal citations omitted) ('The purpose of 

the 'modification' rule is to ensure that pollution control measures are undertaken 

when they can be most effective, at the time of new or modified construction."). 

2. Determining NSR Applicability 

Because New Source Review requires sources to obtain permits prior to 

construction, NSR applicability must initially be determined based on projections. 

There are two primary issues in determining whether a project constitutes a 

modification. First, the work must be a non-routine physical change3 (or change in 

3 EPA created an exemption from NSR for projects that are routine maintenance, 
repair, or replacement. 40 C.F.R. § 52.21(b)(2)(iii)(a). That exemption must be 
narrowly construed to apply only to de minimis circumstances. New York v. EPA, 
443 F.3d 880, 890 (D.C. Cir. 2006). The district court has not yet addressed 
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the method of operation). 40 C.F.R. § 52.21(b)(2)(i).4 Second, the work must be 

expected to result in a significant emissions increase. 5 I d. To answer the second 

question, an operator planning a construction project must predict its future 

emissions to determine whether NSR applies. 40 C.F.R. § 52.21(a)(2); DTE 

Energy, 711 F.3d at 647. As defined by the rules, the key question in determining 

whether a project is an NSR-triggering modification is whether the work "would 

result in" a pollution increase. 40 C.F.R. § 52.21(b)(2). 

EPA promulgated NSR rules in 1980. To determine whether a project 

would constitute a major modification, those rules required comparing "baseline" 

actual emissions with maximum potential future emissions. See DTE Energy, 711 

F.3d at 645. EPA changed that approach in 1992 for electric utilities and in 2002 

for all sources. Id. at 645-46. Under the new regulations, determining whether a 

project is a modification involves comparing pre-project baseline actual emissions 

with predicted actual future emissions. ld. For the baseline, utilities like DTE can 

whether DTE' s $65 million overhaul was a non-routine physical change, and that 
issue is not before this Court. 
4 For convenience, we cite to NSR's Prevention of Significant Deterioration 
regulations at 40 C.F .R. § 52.21. Both federal and Michigan rules apply here, but 
the relevant provisions are substantively the same. 
5 To trigger NSR, a projected emissions increase must also exceed the significance 
threshold after accounting for other emissions changes at the source. 40 C.F.R. 
§ 52.21(a)(2)(iv)(a). The specifics of that analysis, known as "netting," are not 
relevant to this action. 
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select a two-year period within the five years preceding the project. 40 C.F.R. § 

52.21 (b)( 48)(i). For the projection of future emissions, an operator must "consider 

all relevant information" to determine the "maximum annual rate, in tons per year, 

that the existing emission unit is projected to emit." ld. § 52.21(b)(41)(i), (ii)(a). 

For the pollutants at issue here, a predicted increase of 40 tons or more requires 

NSR compliance. ld. § 52.21(b)(23)(i). 

EPA's rules direct operators to exclude certain emissions from the 

projection. See id. § 52.21(b)(41)(ii)(c). The relevant provision is often referred to 

as the "demand growth exclusion." Under the rules, an operator can exclude 

emissions from its projection only where those emissions (i) could have been 

accommodated in the selected baseline period and (ii) are unrelated to the project 

at issue. Id.; see also DTE Energy, 711 F.3d at 645-46; New York v. EPA, 413 

F.3d 3, 33 (D.C. Cir. 2005) (citing 67 Fed Reg. 80,186, 80,203 (Dec. 31, 2002)). 

EPA's guidance explains that, to qualify as unrelated, emissions must be 

"completely unrelated to the project." See EPA Northampton Letter, RE 114-7, 

Page ID 4895. Where a proposed change will improve unit performance, EPA has 

stated that "increases in utilization that are projected to follow can and should be 

attributable to the change." 61 Fed. Reg. 38,250, 38,268 (July 23, 1996). 

When EPA revised the rules in 1992/2002 to allow sources to determine 

NSR applicability based on projected actual emissions, it recognized that operators 
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might underestimate projections of future emissions. EPA addressed this concern 

by requiring post-construction reporting in some instances and adding provisions 

clarifying that a major modification also results if post-project data shows a 

significant increase in pollution related to the project. 57 Fed. Reg. 32,314, 32,325 

(July 21, 1992); 40 C.F.R. § 52.21(a)(2)(iv)(b). Thus NSR applies if an operator 

should (or does) project an emissions increase, 40 C.F.R. § 52.21(a)(2)(iv)(c), or if 

the work results in an actual increase, id. § 52.21(a)(2)(iv)(b). 

3. Sources Construct At Risk 

As noted in this Court's prior opinion, the rules do not require operators to 

get EPA approval of their projections before proceeding with construction. 

However, the absence of an approval requirement does not mean sources get a safe 

harbor once construction begins. EPA has explained that operators that construct 

without a permit ''proceed at risk." 68 Fed. Reg. 61,248, 61,250 (Oct. 27, 2003) 

(emphasis added); see also United States v. Midwest Generation, LLC, 720 F.3d 

644, 646 (7th Cir. 2013) (describing construction without a permit as "a risky 

strategy" because a source could be required to perform further work and pay a 

large penalty). As EPA stated in promulgating the 2002 NSR rules: "If you are 

subsequently determined not to have ... properly project[ ed] emissions ... you 

will be subject to any applicable enforcement provisions." 67 Fed. Reg. at 80,190. 
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4. Enforcement 

The Act provides EPA with two judicial enforcement tools. The Act's 

general enforcement provision authorizes EPA to bring a civil action against any 

person who "has violated, or is in violation of' any requirement of the applicable 

regulations or the Act. 42 U.S.C. § 7413(b). Under this provision, EPA has 

authority to enforce compliance with the preconstruction permitting requirements 

of the Act and the analogs in state law. Congress also enacted a special 

enforcement provision for PSD that- in "notably capacious terms" - authorizes 

EPA to prevent construction or modification of sources that fail to comply with 

PSD. Alaska Dep 't of Envtl. Conservation, 540 U.S. at 484; 42 U.S.C. § 7477. 

In a series of post-construction enforcement actions, courts have endorsed 

EPA's authority to bring claims based on what the source "expected, or should 

have expected ... at the time of the projects." See, e.g., United States v. Ala. 

Power Co., 730 F.3d 1278, 1282 (11th Cir. 2013); see also Envtl. Def v. Duke 

Energy Corp., 549 U.S. 561, 571 (2007) (noting claims based on allegation that 

projects "would have been projected to result" in increased operation); United 

States v. Cinergy Corp., 623 F.3d 455, 459 (7th Cir. 2010) (noting question was 

whether construction "would result in an increase ... 'Would,' not 'did,' because 

the permit must be obtained before the modification is made, and so the effect on 

emissions is a prediction rather than an observation."); United States v. Duke 
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Energy Corp., 5 F. Supp. 3d 771, 782 n.6 (M.D.N.C. 2014); United States v. La. 

Generating, LLC, 929 F. Supp. 2d 591, 593 (M.D. La. 2012); Nat'l Parks 

Conservation Ass'n, Inc. v. Tenn. Valley Auth., 618 F. Supp. 2d 815, 829 (E.D. 

Tenn. 2009); United States v. Ohio Edison Co., 276 F. Supp. 2d 829, 865, 881 

(S.D. Ohio 2003); United States v. S.Ind. Gas & Elec. Co., No. IP99-1692 C-M/F, 

2002 WL 1629817, at *2-3 & n.3 (S.D. Ind. July 18, 2002). 

B. Factual Background 

1. Monroe 2 Overhaul 

In March 2010, DTE began a massive construction project at Monroe 2. The 

company spent $65 million to make a series of improvements at the unit, including 

replacing the economizer and reheater, two major components of the unit's boiler. 

The purpose of the replacements was to increase the unit's "availability"- the 

amount of time it was available to run. SJ Opp., RE 181-1, Page ID 7053-7054; 

see also DTE Project Documents, RE 181-3, Page ID 7082, 7084; DTE 

Economizer PowerPoint, RE 60 (Sealed) at 2-4, 7-10; DTE Reheater PowerPoint, 

RE 61 (Sealed) at 2-4, 6-8. 

Before beginning the project, DTE performed an NSR analysis. For its 

projected post-construction emissions, DTE selected estimates it had previously 

used in filings provided to the Michigan Public Service Commission as part of the 

Power Supply Cost Recovery process. SJ Motion, RE 166, Page ID 6715. The 
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Power Supply Cost Recovery process allows DTE to submit estimates of its future 

fuel costs to the state in order to recover those costs from customers. DTE 

developed the projections it used in those state filings and for NSR purposes using 

a "sophisticated" computer model known as PROMOD. Id. Based on 

"exhaustive" input data, including estimates of future outage rates, coal prices, 

demand, and many other factors, the model predicts how much each unit will run 

in the future and the pollution from that unit. Id. DTE told the district court that 

the projection it developed using PRO MOD and submitted to the state in the Power 

Supply Cost Recovery process was "the Company's best estimate." ld. 

Based on that estimate, DTE 's NSR analysis showed large predicted 

increases in pollution at Monroe 2 after the project, as compared to the baseline 

period. DTE Notice Letter to Michigan, RE 8-6, Page ID 168. The company 

predicted peak pollution in 2013, with emissions increases of 4096 tons of nitrogen 

oxides and 3 701 tons of sulfur dioxide -well over the 40 tons necessary to trigger 

NSR. Id. The same DTE "best estimate" modeling also predicted pollution 

increases in 2011 and 2012 that were smaller than in 2013, but still well above 40 

tons. DTE Letter to EPA, RE 8-9, Page ID 183. 

At the time of construction, DTE contended that all emissions over baseline 

levels could be excluded, telling the state permitting authority that it "excluded 

from the PROMOD projections 'that portion of the unit's emissions following the 
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project that an existing unit could have accommodated ... and that are also 

unrelated to the particular project."' DTE Notice Letter to Michigan, RE 8-6, Page 

ID 165 (quoting from Michigan analog of the demand growth exclusion). That is, 

DTE contended that the demand growth exclusion rule rendered all of its projected 

emissions increases irrelevant for NSR purposes. DTE, however, provided no 

support for its claim that it met the demand growth exclusion requirements. DTE 

went on to tell the state that even if pollution increased in the future, it would "not 

[be] as a result of' the overhaul, but would be because of market conditions. I d. 

DTE regularly asserted the demand growth exclusion using the same boilerplate 

language, as illustrated by the company's 2005 notification for the previous major 

outage at Monroe 2. See DTE 2005 Notice Letter to Michigan, RE 114-5, Page ID 

4820 (unsupported statement excluding emissions and attributing future utilization 

to market conditions). When deposed in this case, DTE's lead environmental 

engineer acknowledged that DTE simply did not "believe" that replacing boiler 

components like those at issue in this case could result in related emissions 

mcreases. Rugenstein Deposition Excerpts, RE 115-3 (Sealed), Transcript pp. 

166-167. 
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2. Post-Construction Emissions 

As it happened, pollution decreased in the years immediately after DTE's 

project at Monroe 2 for two unexpected reasons. First, the United States brought 

this case, filing the complaint shortly after the work concluded, and the district 

court shortly thereafter issued an order limiting DTE to baseline pollution levels. 

Order, RE 29, Page ID 1005-1006. DTE was forced to temporarily limit its 

emissions so that there would be no annual pollution increase while this case was 

pending before the district court. ld. Second, demand for electricity decreased 

during the recession, particularly in the Detroit area that DTE serves. See SJ Reply 

Brief, RE 183, Page ID 717 4. These unexpected factors do nothing to show that 

DTE was wrong in expecting pollution from Monroe 2 to increase when it 

performed the unit overhaul. 

3. Harm From Monroe 2 's Pollutants 

Monroe 2 emits oxides of nitrogen ("NOx") and sulfur dioxide ("S02"). 

Each pollutant is harmful in its own right, and once they reach the air around the 

plant, they mix with other pollutants to form fine particulate matter. Declaration of 

Lyle Chinkin, RE 8-2, Page ID 81-83. Some of these particles are much smaller 

than a human hair or a grain of beach sand and are known as PM2.5 because they 

are smaller than 2.5 microns (each micron is one thousandth of a millimeter). I d. 

Because of their tiny size, these microscopic particulates are readily inhaled and 
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can lodge deep in a person's lungs. Declaration of Joel Schwartz, RE 8-23, Page 

ID 509. 

Such particulates cause some of the most serious harm from air pollution, 

including early death and increased incidence of heart attacks, chronic bronchitis, 

stroke, and respiratory ailments like asthma. United States v. Cinergy Corp., 618 

F. Supp. 2d 942, 949-50 (S.D. Ind. 2009) (listing scientific and medical groups in 

agreement); Am. Farm Bureau Fed'n v. E.P.A., 559 F.3d 512, 515 (D.C. Cir. 

2009); Declaration of Joel Schwartz, RE 8-23, Page ID 509. 

Had DTE complied with NSR, it would have been required to install 

pollution controls at Monroe 2 at the time of the 2010 modification. Those 

controls would have reduced NOx emissions by at least 90% and S02 emissions by 

95% or more. Declaration ofRanajit Sahu, RE 8-13, Page ID 236; DTE Press 

Release, RE 8-14, Page ID 251-252. Compared to the unit's pre-modification 

pollution, installing controls would eliminate about 8,000 tons ofNOx and 26,500 

tons of S02 each year. Declaration of Ranaj it Sahu, RE 8-13, Page ID 23 6-23 7. 

Eliminating that pollution would result in 90 fewer deaths and overall health 

benefits to downwind communities worth more than $500 million each year. 

Declaration of Joel Schwartz, RE 8-23, Page ID 507. 
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C. Procedural History 

The United States filed its complaint against Detroit Edison on August 5, 

2010 and moved for a preliminary injunction the next day. Complaint, RE 1, Page 

ID 1-17; Motion for Preliminary Injunction, RE 8, Page ID 25-72. The complaint 

alleged that DTE violated NSR by proceeding to construction without obtaining 

NSR permits. Shortly thereafter, the district court ordered DTE to limit emissions 

to no more than baseline levels during the pendency of the case. Order, RE 29, 

Page ID 1005-1006. Meanwhile, Sierra Club filed a motion to intervene, and the 

district court granted that motion on November 23, 2010. Order, RE 64, Page ID 

2355-2356. 

DTE moved for summary judgment in June 2011, near the close of 

discovery. 2011 SJ Motion, RE 107, Page ID 4667-4699. The company argued

for the first time - that under the applicable rules it could not be liable unless 

actual post-project data showed an emissions increase. The district court agreed, 

and the United States appealed. 

1. This Court's Decision 

On appeal, this Court reversed, holding that EPA had the authority to 

challenge an operator's preconstruction analysis, even where there was no post

project pollution increase. The Court explained that the NSR program "depends on 

operators' making accurate projections before embarking on construction 
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projects." 711 F.3d at 649 (emphasis added). To ensure that operators comply 

with the obligation to fairly assess their NSR applicability before construction, the 

Court continued, EPA must have authority to enforce deviations from the rules. 

The Court was careful not to invite EPA "second-guess[ing]" that would create a 

de facto system of prior approval for construction projects. I d. at 649. With that 

caution, this Court concluded that EPA must be able to review operators' 

preconstruction analyses: "A preconstruction projection is subject to an 

enforcement action by EPA to ensure that the projection is made pursuant to the 

requirements of the regulations." 711 F.3d at 652. Without that enforcement 

authority, NSR "would cease to be a preconstruction review program." ld. at 649. 

This Court also rejected the argument made by DTE and adopted by the 

district court that the 2002 NSR rules revamped the program for utilities like DTE. 

Instead, the Court described the 2002 revisions as expanding the 1992 provisions 

to non-utility sources, while also refining certain things. ld. at 646. The overall 

effect was "minor changes" to the rules for utility units like Monroe 2. I d. In 

describing the NSR program, the Court equated the two sets of rules. I d. at 649 

(describing how "the 1992 and 2002 changes" to the rules operate); see also United 

States v. Cinergy Corp., 458 F.3d 705, 708 (7th Cir. 2006) (noting that any 

difference between the 1992 and 2002 rules "would not affect our analysis"). The 

Court thus gave no credence to DTE 's claim on appeal that certain sentences in 40 
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C.F.R § 52.21(a)(2)(iv)- as revised in 2002- dramatically recast NSR 

enforceability. 

Chief Judge Batchelder dissented. The dissent described the majority 

opinion as holding that EPA "may challenge the operator's preconstruction 

emissions projections, regardless of actual emissions." 711 F .3d at 652. The 

dissent observed that the majority held that, "USEPA must be able to challenge the 

accuracy of the operator's scientific or technical preconstruction projections," and 

"remand[ ed] the case for renewed (further) proceedings in the district court on that 

basis." Id. at 653. Chief Judge Batchelder found that the fact that emissions had 

decreased in the first calendar year following the project rendered the case moot 

"because there was, conclusively, no major modification." Id. 

2. The Second Summary Judgment Decision By The District Court 

On remand, DTE immediately moved again for summary judgment, arguing 

that this Court's prior decision compelled dismissal of the United States' claims. 

DTE argued that it had complied with all the requirements for its preconstruction 

analysis, and that the United States' action was simply impermissible "second

guessing." SJ Motion, RE 166, Page ID 6717-6719. 

The United States responded by explaining that its action did not constitute 

"second-guessing" because DTE failed to apply the demand growth exclusion 

"according to the requirements ... contained in the regulations." DTE Energy, 711 
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F.3d at 649. Specifically, DTE failed to heed the regulation's mandate that the 

exclusion can only apply to the portion of a predicted increase that is unrelated to 

the work at issue. The United States noted that DTE has never provided evidence 

that the increase was unrelated to the project, and thus failed to make out even a 

prima facie case for the exclusion. SJ Opp., RE 181-1, Page ID 7067. Moreover, 

the United States presented evidence, which DTE did not dispute, that (1) DTE's 

own computer modeling showed that the company's predicted increase was related 

to the construction and (2) DTE simply did not "believe" that boiler component 

replacement projects could affect emissions, even as the company's own 

documents justifying the project described how it would result in more power 

generation. ld. at Page ID 7054-7056, 7065-7067. Thus DTE's own analysis, 

when reviewed according to the requirements of the NSR rules, showed a 

triggering emissions increase. Id. at Page ID 7055-7056. 

The district court granted DTE 's motion. The district court found that this 

Court's prior decision allowed EPA only to conduct a "surface review" or "cursory 

examination" of a source's projection and found that the United States did not 

contend that DTE violated a regulation, but merely objected to "the extent to which 

[DTE] relied on the demand growth exclusion." SJ Decision, RE 196, Page ID 

7514-7515 (emphasis in original). The district court did not address DTE's own 

modeling showing that the company did not satisfy the regulatory requirement that 
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only emissions increases "unrelated" to the project qualify for the demand growth 

exclusion. Rather, the court concluded that the regulations do not require operators 

"to demonstrate the propriety of their demand growth exclusion calculations," and 

thus the United States' enforcement action could not survive DTE's summary 

judgment motion. Id. 

The district court went on to say that even if EPA had authority to pursue an 

enforcement action here, it could not show that the Monroe 2 overhaul was a major 

modification. In the district court's view, actual data showed the United States' 

projections- which were actually DTE's projections- "are now verifiably 

inaccurate." Id. at Page ID 7515-7516. For that reason, the district court found the 

United States could not prove that the project was a major modification. 

STANDARD OF REVIEW 

This Court reviews a district court's grant of summary judgment de novo. 

Burchett v. Kiefer, 310 F.3d 937,941 (6th Cir. 2002). When examining a 

regulation promulgated by an agency, the Court defers to the agency's 

interpretation unless it is "plainly erroneous or inconsistent with" the regulation. 

Auer v. Robbins, 519 U.S. 452,461 (1997). 
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SUMMARY OF ARGUMENT 

NSR is a preconstruction program, and DTE failed to follow the 

preconstruction requirements. Had it done so, the company would have obtained 

NSR permits and installed pollution controls before beginning construction in 

2010. The district court erroneously held that EPA's enforcement action was 

barred by this Court's prior opinion in this case, and that DTE could not be 

compelled to comply with NSR requirements until actual emissions increased. 

That conclusion misapprehends this Court's prior decision and cannot be 

reconciled with the statute or NSR case law. The case should be remanded for the 

district court to decide whether DTE would have triggered NSR had it followed the 

rules before construction. 

1. This enforcement action is appropriate under this Court's prior 

decision. The NSR regulations require operators to base their projections on all 

relevant information and exclude only projected emissions that are unrelated to the 

construction (among other requirements). DTE failed to comply on both counts. 

EPA presented evidence to the district court that the company ignored the relevant 

information, and as a result it excluded the entire projected increase, including 

increases related to the project. EPA thus did not "second-guess" DTE's 

projection, but showed that it did not comply with the regulations. Indeed, in the 

proceedings below, DTE presented no evidence to support its approach- rather, 
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the very computer modeling the company relied upon shows that DTE erred in its 

analysis. Instead, DTE's theory (adopted by the district court) was simply that 

EPA may not seek review of DTE 's projection because it would constitute 

impermissible second guessing. The effect of DTE 's argument is that a source can 

bypass preconstruction permitting merely by saying it has followed the regulations. 

Such a result renders meaningless the Act's enforcement provisions and this 

Court's holding that EPA may enforce when a source fails to follow the rules. 

2. For the NSR program to work as designed, a source's modification 

status must initially be determined before construction. If a project is a major 

modification, the operator must comply with a series of statutory and regulatory 

requirements. If it begins construction without satisfying those requirements, the 

source has violated the law. Had DTE properly characterized its projected 

emissions before construction, it would have obtained permits and installed 

pollution controls at that time. The failure to comply means DTE violated the 

statute and regulations at the time of construction and continues to do so today. 

Post-project data cannot undo that violation. 
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ARGUMENT 

I. EPA'S ENFORCEMENT AUTHORITY INCLUDES THE ABILITY TO 

CHALLENGE DTE'S PROJECTION IN THIS CASE 

The district court erred in ruling that the United States is barred from 

challenging DTE's emissions projection as a matter of law. Neither the statute, 

EPA's regulations, nor this Court's prior decision supports that result. While this 

Court's prior opinion said that EPA cannot "second guess" the making ofDTE's 

projections, this Court also recognized that the agency is not completely prohibited 

from examining sources' preconstruction analyses. DTE Energy, 711 F.3d at 649, 

652. Indeed, this Court said, "A preconstruction projection is subject to an 

enforcement action by EPA to ensure that the projection is made pursuant to the 

requirements of the regulations." I d. at 652. That is precisely what EPA seeks to 

do here- in response to DTE's motion for summary judgment, the United States 

proffered evidence that DTE's application of the demand growth exclusion violates 

express regulatory requirements. Specifically, the United States' evidence shows 

that the projection is not based on the relevant information, as required by the 

regulations, including specific data and expectations that the company had at the 

time. Rather, the United States' evidence, which DTE did not dispute, shows that 

DTE's own "sophisticated" computer modeling projected a significant increase in 

emissions resulting from the construction project, not simply from an increase in 

demand. DTE thus violated the regulatory requirement that only emissions 

24 

ED_000738_00002350-00036 



"unrelated" to the project may be excluded due to demand growth. This evidence 

demonstrates that if DTE had followed the rules, it would have been required to get 

an NSR permit and install the required pollution controls before undertaking its 

project. 

Under DTE's theory, EPA's evidence is irrelevant because DTE has 

asserted, in self-serving and unsupported statements, that the demand growth 

exclusion excuses the entire projected emissions increase. Neither the statute nor 

this Court's prior decision allows a regulated entity to avoid an enforcement 

challenge by simply asserting that it complied with regulatory requirements. 

Rather, as courts have unanimously concluded, the regulations require companies 

to make projections based on the relevant data and the company's actual 

expectations for future operations- regulations that are plainly violated where, as 

here, the company's own information and projections contradict its bare assertions 

of compliance. EPA's evidence does not constitute "second-guessing" of DTE 's 

projection under this Court's prior opinion; rather, the evidence demonstrates that 

DTE did not make projections in accordance with the regulatory requirements. 

Moreover, this Court's prior, generalized statements about the scope of EPA's 

authority can only fairly be given specific meaning in the context of examining the 

particulars of an enforcement action. 
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A. EPA Has Authority To Enforce Where Sources Fail To Perform A 
Reasonable Projection Under The Regulations 

As this Court recognized in its prior decision, EPA may bring suit to enforce 

NSR preconstruction permitting requirements when a company fails to follow the 

applicable regulations. The Clean Air Act "unambiguously prohibit[ s] a major 

emitting facility from commencing construction without a PSD permit ... and § 

167 unambiguously authorize[s] EPA to enforce that prohibition." Texas v. E.P.A., 

726 F.3d 180, 190 (D.C. Cir. 2013) (overturned in part on other grounds by Uti!. 

Air Regulatory Group v. EPA, 134 S. Ct. 2427,2443 (2014)). 

The regulations governing projections begin with the express requirement 

that the company "consider all relevant information" in making its projections. See 

40 C.F .R. § 52.21 (b)( 41 )(ii)( a). "[A ]ll relevant information" includes but is not 

limited to "historical operational data, the company's own representations, the 

company's expected business activity and the company's highest projections of 

business activity, the company's filings with the State or Federal regulatory 

authorities, and compliance plans under the approved State Implementation Plan." 

ld. § 52.21(b)(41)(ii)(a). In other words, the company cannot project nonsense; it 

cannot base its prediction on mere beliefs or surmises or hopes. It must base its 

projections on data and other information, including the company's actual 

expectations, from which it must make "a reasonable estimate of the amount of 
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additional emissions that the change will cause." United States v. Cinergy Corp., 

458 F.3d 705, 709 (7th Cir. 2006). 

As pertinent here, making that projection consists of a two-step process. 

First, the company projects the total emissions anticipated to occur during the 

relevant time period after the project. Next, the rules state that a source shall 

exclude certain emissions from the final calculation. An operator excludes from 

the projection those emissions that (1) "could have been accommodated" in the 

baseline period and (2) "are also unrelated to the particular project." 40 C.F.R. § 

52.21(b)(41)(ii)(c); see also DTE Energy, 711 F.3d at 650. This provision is often 

referred to as the demand growth exclusion. The rules require the operator to 

document its demand growth exclusion claim before beginning construction, 

including recording the amount of emissions excluded and the basis for exclusion. 

40 C.F.R. § 52.21(r)(6)(i)(c). The burden for demonstrating that any projected 

emissions can be excluded rests with the operator. Jury Instructions in United 

States v. Cinergy Corp., RE 8-20, Page ID 433 ("The burden is on Defendants to 

prove by a preponderance of the evidence that the demand growth exclusion 

applies to an emissions increase."); see also New York v. EPA, 413 F.3d 3, 33 

(D.C. Cir. 2005) (noting "two criteria a source must meet before excluding 

emissions") (emphasis added). 
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EPA has provided guidance on what it means to be "unrelated" to the 

project. Any increase "attributable" to a change "must continue to be included" in 

the operator's projection. 57 Fed. Reg. 32,314,32,326 (July 21, 1992). Therefore, 

to exclude any portion of a projected emissions increase the emissions must be 

"completely unrelated to the project." EPA Northampton Letter, RE 114-7, Page 

ID 4895. Where a "proposed change will increase reliability, lower operating 

costs, or improve other operational characteristics of the unit, increases in 

utilization that are projected to follow can and should be attributable to the 

change." 61 Fed. Reg. 38,250, 38,268 (July 23, 1996); see also Envtl. Def v. Duke 

Energy Corp., 549 U.S. 561, 580 (2007) (noting long-standing EPA guidance 

requiring NSR scrutiny where plans to increase operation are intertwined with 

work). These determinations- as to increases in reliability, reduction in operating 

costs, etc. - like all other aspects of the projection of actual emissions, must be 

based on "relevant information." See 40 C.F.R. § 52.21(b)(41)(ii)(a). 

Where a company's projection of actual emissions increases is not 

reasonably based on relevant information, it violates the regulations. An operator 

need not be "prescient," but if it fails to make a reasonable projection that 

comports with EPA's rules and guidance, it is subject to an enforcement action 

upon construction. See Cinergy, 458 F.3d at 709 (EPA regulations require "a 

reasonable estimate of the amount of additional emissions that the change will 
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cause"); see also pp. 11-12 (listing unanimous cases describing standard as what 

operator should have expected before construction). 

To be sure, in an enforcement action, the United States bears the burden to 

show such non-compliance. To prove a major modification, the United States 

"[must] show that at the time of the projects [the company] expected, or should 

have expected, that its modifications would result in a 'significant net emissions 

increase."' United States v. Ala. Power Co., 730 F.3d 1278, 1282 (11th Cir. 2013). 

The United States would have to prove by a preponderance of the evidence that a 

reasonable power plant operator would have expected the overhaul to result in a 

significant emissions increase had it followed the rules. See, e.g., Cinergy Corp., 

458 F.3d at 709. This objective standard is akin to many other standards that call 

on courts to look back at what a reasonable person would have expected at the time 

a triggering event occurred. 6 Making the necessary NSR "determination of 

6 Perhaps the most common example is the test for negligence, in which the fact
finder must ask, "What would a reasonable and prudent person, confronted by like 
circumstances and exercising reasonable care, have done?" Durflinger v. Artiles, 
727 F. 2d 888, 899 (lOth Cir. 1984). Other examples abound in the law. See, e.g., 
Merck & Co., Inc. v. Reynolds, 559 U.S. 633, 646 (2010) (describing discovery 
rule as allowing claim to accrue when injured party knew or should have known of 
facts giving rise to claim); United States v. Wendlandt, 714 F.3d 388, 393 (6th Cir. 
2013) (sentencing guidelines for mortgage fraud require court to assess monetary 
harm defendant "knew or, under the circumstances, reasonably should have 
known," was possible to result); Briney v. Sears, Roebuck & Co., 782 F.2d 585, 
587-88 (6th Cir. 1986) (question in product liability case whether harm was 
"reasonably foreseeable"); United States v. Tocco, 306 F.3d 279, 286 (6th Cir. 
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reasonableness is well within the jurisdiction of the Court." United States v. Duke 

Energy Corp., No. l:OOCV1262, 2010 WL 3023517, *6 (M.D.N.C. July 28, 2010); 

see also pp. 11-12 (listing cases). 

B. This Court's Prior Opinion Recognizes That EPA Can Bring An 
Enforcement Action Where A Source Fails To Follow The 
Regulations By Making An Unreasonable Projection 

This Court's prior decision establishes that EPA may bring an enforcement 

action where an operator fails to follow the NSR rules: "A preconstruction 

projection is subject to an enforcement action by EPA to ensure that the projection 

is made pursuant to the requirements of the regulations." 711 F .3d at 652. The 

Court noted that the Clean Air Act "'lodges in the Agency encompassing 

supervisory responsibility over the construction and modification of pollutant 

emitting facilities." 711 F .3d at 649-50 (quoting Alaska Dep 't of Envtl. 

Conservation v. EPA, 540 U.S. 461,484 (2004)). And the Court explained that 

EPA has authority over both the statutory and regulatory requirements, including 

the Act's explicit statutory directive to prevent modifications that fail to comply 

with those requirements. ld.; see also 42 U.S.C. § 7477. 

EPA's enforcement authority includes challenging a company's projection 

of post-construction emissions where the projection deviates from the rules. The 

2002) (sentencing guidelines in racketeering case require assessing "all reasonably 
foreseeable acts and omissions" of others). 
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Court found that "the operator has to make a projection in compliance with how 

the projections are to be made," and that "[i]fthe operator does not do so, and 

proceeds to construction, it is subject to an enforcement proceeding." DTE 

Energy, 711 F.3d at 649. The Court recognized that "[i]fthere is no projection, or 

the projection is made in contravention of the regulations guiding how the 

projections is to be made, then the system is not working." Id. Among the 

regulatory requirements, the Court noted, is that operators projecting post-project 

emissions must "consider all relevant information." Id. at 650. That is because the 

NSR program "depends on operators' making accurate projections before 

embarking on construction projects." I d. at 649 (emphasis added). 

The prior panel expressed concern about what it perceived to be EPA's 

attempt to impose a prior approval scheme. EPA's actions here do not do so. 

Rather, they seek adherence to the regulatory requirements and procedures. 

Indeed, the prior panel specifically recognized that EPA's authority to enforce 

against unreasonable or noncompliant projections extends to the demand growth 

exclusion. The Court noted that increases in emissions satisfy the demand growth 

exclusion regulations only if they "could have been accommodated during the 

baseline period and are unrelated to the project." ld. at 650. And this Court 

concluded that whether those requirements are met and the demand growth 
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exclusion applies "is a fact-dependent determination that must be resolved on a 

case-by-case basis." ld. at 646. 

C. The United States Proffered Sufficient Evidence To Show That 
DTE Failed To Comply With The Regulations 

The district court erred in dismissing the United States' enforcement action 

as a matter of law. At a minimum, the United States' evidence presents a prima 

facie case that DTE failed to comply with the regulations in making its NSR 

projection for the Monroe 2 overhaul. The company did not base its projection on 

the relevant information. Indeed, the United States' evidence shows that DTE's 

own contemporaneous analysis predicted an emissions increase related to the 

project. 

1. DTE has never offered any support (or its claim that the 
demand growth exclusion applies 

DTE has never provided an explanation for excluding its entire predicted 

emissions increase under the demand growth exclusion. At the time of the project, 

DTE sent state regulators a letter informing them of the imminent outage for the 

overhaul. DTE Notice Letter to Michigan, RE 8-6, Page ID 164. In that letter, 

DTE simply asserted that the exclusion applied, without any factual support. ld. at 

Page ID 165. The company excluded every ton of projected emissions over 

baseline levels and even told the state that any future pollution increase would "not 

[be] as a result of this outage." ld. Notably, the NSR rules require sources to 
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document "an explanation for why such amount was excluded." 40 C.P.R. § 

52.21(r)(6)(i)(c). When it began construction, DTE had none.7 

During discovery, the company explained why. DTE's lead environmental 

engineer admitted that the company simply did not "believe" that a boiler 

component replacement project- like the economizer replacement at issue here-

could result in a related emissions increase. Rugenstein Deposition Excerpts, RE 

115-3 (Sealed), Transcript pp. 166-167. That unsupported belief was contradicted 

as a matter of fact by DTE' s own project justification documents, and as a matter 

of law by EPA's regulations. EPA has explained that where a change is expected 

to improve unit performance, as here, the emissions "that are projected to follow 

can and should be attributable to the change." 61 Fed. Reg. 38,250, 38,268 (July 

23, 1996). DTE' s project justification stated that it expected the project to improve 

unit performance, making the associated predicted emissions increase related to the 

project. See DTE Project Documents, RE 181-3, Page ID 7082, 7084; DTE 

Economizer PowerPoint, RE 60 (Sealed) at 2-4, 7-10; DTE Reheater PowerPoint, 

RE 61 (Sealed) at 2-4, 6-8. DTE also ignored the results ofNSR enforcement 

7 In part of the district court's first summary judgment decision not challenged on 
appeal, that court ruled that while DTE 's explanation was "not very specific" it 
found no provision in the notice provisions of the applicable NSR rules requiring 
more. 2011 SJ Decision, RE 160, Page ID 6645. Whether DTE's bare bones 
assertion violated the notice rules, it cannot serve to preclude EPA enforcement 
since it fails to provide any support for DTE 's claims. 
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cases concerning similar projects. See, e.g., United States v. Ohio Edison Co., 276 

F. Supp. 2d 829, 834-35 (S.D. Ohio 2003) (finding liability for similar projects and 

noting that "projects were all intended to result in increased hours of operation as a 

result of a reduction in the number and length of forced outages ... A significant 

decrease in outages results in a significant increase in both production and 

emissions."). 

Four years later, DTE has still not even alleged facts sufficient to support a 

demand growth claim. The company offered one piece of record evidence to 

support its demand growth argument on summary judgment in district court: an 

affidavit from a company vice president stating that DTE "specifically determined 

that any increase in emissions ... were attributable to demand growth .... " SJ 

Motion, Supplemental Declaration of Skiles Boyd, RE 166-5, Page ID 6798, ,-rs.e 

(emphasis added). 

The affidavit is insufficient for at least two reasons. First, DTE has no 

support for the assertion that the excluded emission increases were attributable to 

demand, despite its burden to document the exclusion. More importantly, DTE's 

post hoc declaration does not say that the projected increase was unrelated to the 

project, as explicitly required by the rules. See 40 C.F.R. § 52.21(b)(41)(ii)(c). In 

a situation where both demand and the project contribute to increased emissions, 

those emissions cannot be excluded. 57 Fed. Reg. 32,314, 32,326 (July 21, 1992); 
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61 Fed. Reg. 38,250, 38,268 (July 23, 1996); EPA Northampton Letter, RE 114-7, 

Page ID 4895; see also Envtl. Def v. Duke Energy Corp., 549 U.S. 561, 580 

(2007) (noting long -standing EPA guidance). As one court explained in ruling that 

an increase must be "completely unrelated" to the physical change in order to be 

excluded, the exclusion only "applies to emissions increases that could have been 

predicted or projected regardless of whether a physical change was to occur." 

United States v. Cinergy Corp., No. 199CV1693LJMVSS, 2005 WL 3018688, at 

*3 (S.D. Ind. Nov. 9, 2005). Thus if the "'increase is related to the changes ... 

then the emissions increases resulting from the increased operation must be 

attributed to the modification project, and cannot be subtracted from the projection . 

. . "' New York v. EPA, 413 F.3d 3, 33 (D.C. Cir. 2005) (quoting EPA Technical 

Support Document for 2002 rules at I-4-37, RE 114-6, Page ID 4881). 

Indeed, if the fact that a projected increase was attributable in some way to 

demand was alone sufficient to exclude the increase, it is hard to imagine when any 

project would be subject to NSR- whether based on projections or post-project 

actual emissions. After all, plants do not operate unless there is demand. See New 

York v. EPA, 413 F.3d at 31-32 (citing EPA discussion in 63 Fed. Reg. 39,857 

(July 24, 1998)). The point ofDTE's overhaul was to allow the Monroe plant to 

operate more to meet demand that it otherwise could not meet. That is not what 

the demand growth exclusion allows an operator to exclude. 

35 

ED _000738_00002350-0004 7 



2. DTE 's own preconstruction analysis demonstrates that a 
large portion o(the projected increase resulted (rom the 
project 

DTE's own contemporaneous documents show that it violated the NSR rules 

in making its projection, because the company's predicted emissions increase was 

due to the project. 

In the computer modeling that DTE relied on for its NSR analysis, the 

company used model inputs reflecting the expectation that the work would 

improve Monroe 2 's availability. Philip Hayet Expert Report, RE 181-7, Page ID 

7130. In other words, DTE expected that Monroe 2 would break down less after 

the overhaul, and be able to run more. The model also predicted increased 

operation (and pollution) from Monroe 2. To test the theory that Monroe 2's 

increased operation in the model came from the predicted availability 

improvement, the United States reran DTE's model without the effects of the 

project while keeping all other inputs the same. ld. at Page ID 7128-7133. Such 

comparison runs are standard practice in the industry. ld. at Page ID 7134. 

Comparing the results of the model with and without the project showed that the 

overhaul "would result in a large portion of the emissions increase that DTE itself 

projected would follow the project." Id. 

The analysis of the company's computer modeling confirmed what DTE has 

never disputed - that the Monroe 2 overhaul was expected to result in: 
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D Improved availability at Monroe 2; 

D Increased generation at Monroe 2; and 

D That much of the predicted increase was related to the project. 

SJ Opp., RE 181-1, Page ID 7054-7056. DTE's contemporaneous documents 

showed the same thing. In justifying the overhaul to company executives, DTE 

engineers described the economizer as the biggest cause ofbreakdowns at the unit, 

and said that replacing such components would allow the unit to operate more in 

the future, generating more electricity. See DTE Project Documents, RE 181-3, 

Page ID 7082, 7084; DTE Economizer PowerPoint, RE 60 (Sealed) at 2-4, 7-10; 

DTE Reheater PowerPoint, RE 61 (Sealed) at 2-4, 6-8. That additional electricity 

provided the financial justification for performing the project- the work would 

pay for itself. ld. It also meant additional pollution, as reflected in DTE's 

projected increases. 

That series of facts demonstrates a projected increase related to the project. 

61 Fed. Reg. 38,250, 38,268 (July 23, 1996); see also United States v. Ala. Power 

Co., 730 F.3d 1278, 1281 (11th Cir. 2013) ("If the repair or replacement of a 

problematic component renders a plant more reliable and less susceptible to future 

shut-downs, the plant will be able to run consistently for a longer period of time" 

resulting in additional pollution); Ohio Edison, 276 F. Supp. 2d at 834-35 (similar). 
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3. EPA enforcement is appropriate here under this Court's 
prior decision 

Because DTE failed to follow the regulations, enforcement is appropriate 

under this Court's prior opinion, the statute, and the case law. In seeking summary 

judgment below, DTE asserted that it met all the regulatory requirements and that 

any EPA review was prohibited "second-guessing" under this Court's prior 

decision.8 The district court agreed. The district court erred in turning this Court's 

caution against EPA second-guessing into a prohibition on enforcement. 

This Court explicitly contemplated EPA enforcement where operators fail to 

follow the regulations, while also explaining that EPA may not second-guess "the 

making of the projections" so as to create a de facto "prior approval scheme." 711 

F .3d at 649. The district court concluded that meant EPA could only engage in a 

"cursory examination." SJ Decision, RE 196, Page ID 7514-7515. The district 

court's interpretation cannot be squared with NSR's statutory preconstruction 

focus and EPA's "encompassing supervisory responsibility over the construction 

and modification of pollutant emitting facilities' .... " DTE Energy, 711 F .3d at 

8 DTE also claimed that the United States had not alleged violations of the 
"projection regulations," and so the district court lacked jurisdiction. SJ Reply, RE 
183, Page ID 7175-7176. This argument is unfounded, and the district court 
correctly ignored it. The United States provided pre-suit notice that, "DTE is in 
violation of PSD requirements [under the Act and applicable rules] for constructing 
a major modification ... without applying for or obtaining a PSD permit," EPA 
Notice of Violation, RE 8-8, Page ID 176, and made similar allegations in its 
complaint. 
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649-50 (quoting Alaska Dep 't of Envtl. Conservation v. EPA, 540 U.S. 461, 484 

(2004)). As this Court explained, EPA can force operators to make projections, 

and can ensure that they follow the legal requirements in making those projections. 

ld. at 650. A projection that fails to follow the rules is akin to no NSR analysis at 

all: "If there is no projection, or the projection is made in contravention of the 

regulations guiding how the projections is to be made, then the system is not 

working." Id. at 649. 

The system did not work here because DTE failed to follow the rules in two 

critical ways. First, the company failed to make its projection based on "all 

relevant information," as required by 40 C.F.R. § 52.21(b)(41)(ii)(a). DTE used its 

"best estimate" modeling for its preconstruction projection, but ignored that same 

modeling in claiming that the predicted increase was unrelated to the project. 

Instead, DTE relied on an unsubstantiated "belie[ f]" that projects like those in the 

2010 overhaul can never affect emissions. SJ Opp., RE 181-1, Page ID 7065-

7066. Relying on that self-serving belief while ignoring the actual modeling that 

reflected the company's business expectations and filings with the Michigan Public 

Service commission violated the NSR rules. See 40 C.F.R. § 52.21(b)(41)(ii)(a). 

That mistake led to DTE's second violation of the rules. In applying the demand 

growth exclusion, DTE excluded emissions related to the project, contrary to the 

rules' requirements. See id. § 52.21(b)(41)(ii)(c). 
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The district court erred in dismissing the United States' case. First, it 

appears that the district court never directly considered whether DTE violated the 

regulations. Instead, it found that the United States "does not contend" that DTE 

violated the rules but instead "takes defendants to task over the extent to which 

they relied upon the demand growth exclusion to justify their projections." SJ 

Decision, RE 196, Page ID 7515. That reading of the United States' argument is 

simply incorrect: the government did assert that DTE violated the regulations - not 

simply by excluding too much pollution, but by excluding a portion of the increase 

that the rules provide cannot be excluded. SJ Opp., RE 181-1, Page ID 7058, 

7065-7067. 

Second, the United States cannot be accused of second-guessing here. An 

operator cannot immunize itself from the very enforcement action that this Court 

previously recognized was permissible simply by stating that it satisfied the rules. 

To allow compliance through ipse dixit would threaten to make a sham of the 

emissions projection requirements. See Wis. Elec. Power Co. v. Reilly, 893 F .2d 

901,917 (7th Cir. 1990) (EPA "cannot reasonably rely on a utility's own 

unenforceable estimate of its annual emissions."). Here, EPA's assertion of a 

regulatory violation is based not on second-guessing DTE's projection but on the 

manner in which DTE used its own information. DTE's demand growth analysis 

was based entirely on the company's own say-so- there was nothing to second-
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guess. Indeed, DTE' s demand growth claim was contradicted by the company's 

documents justifying the work. If an operator simply needs to assert that NSR 

does not apply to preclude an enforcement action, NSR "would cease to be a 

preconstruction review program." DTE Energy, 711 F.3d at 649. If an operator 

can assert that NSR does not apply when its own contemporaneous documents say 

the opposite, the program would become a farce. 

Finally, the nature of an enforcement action here must be guided by this 

Court's specific discussion of the demand growth provisions. This Court noted 

EPA's description ofthe demand growth exclusion as a "fact-dependent 

determination that must be resolved on a case-by-case basis." I d. at 646 (citing 57 

Fed. Reg. 32,314, 32,327 (July 21, 1992)). Because the district court erroneously 

concluded that this enforcement action constituted inappropriate second guessing, 

the district court has never addressed our arguments and evidence that DTE failed 

to comply with the requirements of the regulations. The case should be remanded 

for the district court to engage in that "fact-dependent" inquiry. 
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II. AN NSR VIOLATION OCCURS WHEN A SOURCE CONSTRUCTS 

WITHOUT NECESSARY PERMITS, AND CANNOT BE UNDONE BY 

POST-PROJECT DATA 

In an alternative holding, the district court found that the fact that emissions 

happened not to increase after the project meant that the United States could not 

prove a major modification. SJ Decision, RE 196, Page ID 7515-7516. To the 

extent that this ruling reprises the district court's original summary judgment 

decision, this Court has already rejected it. To the extent it suggests that an 

operator that constructs a major modification without an NSR permit can cure the 

violation through post-project data, the district court is incorrect. Where a source 

should have expected a project to increase emissions, the work is a major 

modification and must meet the modification requirements. That obligation cannot 

be erased by post-project data. That is for good reason: to conclude otherwise 

would undermine the preconstruction permit and pollution control requirement. 

For example, it would encourage companies not to comply and gamble on what the 

future might show, depriving communities of the pollution control reductions the 

Act otherwise guarantees. Moreover, where uncontrollable factors result in 

emissions reductions at facilities, companies that comply with preconstruction 

requirements and install expensive pollution control equipment are put at a 

competitive disadvantage compared to those who do not comply. 
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A. An NSR Violation Occurs When A Source Is Modified Without An 
NSRPermit 

1. When a source constructs without the necessary permit, it 
violates the Act at the time of construction 

Because NSR establishes preconstruction requirements, the statute and case 

law make clear that applicability must be determined before construction. Sources 

must know whether they need to comply with the major modification 

requirements, and EPA must know whether it can exercise its authority to 

"prevent" such modifications under Section 167. 42 U.S.C. §§ 7475, 7477. This 

Court and others have unanimously recognized that an operator violates NSR when 

it constructs a major modification without a permit. 

In a series of enforcement cases, the source claimed that NSR did not apply, 

and EPA or a citizens' group brought suit based on allegations of what the operator 

should have expected at the time of construction. As this Court previously 

explained, if an operator fails to make its projections according to the requirements 

of the rules, "and proceeds to construction, it is subject to an enforcement 

proceeding." 711 F.3d at 649 (emphasis added). Courts have consistently held in 

NSR enforcement cases -based on the requirements of the Act - that NSR 

violations for constructing a major modification without a permit are ripe when 

construction begins. There is a split in authority over whether NSR violations are 
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continuing in nature,9 but there is complete consensus that a violation occurs 

"when construction commences without a permit in hand." United States v. 

Midwest Generation, LLC, 720 F.3d 644, 647 (7th Cir. 2013); see also United 

States v. EME Homer City Generation, L.P., 727 F.3d 274, 284-85 (3d Cir. 2013) 

(same); Texas v. E.P.A., 726 F.3d 180, 190 (D.C. Cir. 2013); Sierra Club v. Otter 

Tail Power Co., 615 F.3d 1008, 1014 (8th Cir. 2010) ("PSD claims first accrued 

upon commencement of the relevant modification"); Clean COALition v. TXU 

Power, 536 F.3d 469, 478 (5th Cir. 2008) ("violations of the preconstruction 

permitting requirements occur at the time of construction."); Nat'! Parks 

ConservationAss'n, Inc. v. Tenn. ValleyAuth., 502 F.3d 1316, 1322-23 (11th Cir. 

2007) (same). 

In addition to circuit precedent, a series of district court cases has held that a 

source that should have expected an increase before construction is a major 

modification no matter what post-project data shows. Duke Energy, 5 F. Supp. 3d 

at 782 n.6 ("the question is not whether Duke's plants actually had increased 

emissions ... but whether Duke should have expected its plants to have increased 

emissions.") (emphasis added); United States v. La. Generating, LLC, 929 F. Supp. 

9 The United States maintains that operation of an illegally-modified source 
constitutes an ongoing violation. This Court agreed, and found that NSR 
violations recur on each day of operation. Nat'! Parks Conservation Ass 'n, Inc. v. 
Tenn. Valley Auth., 480 F.3d 410 (6th Cir. 2007). 

44 

ED_000738_00002350-00056 



2d 591, 593 (M.D. La. 2012); Nat'l Parks Conservation Ass'n, Inc. v. Tenn. Valley 

Auth., 618 F. Supp. 2d 815, 829 (E.D. Tenn. 2009); United States v. Ohio Edison 

Co., 276 F. Supp. 2d 829, 865, 881 (S.D. Ohio 2003); United States v. S.Ind. Gas 

& Elec. Co., No. IP99-1692 C-M/F, 2002 WL 1629817, at *2-3 & n.3 (S.D. Ind. 

July 18, 2002). Allowing post-project data to trump preconstruction expectations 

would violate the Clean Air Act because it would "'allow sources to construct 

without a permit while they wait to see if it would be proven that emissions would 

increase. Clearly, Congress did not intend such an outcome, which would 

eviscerate the preconstruction dimension of the program."' Southern Indiana Gas 

& Electric, 2002 WL 1629817, at *2-3 & n.3 (emphasis added) (quoting In re: 

Tenn. Valley Auth., No. CAA-2000-04-008, 2000 WL 1358648 (EAB Sept. 15, 

2000), rev'd on other grounds, Tenn. Valley Auth. v. Whitman, 336 F.3d 1236 

(11th Cir. 2003)). 

EPA's rules confirm the point. The rules state that any source that 

"commences construction" of a "modification" without a permit will be subject to 

enforcement. 40 C.F.R. § 52.21(r)(1). The language of§ 52.21(r)(1) reiterates that 

a project's status as a major modification must be determined initially at the time 

of construction, and that EPA can enforce that determination. 

Before it was sued, DTE understood the program to work just as the United 

States has explained. An industry trade group that includes DTE defended the 
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2002 NSR rules before the D.C. Circuit and explained that sources were at risk for 

enforcement based on preconstruction analysis: "If the source's [pre-construction] 

determination ultimately turns out to be incorrect in the view of EPA or a state 

agency, the source may be subject to enforcement for violating NSR." Joint Brief 

of Industry Intervenors, New York v. EPA, No. 02-1387,2004 WL 5846442, at 

*18-*19 (D.C. Cir. Oct. 26, 2004) (emphasis added). As DTE recognized then, 

enforcement is not limited to situations where there is a post hoc emissions 

increase- EPA can bring an action where the source fails to properly perform the 

preconstruction analysis. 

2. Preconstruction NSR applicability turns on what the source 
should have expected before construction 

To determine its preconstruction permitting obligations, an operator must 

perform an "accurate projection" that complies with the NSR rules. DTE Energy, 

711 F.3d at 649. Where the operator fails to do so, EPA or citizens may bring an 

enforcement action to obtain the necessary projection. 

Because a violation of the major modification requirements occurs as the 

source performs the work, a projection is needed to establish whether the source 

should have complied with NSR. The burden on the plaintiff in such an 

enforcement action is "to show that at the time of the projects [defendant] 

expected, or should have expected, that its modifications would result in 

[emissions increases]." United States v. Ala. Power Co., 730 F.3d 1278, 1282 
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(11th Cir. 2013). The Seventh Circuit described the question in NSR enforcement 

actions this way: whether the work "would result in an increase in annual 

emissions ... ('Would,' not 'did,' because the permit must be obtained before the 

modification is made, and so the effect on emissions is a prediction rather than an 

observation.)." United States v. Cinergy Corp., 623 F.3d 455, 459 (7th Cir. 2010); 

see also Duke Energy, 5 F. Supp. 3d at 782 n.6; Louisiana Generating, 929 F. 

Supp. 2d at 593; National Parks, 618 F. Supp. 2d at 829; Southern Indiana Gas & 

Electric, 2002 WL 1629817, at *2-3 & n.3; Ohio Edison, 276 F. Supp. 2d at 865, 

881. 

The task for the district court then is not to "create or choose a formula to 

apply" for a retrospective projection but to "determine whether [the operator] 

reasonably should have projected a significant increase in emissions using 

whatever methodology would serve that purpose. Such a determination of 

reasonableness is well within the jurisdiction of the Court." United States v. Duke 

Energy Corp., No. l:OOCV1262, 2010 WL 3023517, *6 (M.D.N.C. July 28, 2010) 

(citing United States v. Cinergy Corp., 458 F.3d 705, 707-08 (7th Cir. 2006)). 

47 

ED_000738_00002350-00059 



B. Once A Source Violates NSR, It Must Comply With The 
Substantive Requirements Of The Statute And Regulations 

Where an operator should have predicted an emissions increase before 

construction, the project qualifies as a major modification. That means that the 

source must comply with the statutory and regulatory NSR preconstruction 

requirements, including permits and pollution controls. Where an operator fails to 

get the necessary NSR permit before construction, it can be ordered to perform "a 

further round of modifications to get the permit and [may have to] pay hefty 

penalties for the delay." Midwest Generation, 720 F.3d at 646. An operator's 

unlawful emissions projection, and the resulting failure to get a permit, cannot be 

cured by post-project data. DTE also maintains that any failure in its 

preconstruction analysis was merely a paperwork violation subject to a penalty but 

not substantive NSR requirements like pollution controls. Both arguments lack 

merit and are inconsistent with the clear statutory command that a major 

modification must comply with NSR requirements before construction. 

1. A project that is a major modification based on 
preconstruction analysis cannot escape the modification 
requirements based on post-project events 

As this Court recognized in its prior decision, assessing applicability before 

construction must be done based on projections. DTE Energy, 711 F.3d 649-50. 

Those projections determine whether a project is a major modification. Nothing in 
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the statute or regulations suggests that once construction is complete, a project that 

should have triggered preconstruction requirements may be excused from NSR. 

By holding that the United States cannot prove a major modification at 

Monroe 2, the district court creates the illogical situation where EPA could have 

prevented DTE from performing the Monroe 2 overhaul without NSR permits, see 

42 U.S.C. § 7477, but cannot get relief after the fact until pollution increases. 

Under the district court's approach, the project would be a modification when it 

began, but not when it concluded. This result cannot be squared with the statutory 

requirement that modification status first be determined by the beginning of 

construction or the case law holding that a violation of the major modification 

requirements occurs at construction. 

DTE' s related argument that any deficiency in preconstruction analysis is 

essentially a paperwork violation fares no better. DTE argues that failure to abide 

by the rules for the NSR preconstruction analysis "would justify, at most, a one

time civil penalty." SJ Reply, RE 183, Page ID 7167. Again, this ignores the fact 

that preconstruction analysis is necessary to determine whether the project was a 

modification. Where an operator fails to follow the regulations, and EPA can 

demonstrate that a proper analysis would have resulted in the conclusion that the 

project was a major modification, the modification requirements have been 

triggered and must be met. See Section II.A.2. 
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In short, the district court's alternative holding and DTE's penalty-only 

argument are simply new ways of saying that only post-project data can trigger 

major modification status. This Court already rejected that argument, as has every 

other court to consider it. See Section II.A.l. 

2. In a preconstruction program, post-project data does not 
trump preconstruction analyses 

The district court's reasoning may have been driven by a perception that 

post-project data is more probative than projections. As an initial matter, because a 

project's modification status must first be determined before construction, using 

reasonable preconstruction expectations as a compliance measure only makes 

sense. 

Moreover, actual data can fall short as the primary applicability metric 

because it often varies from year to year. For power plants, weather and general 

economic conditions play a significant role in generating levels. Thus a cool 

summer or warm winter could result in decreased emissions for a year or two, 

followed by a year or more of increased pollution. Here, emissions decreased after 

the project for unforeseen, temporary reasons. Seep. 15. A project that should 

have gone through NSR permitting based on preconstruction analysis cannot 

escape or delay its status as a major modification based on the happenstance of a 

temporary decrease in post-project emissions. Using preconstruction projections 

eliminates these problems. 
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Nor is using projections foreign to sources like DTE. In deciding whether to 

renovate or expand a facility, a business like DTE must weigh the costs of doing so 

against the projected benefits, factoring in anticipated business conditions. The 

prediction of future benefits determines whether a project will proceed or not; the 

cost of a bad business prediction will be missed opportunities for revenue or an 

expanded facility sitting unused. For NSR, the cost of a bad prediction is borne by 

the public, so EPA must be able to review to ensure that the source has followed 

the rules in assessing its applicability. 

Notably the difference between the parties on appeal is not about which of 

two competing projections is "better," nor is it one that post-project data can 

resolve. Even DTE projected that emissions would increase - it merely excluded 

the entire increase as based solely on demand growth. The difference between the 

parties is simply whether DTE followed the rules in excluding the emissions that it 

did. DTE excluded emissions that were related to the project under the company's 

own analysis. That mistake in applying the rules occurred before construction. 

The fact the actual emissions did not increase for reasons that DTE did not 

anticipate does nothing to show that DTE was correct in claiming its projected 

increase was unrelated to the project. 
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3. NSR requires enforceable preconstruction applicability to 
work as designed 

A program that imposes liability solely after the project would be 

inconsistent with the timing mandated by Congress. Liability must be enforceable 

preconstruction to ensure that- as a general rule- "pollution control measures are 

undertaken when they can be most effective, at the time of new or modified 

construction." National-Southwire Aluminum Co. v. U.S. E.P.A., 838 F.2d 835, 

843 (6th Cir. 1988) (Boggs, J., dissenting) (internal citations omitted); see also 

Wis. Elec. Power Co. v. Reilly, 893 F.2d 901, 909 (7th Cir. 1990). Installing 

controls at the time of the project is both efficient for the source and compelled by 

the statute. By contrast, DTE's wait-and-see version ofNSR would create a 

powerful incentive for sources to evade modification requirements before 

construction. If operators that should have obtained permits before construction 

can avoid those requirements even when caught years after the fact, the 

preconstruction requirements will become the exception rather than the rule. See 

United States v. Louisiana-Pacific Corp., 682 F. Supp. 1141, 1166 (D. Colo. 1988) 

(without potential enforcement "future sources that are unsure of whether they will 

qualify as a major source will have no incentive to apply for PSD permits"). 

That wait-and-see approach to NSR applicability would have impacts on air 

quality and economic growth. When an operator like DTE delays NSR 

compliance, the failure to install statutory pollution controls at the time of the work 
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can mean the emission of thousands of tons of pollution that would not otherwise 

occur. See DTE Energy, 711 F.3d at 647 (noting that compliance yields 

"enormous emissions reductions."). In such a situation, the failure to comply 

harms the public health. It could also constrain economic growth by making it 

harder for sources that come later to get permits. For example, sources seeking 

Prevention of Significant Deterioration permits must demonstrate that their 

emissions will not cause or contribute to violations of air quality standards or of 

pollution "increments" established to protect air quality. 42 U.S.C. § 7475(a)(3). 

The sources must account for other emissions in the area. 40 C.F.R. § 52.21(k). 

DTE's failure to comply before construction makes it that much harder for future 

sources to construct or modify. 

DTE's actions here illustrate the stakes. Four years after performing the $65 

million overhaul at Monroe 2, DTE has now installed controls at the unit. The 

company simply installed the necessary controls when it was planning to do so 

anyway. See DTE Opposition to Preliminary Injunction, RE 46, Page ID 1152. 

By failing to comply with NSR at the time of the project, the company delayed 

operation of those pollution controls by four years. That delay saved DTE money, 

but at a huge cost to public health and economic growth. As one United States' 

expert explained, each year Monroe 2 went uncontrolled resulted in approximately 

90 premature deaths and total social costs of $500 million. Declaration of Joel 
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Schwartz, RE 8-23, Page ID 507. Meanwhile, sources that played by the rules 

could have been constrained in how they could expand because Monroe 2 's 

emissions made new permits harder to obtain. 

III. THIS COURT SHOULD DEFER TO EPA'S INTERPRETATION OF THE 

NSR PROGRAM'S REQUIREMENTS 

If there was any doubt as to how the statute and regulations should work, 

this Court should accord EPA's interpretation deference. Two levels of deference 

are at play here: 

As a general matter, deference should be given to an agency's 
interpretation of a regulation when the agency has been given 
responsibility to issue regulations under the statute in question, to 
explain the responsibilities of those concerned under the statute, and 
to enforce the statute in court .... When an agency is interpreting its 
own regulations, even greater deference is due to the agency's 
interpretation. 

United States v. Cinemark USA, Inc., 348 F.3d 569, 578 (6th Cir. 2003). 

Courts have long recognized that deference is particularly appropriate for 

EPA's NSR rules. As both this Court and the Supreme Court have noted, 

Congress "'lodge[ d] in the Agency encompassing supervisory responsibility over 

the construction and modification of pollutant emitting facilities in areas covered 

by the PSD program."' DTE Energy, 711 F.3d at 650 (quoting Alaska Dep 't of 

Envtl. Conservation v. EPA, 540 U.S. 461,484 (2004)). The complexity ofthe 

resulting program provides an additional reason for courts to defer: "The principle 

of deference has particular force where, as is the case here, the subject being 
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regulated is technical and complex." Wis. Elec. Power Co. v. Reilly, 893 F .2d 901, 

907 (7th Cir. 1990). 

EPA has spoken definitively on the issues raised in this appeal. EPA's rules 

themselves specifically state that the agency will enforce when operators fail to 

appropriately assess preconstruction liability. The rules state that any source that 

"commences construction" of a "modification" without a permit will be subject to 

enforcement. 40 C.F.R. § 52.21(r)(1). By linking modification with the 

commencement of construction, that provision both makes clear that a 

modification occurs at construction and that EPA will enforce where operators fail 

to properly assess their liability. EPA confirmed the point in promulgating the 

2002 NSR rules: "If you are subsequently determined not to have ... properly 

project[ ed] emissions ... you will be subject to any applicable enforcement 

provisions." 67 Fed Reg. 80,186,80,190 (Dec. 31, 2002); see also 2012 Appellate 

Reply Brief(Case No. 11-2328) at 12-13 (citing examples from EPA Technical 

Support Document in support of2002 rules, RE 114-6, Page ID 4826-4890). The 

appellate courts have reached the same conclusion. See Section II.A.2. 

Beyond the clear statement in the regulations and supporting materials, EPA 

has gone even further and explained how preconstruction violations could be 

proved in a detailed decision by the Environmental Appeals Board in 2000. The 

Board was created by the EPA Administrator to hear appeals of permitting 
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decisions and is the "final decisionmaker in EPA adjudications." 57 Fed. Reg. 

5320 (Feb. 13, 1992). Then-Administrator Carol Browner asked the Board to 

consider TV A's appeal of an administrative compliance order that presented the 

same issues ofNSR enforcement that arise here. The Board heard and rejected the 

argument that post-project data determines whether a source must obtain a PSD 

permit. The Board explained: 

Because the statute and regulations contemplate that the regulated 
entity must predict future events in order to determine whether a 
permit is required, we conclude that it is appropriate to base a finding 
of violation (for failure to obtain the permit) upon what the entity 
reasonably could have predicted prior to beginning "construction." 
Any other construction of the statute would tum the preconstruction 
permitting program on its head and would allow sources to construct 
without a permit while they wait to see if it would be proven that 
emissions would increase. Clearly Congress did not intend such an 
outcome, which would eviscerate the preconstruction dimension of 
the program. 

In re Tenn. Valley Auth., 9 E.A.D. 357, 359 (2000) (available at 2000 WL 

1358648) (rev'd on other grounds, Tenn. Valley Auth. v. Whitman, 336 F.3d 1236 

(11th Cir. 2003); see also Nat'l Parks Conservation Ass 'n, Inc. v. Tenn. Valley 

Auth., 480 F.3d 410, 414 (6th Cir. 2007) (describing Eleventh Circuit holding 

regarding the EAB decision)). The Board went on to explain that whether a 

violation occurred should be determined by "evidence regarding projections of 

emissions increases that should have been performed by TV A before it made the 

physical changes." Id. 
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The EPA statements described above warrant deference under Chevron and 

Auer as EPA's interpretation of how NSR enforcement must operate. Auer v. 

Robbins, 519 U.S. 452, 461 (1997); Wilson v. Comm 'r of Social Sec., 378 F.3d 

541, 549 (6th Cir. 2004); see also Talk America, Inc. v. Mich. Bell Tel. Co., 131 S. 

Ct. 2254, 2261, 2263 (20 11) (deference extends to interpretations advanced in 

legal briefs); Alaska Wilderness League v. U.S. E.P.A., 727 F.3d 934, 936-37 (9th 

Cir. 2013) (affording Chevron deference to Environmental Appeals Board 

interpretation of Clean Air Act Title V and PSD provisions). 

In the prior appeal and in briefing before the district court, DTE argued that 

EPA's rules themselves compel a wait-and-see approach to NSR liability. This 

Court already effectively rejected that claim when it concluded that EPA has the 

ability to bring enforcement actions based on an operator's preconstruction 

analysis. 711 F.3d at 650. As described in the first appeal, DTE's interpretation of 

EPA's rules is simply incorrect. Nothing in EPA's rules restricts the agency's 

ability to enforce NSR based on a proper preconstruction analysis. 2012 Appellate 

Reply Brief (Case No. 11-2328) at 5-20. 

Under the statute, NSR applicability is first determined by the time of 

construction, and that determination is enforceable by EPA. Where a source would 

have triggered NSR- and should have obtained permits and installed pollution 

controls -had it followed the NSR rules before construction, that source is subject 
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to an order requiring compliance with the major modification requirements. Even 

if there was any doubt about the operation of the program, this Court should defer 

to EPA's interpretation. 

CONCLUSION 

This court should reverse the grant of summary judgment and remand for 

further proceedings. 
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42 U.S.C.A. § 7411(a) Definitions 

For purposes of this section: 

( 4) The term "modification" means any physical change in, or change in the method 
of operation of, a stationary source which increases the amount of any air pollutant 
emitted by such source or which results in the emission of any air pollutant not 
previously emitted. 

42 U.S.C.A. § 7413. Federal enforcement 

(a) (3) EPA enforcement of other requirements 

Except for a requirement or prohibition enforceable under the preceding provisions 
of this subsection, whenever, on the basis of any information available to the 
Administrator, the Administrator finds that any person has violated, or is in 
violation of, any other requirement or prohibition of this subchapter, section 7603 
of this title, subchapter IV-A, subchapter V, or subchapter VI of this chapter, 
including, but not limited to, a requirement or prohibition of any rule, plan, order, 
waiver, or permit promulgated, issued, or approved under those provisions or 
subchapters, or for the payment of any fee owed to the United States under this 
chapter (other than subchapter II of this chapter), the Administrator may--

(A) issue an administrative penalty order in accordance with subsection (d) 
of this section, 

(B) issue an order requiring such person to comply with such requirement or 
prohibition, 

(C) bring a civil action in accordance with subsection (b) of this section or 
section 7605 of this title, or 

(D) request the Attorney General to commence a criminal action in 
accordance with subsection (c) of this section. 

(b) Civil judicial enforcement 

The Administrator shall, as appropriate, in the case of any person that is the owner 
or operator of an affected source, a major emitting facility, or a major stationary 
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source, and may, in the case of any other person, commence a civil action for a 
permanent or temporary injunction, or to assess and recover a civil penalty of not 
more than $25,000 per day for each violation, or both, in any of the following 
instances: 

[ ... ] 

( 1) Whenever such person has violated, or is in violation of, any requirement 
or prohibition of an applicable implementation plan or permit. Such an 
action shall be commenced (A) during any period of federally assumed 
enforcement, or (B) more than 30 days following the date of the 
Administrator's notification under subsection (a)(l) of this section that such 
person has violated, or is in violation of, such requirement or prohibition. 

(2) Whenever such person has violated, or is in violation of, any other 
requirement or prohibition of this subchapter, section 7603 of this title, 
subchapter IV-A, subchapter V, or subchapter VI of this chapter, including, 
but not limited to, a requirement or prohibition of any rule, order, waiver or 
permit promulgated, issued, or approved under this chapter, or for the 
payment of any fee owed the United States under this chapter (other than 
subchapter II of this chapter). 

(3) Whenever such person attempts to construct or modify a major stationary 
source in any area with respect to which a finding under subsection (a)(5) of 
this section has been made. 
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42 USC§ 7470. Congressional declaration of purpose 

The purposes of this part are as follows: 

(1) to protect public health and welfare from any actual or potential adverse 
effect which in the Administrator's judgment may reasonably be anticipate to 
occur from air pollution or from exposures to pollutants in other media, 
which pollutants originate as emissions to the ambient air), notwithstanding 
attainment and maintenance of all national ambient air quality standards; 

(2) to preserve, protect, and enhance the air quality in national parks, 
national wilderness areas, national monuments, national seashores, and other 
areas of special national or regional natural, recreational, scenic, or historic 
value; 

(3) to insure that economic growth will occur in a manner consistent with the 
preservation of existing clean air resources; 

( 4) to assure that emissions from any source in any State will not interfere 
with any portion of the applicable implementation plan to prevent significant 
deterioration of air quality for any other State; and 

( 5) to assure that any decision to permit increased air pollution in any area to 
which this section applies is made only after careful evaluation of all the 
consequences of such a decision and after adequate procedural opportunities 
for informed public participation in the decisionmaking process. 
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42 USC§ 7475. Preconstruction requirements 

(a) Major emitting facilities on which construction is commenced 

No major emitting facility on which construction is commenced after August 7, 
1977, may be constructed in any area to which this part applies unless--

(1) a permit has been issued for such proposed facility in accordance with 
this part setting forth emission limitations for such facility which conform to 
the requirements of this part; 

(2) the proposed permit has been subject to a review in accordance with this 
section, the required analysis has been conducted in accordance with 
regulations promulgated by the Administrator, and a public hearing has been 
held with opportunity for interested persons including representatives of the 
Administrator to appear and submit written or oral presentations on the air 
quality impact of such source, alternatives thereto, control technology 
requirements, and other appropriate considerations; 

(3) the owner or operator of such facility demonstrates, as required pursuant 
to section 7410(j) of this title, that emissions from construction or operation 
of such facility will not cause, or contribute to, air pollution in excess of any 
(A) maximum allowable increase or maximum allowable concentration for 
any pollutant in any area to which this part applies more than one time per 
year, (B) national ambient air quality standard in any air quality control 
region, or (C) any other applicable emission standard or standard of 
performance under this chapter; 

( 4) the proposed facility is subject to the best available control technology 
for each pollutant subject to regulation under this chapter emitted from, or 
which results from, such facility; 

( 5) the provisions of subsection (d) of this section with respect to protection 
of class I areas have been complied with for such facility; 

(6) there has been an analysis of any air quality impacts projected for the 
area as a result of growth associated with such facility; 

(7) the person who owns or operates, or proposes to own or operate, a major 
emitting facility for which a permit is required under this part agrees to 
conduct such monitoring as may be necessary to determine the effect which 
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emissions from any such facility may have, or is having, on air quality in 
any area which may be affected by emissions from such source; and 

(8) in the case of a source which proposes to construct in a class III area, 
emissions from which would cause or contribute to exceeding the maximum 
allowable increments applicable in a class II area and where no standard 
under section 7411 of this title has been promulgated subsequent to August 
7, 1977, for such source category, the Administrator has approved the 
determination of best available technology as set forth in the permit. 

42 U.S.C.A. § 7477. Enforcement 

The Administrator shall, and a State may, take such measures, including issuance 
of an order, or seeking injunctive relief, as necessary to prevent the construction or 
modification of a major emitting facility which does not conform to the 
requirements of this part, or which is proposed to be constructed in any area 
designated pursuant to section 7407(d) of this title as attainment or unclassifiable 
and which is not subject to an implementation plan which meets the requirements 
of this part. 
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42 U.S.C.A. § 7503 (a) Permit requirements 

(a) In general 

The permit program required by section 7502(b)(6) of this title shall provide that 
permits to construct and operate may be issued if--

(1) in accordance with regulations issued by the Administrator for the 
determination of baseline emissions in a manner consistent with the 
assumptions underlying the applicable implementation plan approved under 
section 7 410 of this title and this part, the permitting agency determines that-

(A) by the time the source is to commence operation, sufficient 
offsetting emissions reductions have been obtained, such that total 
allowable emissions from existing sources in the region, from new or 
modified sources which are not major emitting facilities, and from the 
proposed source will be sufficiently less than total emissions from 
existing sources (as determined in accordance with the regulations 
under this paragraph) prior to the application for such permit to 
construct or modify so as to represent (when considered together with 
the plan provisions required under section 7502 of this title) reasonable 
further progress (as defined in section 7501 of this title); or 

(B) in the case of a new or modified major stationary source which is 
located in a zone (within the nonattainment area) identified by the 
Administrator, in consultation with the Secretary of Housing and Urban 
Development, as a zone to which economic development should be 
targeted, that emissions of such pollutant resulting from the proposed 
new or modified major stationary source will not cause or contribute to 
emissions levels which exceed the allowance permitted for such 
pollutant for such area from new or modified major stationary sources 
under section 7502(c) ofthis title; 

(2) the proposed source is required to comply with the lowest achievable 
emission rate; 

(3) the owner or operator of the proposed new or modified source has 
demonstrated that all major stationary sources owned or operated by such 
person (or by any entity controlling, controlled by, or under common control 
with such person) in such State are subject to emission limitations and are in 
compliance, or on a schedule for compliance, with all applicable emission 
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limitations and standards under this chapter; and 

( 4) the Administrator has not determined that the applicable implementation 
plan is not being adequately implemented for the nonattainment area in which 
the proposed source is to be constructed or modified in accordance with the 
requirements of this part; and 

( 5) an analysis of alternative sites, sizes, production processes, and 
environmental control techniques for such proposed source demonstrates that 
benefits of the proposed source significantly outweigh the environmental and 
social costs imposed as a result of its location, construction, or modification. 

Any emission reductions required as a precondition of the issuance of a permit under 
paragraph (1) shall be federally enforceable before such permit may be issued. 

42 U.S.C.A. § 7503 (c) Permit requirements 

(c) Offsets 

( 1) The owner or operator of a new or modified major stationary source may 
comply with any offset requirement in effect under this part for increased 
emissions of any air pollutant only by obtaining emission reductions of such air 
pollutant from the same source or other sources in the same nonattainment area, 
except that the State may allow the owner or operator of a source to obtain such 
emission reductions in another nonattainment area if (A) the other area has an 
equal or higher nonattainment classification than the area in which the source is 
located and (B) emissions from such other area contribute to a violation of the 
national ambient air quality standard in the nonattainment area in which the source 
is located. Such emission reductions shall be, by the time a new or modified source 
commences operation, in effect and enforceable and shall assure that the total 
tonnage of increased emissions of the air pollutant from the new or modified 
source shall be offset by an equal or greater reduction, as applicable, in the actual 
emissions of such air pollutant from the same or other sources in the area. 

(2) Emission reductions otherwise required by this chapter shall not be creditable 
as emissions reductions for purposes of any such offset requirement. Incidental 
emission reductions which are not otherwise required by this chapter shall be 
creditable as emission reductions for such purposes if such emission reductions 
meet the requirements of paragraph (1). 
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42 U.S.C.A. § 7604. Citizen suits 

(a) Authority to bring civil action; jurisdiction 

Except as provided in subsection (b) of this section, any person may commence a 
civil action on his own behalf--

(1) against any person (including (i) the United States, and (ii) any other 
governmental instrumentality or agency to the extent permitted by the Eleventh 
Amendment to the Constitution) who is alleged to have violated (if there is 
evidence that the alleged violation has been repeated) or to be in violation of (A) 
an emission standard or limitation under this chapter or (B) an order issued by the 
Administrator or a State with respect to such a standard or limitation, 

(2) against the Administrator where there is alleged a failure of the Administrator 
to perform any act or duty under this chapter which is not discretionary with the 
Administrator, or 

(3) against any person who proposes to construct or constructs any new or 
modified major emitting facility without a permit required under part C of 
subchapter I of this chapter (relating to significant deterioration of air quality) or 
part D of subchapter I of this chapter (relating to nonattainment) or who is alleged 
to have violated (if there is evidence that the alleged violation has been repeated) 
or to be in violation of any condition of such permit. 
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40 C.F.R. § 52.21 Prevention of significant deterioration of air quality. 

(a)(2) Applicability procedures. 

(i) The requirements of this section apply to the construction of any new major 
stationary source (as defined in paragraph (b)(l) of this section) or any project at 
an existing major stationary source in an area designated as attainment or 
unclassifiable under sections 107(d)(l)(A)(ii) or (iii) of the Act. 

(ii) The requirements of paragraphs (j) through (r) of this section apply to the 
construction of any new major stationary source or the major modification of any 
existing major stationary source, except as this section otherwise provides. 

(iii) No new major stationary source or major modification to which the 
requirements of paragraphs (j) through (r)(5) of this section apply shall begin 
actual construction without a permit that states that the major stationary source 
or major modification will meet those requirements. The Administrator has 
authority to issue any such permit. 

(iv) The requirements of the program will be applied in accordance with the 
principles set out in paragraphs (a)(2)(iv)(a) through (f) of this section. 

(a) Except as otherwise provided in paragraphs (a)(2)(v) and (vi) of this 
section, and consistent with the definition of major modification contained in 
paragraph (b )(2) of this section, a project is a major modification for a 
regulated NSR pollutant if it causes two types of emissions increases-a 
significant emissions increase (as defined in paragraph (b)( 40) of this section), 
and a significant net emissions increase (as defined in paragraphs (b )(3) and 
(b )(23) of this section). The project is not a major modification if it does not 
cause a significant emissions increase. If the project causes a significant 
emissions increase, then the project is a major modification only if it also 
results in a significant net emissions increase. 

(b) The procedure for calculating (before beginning actual construction) 
whether a significant emissions increase (i.e., the first step of the process) will 
occur depends upon the type of emissions units being modified, according to 
paragraphs (a)(2)(iv)(c) through (f) of this section. The procedure for 
calculating (before beginning actual construction) whether a significant net 
emissions increase will occur at the major stationary source (i.e., the second 
step of the process) is contained in the definition in paragraph (b )(3) of this 
section. Regardless of any such preconstruction projections, a major 
modification results if the project causes a significant emissions increase and 
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a significant net emissions increase. 

(c) Actual-to-projected-actual applicability test for projects that only involve 
existing emissions units. A significant emissions increase of a regulated NSR 
pollutant is projected to occur if the sum of the difference between the 
projected actual emissions (as defined in paragraph (b)(41) of this section) 
and the baseline actual emissions (as defined in paragraphs (b)( 48)(i) and (ii) 
of this section), for each existing emissions unit, equals or exceeds the 
significant amount for that pollutant (as defined in paragraph (b )(23) of this 
section). 

(d) Actual-to-potential test for projects that only involve construction of a new 
emissions unit(s). A significant emissions increase of a regulated NSR 
pollutant is projected to occur if the sum of the difference between the 
potential to emit (as defined in paragraph (b)( 4) of this section) from each new 
emissions unit following completion of the project and the baseline actual 
emissions (as defined in paragraph (b)(48)(iii) of this section) of these units 
before the project equals or exceeds the significant amount for that pollutant 
(as defined in paragraph (b)(23) of this section). 

(e) [Reserved] 

(f) Hybrid test for projects that involve multiple types of emissions units. A 
significant emissions increase of a regulated NSR pollutant is projected to 
occur if the sum of the emissions increases for each emissions unit, using the 
method specified in paragraphs (a)(2)(iv)(c) through (d) of this section as 
applicable with respect to each emissions unit, for each type of emissions unit 
equals or exceeds the significant amount for that pollutant (as defined in 
paragraph (b)(23) ofthis section). 

(v) For any major stationary source for a PAL for a regulated NSR pollutant, the 
major stationary source shall comply with the requirements under paragraph ( aa) 
of this section. 

(vi) [Reserved] 

***** 
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(b) Definitions. For the purposes of this section: 

***** 

(2)(i) Major modification means any physical change in or change in the method 
of operation of a major stationary source that would result in: a significant 
emissions increase (as defined in paragraph (b)( 40) of this section) of a regulated 
NSR pollutant (as defined in paragraph (b)(50) of this section); and a significant 
net emissions increase of that pollutant from the major stationary source. 

(ii) Any significant emissions increase (as defined at paragraph (b)(40) of this 
section) from any emissions units or net emissions increase (as defined in 
paragraph (b )(3) of this section) at a major stationary source that is significant for 
volatile organic compounds or NOx shall be considered significant for ozone. 

(iii) A physical change or change in the method of operation shall not include: 

(a) Routine maintenance, repair and replacement. Routine maintenance, repair 
and replacement shall include, but not be limited to, any activity(s) that meets 
the requirements of the equipment replacement provisions contained in 
paragraph ( cc) of this section; 

Note to paragraph (b)(2)(iii)(a): By court order on December 24, 2003, the second 
sentence of this paragraph (b)(2)(iii)(a) is stayed indefinitely. The stayed provisions 
will become effective immediately if the court terminates the stay. At that time, EPA 
will publish a document in the Federal Register advising the public of the 
termination of the stay. 

(b) Use of an alternative fuel or raw material by reason of an order under 
sections 2 (a) and (b) of the Energy Supply and Environmental Coordination 
Act of 1974 (or any superseding legislation) or by reason of a natural gas 
curtailment plant pursuant to the Federal Power Act; 

(c) Use of an alternative fuel by reason of an order or rule under section 125 
of the Act; 

(d) Use of an alternative fuel at a steam generating unit to the extent that the 
fuel is generated from municipal solid waste; 

(e) Use of an alternative fuel or raw material by a stationary source which: 

(1) The source was capable of accommodating before January 6, 1975, 
unless such change would be prohibited under any federally enforceable 
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permit condition which was established after January 6, 1975 pursuant to 
40 CFR 52.21 or under regulations approved pursuant to 40 CFR subpart 
I or 40 CFR 51.166; or 

(2) The source is approved to use under any permit issued under 40 CFR 
52.21 or under regulations approved pursuant to 40 CFR 51.166; 

(f) An increase in the hours of operation or in the production rate, unless such 
change would be prohibited under any federally enforceable permit condition 
which was established after January 6, 1975, pursuant to 40 CFR 52.21 or 
under regulations approved pursuant to 40 CFR subpart I or 40 CFR 51.166. 

(g) Any change in ownership at a stationary source. 

(h) [Reserved] 

(i) The installation, operation, cessation, or removal of a temporary clean coal 
technology demonstration project, provided that the project complies with: 

(1) The State implementation plan for the State in which the project is 
located, and 

(2) Other requirements necessary to attain and maintain the national 
ambient air quality standards during the project and after it is terminated. 

(j) The installation or operation of a permanent clean coal technology 
demonstration project that constitutes repowering, provided that the project 
does not result in an increase in the potential to emit of any regulated pollutant 
emitted by the unit. This exemption shall apply on a pollutant-by-pollutant 
basis. 

(k) The reactivation of a very clean coal-fired electric utility steam generating 
unit. 

(iv) This definition shall not apply with respect to a particular regulated NSR 
pollutant when the major stationary source is complying with the requirements 
under paragraph (aa) of this section for a PAL for that pollutant. Instead, the 
definition at paragraph (aa)(2)(viii) of this section shall apply. 

(v) Fugitive emissions shall not be included in determining for any of the 
purposes of this section whether a physical change in or change in the method of 
operation of a major stationary source is a major modification, unless the source 
belongs to one of the source categories listed in paragraph (b)(1)(iii) of this 
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section. 

***** 

(23)(i) Significant means, in reference to a net emissions increase or the potential 
of a source to emit any of the following pollutants, a rate of emissions that would 
equal or exceed any of the following rates: 

Pollutant and Emissions Rate 

Carbon monoxide: 100 tons per year ( tpy) 

Nitrogen oxides: 40 tpy 

Sulfur dioxide: 40 tpy 

Particulate matter: 25 tpy of particulate matter emissions 

PMw: 15 tpy 

PM2.s: 10 tpy of direct PM2.s emissions; 40 tpy of sulfur dioxide emissions; 40 tpy 
of nitrogen oxide emissions unless demonstrated not to be a PM2.s precursor under 
paragraph (b )(50) of this section 

Ozone: 40 tpy of volatile organic compounds or nitrogen oxides 

Lead: 0. 6 tpy 

Fluorides: 3 tpy 

Sulfuric acid mist: 7 tpy 

Hydrogen sulfide (H2S): 10 tpy 

Total reduced sulfur (including H2S): 10 tpy 

Reduced sulfur compounds (including H2S): 10 tpy 

Municipal waste combustor organics (measured as total tetra-through acta
chlorinated dibenzo-p-dioxins and dibenzofurans): 3.2 x 10--D megagrams per year 
(3 .5 x 1 0--D tons per year) 

Municipal waste combustor metals (measured as particulate matter): 14 megagrams 
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per year (15 tons per year) 

Municipal waste combustor acid gases (measured as sulfur dioxide and hydrogen 
chloride): 36 megagrams per year ( 40 tons per year) 

Municipal solid waste landfills emissions (measured as nonmethane orgamc 
compounds): 45 megagrams per year (50 tons per year) 

***** 

(41)(i) Projected actual emissions means the maximum annual rate, in tons per year, 
at which an existing emissions unit is projected to emit a regulated NSR pollutant in 
any one of the 5 years (12-month period) following the date the unit resumes regular 
operation after the project, or in any one of the 10 years following that date, if the 
project involves increasing the emissions unit's design capacity or its potential to 
emit that regulated NSR pollutant and full utilization of the unit would result in a 
significant emissions increase or a significant net emissions increase at the major 
stationary source. 

(ii) In determining the projected actual emissions under paragraph (b)( 41 )(i) of 
this section (before beginning actual construction), the owner or operator of the 
major stationary source: 

(a) Shall consider all relevant information, including but not limited to, 
historical operational data, the company's own representations, the company's 
expected business activity and the company's highest projections of business 
activity, the company's filings with the State or Federal regulatory authorities, 
and compliance plans under the approved State Implementation Plan; and 

(b) Shall include fugitive emissions to the extent quantifiable, and emissions 
associated with startups, shutdowns, and malfunctions; and 

(c) Shall exclude, in calculating any increase in emissions that results from he 
particular project, that portion of the unit's emissions following the project 
that an existing unit could have accommodated during the consecutive 24-
month period used to establish the baseline actual emissions under paragraph 
(b)( 48) of this section and that are also unrelated to the particular project, 
including any increased utilization due to product demand growth; or 
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(d) In lieu ofusing the method set out in paragraphs (a)(4l)(ii)(a) through (c) 
of this section, may elect to use the emissions unit's potential to emit, in tons 
per year, as defined under paragraph (b)(4) of this section. 

***** 

( 48) Baseline actual emissions means the rate of emissions, in tons per year, of a 
regulated NSR pollutant, as determined in accordance with paragraphs (b)( 48)(i) 
through (iv) of this section. 

(i) For any existing electric utility steam generating unit, baseline actual 
emissions means the average rate, in tons per year, at which the unit actually 
emitted the pollutant during any consecutive 24-month period selected by the 
owner or operator within the 5-year period immediately preceding when the 
owner or operator begins actual construction of the project. The Administrator 
shall allow the use of a different time period upon a determination that it is more 
representative of normal source operation. 

(a) The average rate shall include fugitive emissions to the extent quantifiable, 
and emissions associated with startups, shutdowns, and malfunctions. 

(b) The average rate shall be adjusted downward to exclude any non
compliant emissions that occurred while the source was operating above any 
emission limitation that was legally enforceable during the consecutive 24-
month period. 

(c) For a regulated NSR pollutant, when a project involves multiple emissions 
units, only one consecutive 24-month period must be used to determine the 
baseline actual emissions for the emissions units being changed. A different 
consecutive 24-month period can be used For each regulated NSR pollutant. 

(d) The average rate shall not be based on any consecutive 24-month period 
for which there is inadequate information for determining annual emissions, 
in tons per year, and for adjusting this amount if required by paragraph 
(b)( 48)(i)(b) of this section. 

***** 
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(k) Source impact analysis-

( 1) Required demonstration. The plan shall provide that the owner or operator of 
the proposed source or modification shall demonstrate that allowable emission 
increases from the proposed source or modification, in conjunction with all other 
applicable emissions increases or reduction (including secondary emissions), 
would not cause or contribute to air pollution in violation of: 

(i) Any national ambient air quality standard in any air quality control region; or 

(ii) Any applicable maximum allowable increase over the baseline concentration 
many area. 

(2) [Reserved by 78 FR 73702] 

***** 
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(r) Source obligation. 

(1) Any owner or operator who constructs or operates a source or modification 
not in accordance with the application submitted pursuant to this section or with 
the terms of any approval to construct, or any owner or operator of a source or 
modification subject to this section who commences construction after the 
effective date of these regulations without applying for and receiving approval 
hereunder, shall be subject to appropriate enforcement action. 

***** 

( 6) Except as otherwise provided in paragraph ( r )( 6)( vi)(b) of this section, the 
provisions of this paragraph (r)(6) apply with respect to any regulated NSR 
pollutant emitted from projects at existing emissions units at a major stationary 
source (other than projects at a source with a PAL) in circumstances where there 
is a reasonable possibility, within the meaning of paragraph (r)(6)(vi) of this 
section, that a project that is not a part of a major modification may result in a 
significant emissions increase of such pollutant, and the owner or operator elects 
to use the method specified in paragraphs (b)( 41 )(ii)( a) through (c) of this section 
for calculating projected actual emissions. 

(i) Before beginning actual construction of the project, the owner or operator shall 
document and maintain a record of the following information: 

(a) A description of the project; 

(b) Identification of the emissions unit( s) whose emissions of a regulated NSR 
pollutant could be affected by the project; and 

(c) A description of the applicability test used to determine that the project is 
not a major modification for any regulated NSR pollutant, including the 
baseline actual emissions, the projected actual emissions, the amount of 
emissions excluded under paragraph (b)( 41 )(ii)( c) of this section and an 
explanation for why such amount was excluded, and any netting calculations, 
if applicable. 

(ii) If the emissions unit is an existing electric utility steam generating unit, before 
beginning actual construction, the owner or operator shall provide a copy of the 
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information set out in paragraph (r)(6)(i) of this section to the Administrator. 
Nothing in this paragraph (r)(6)(ii) shall be construed to require the owner or 
operator of such a unit to obtain any determination from the Administrator before 
beginning actual construction. 

(iii) The owner or operator shall monitor the emissions of any regulated NSR 
pollutant that could increase as a result of the project and that is emitted by any 
emissions unit identified in paragraph (r)(6)(i)(b) of this section; and calculate 
and maintain a record of the annual emissions, in tons per year on a calendar year 
basis, for a period of 5 years following resumption of regular operations after the 
change, or for a period of 10 years following resumption of regular operations 
after the change if the project increases the design capacity or potential to emit 
that regulated NSR pollutant at such emissions unit. 

(iv) If the unit is an existing electric utility steam generating unit, the owner or 
operator shall submit a report to the Administrator within 60 days after the end 
of each year during which records must be generated under paragraph (r)(6)(iii) 
of this section setting out the unit's annual emissions during the calendar year that 
preceded submission of the report. 

(v) If the unit is an existing unit other than an electric utility steam generating 
unit, the owner or operator shall submit a report to the Administrator if the annual 
emissions, in tons per year, from the project identified in paragraph (r)(6)(i) of 
this section, exceed the baseline actual emissions (as documented and maintained 
pursuant to paragraph (r)( 6)(i)( c) of this section), by a significant amount (as 
defined in paragraph (b )(23) of this section) for that regulated NSR pollutant, and 
if such emissions differ from the preconstruction projection as documented and 
maintained pursuant to paragraph (r)(6)(i)( c) of this section. Such report shall be 
submitted to the Administrator within 60 days after the end of such year. The 
report shall contain the following: 

(a) The name, address and telephone number of the major stationary source; 

(b) The annual emissions as calculated pursuant to paragraph (r)(6)(iii) of this 
section; and 

(c) Any other information that the owner or operator wishes to include in the 
report (e.g., an explanation as to why the emissions differ from the 
preconstruction projection). 

(vi) A "reasonable possibility" under paragraph (r)(6) of this section occurs when 
the owner or operator calculates the project to result in either: 
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(a) A projected actual emissions increase of at least 50 percent of the amount 
that is a "significant emissions increase," as defined under paragraph (b)( 40) 
of this section (without reference to the amount that is a significant net 
emissions increase), for the regulated NSR pollutant; or 

(b) A projected actual emissions increase that, added to the amount of 
emissions excluded under paragraph (b)( 41 )(ii)( c) of this section, sums to at 
least 50 percent of the amount that is a "significant emissions increase," as 
defined under paragraph (b)( 40) of this section (without reference to the 
amount that is a significant net emissions increase), for the regulated NSR 
pollutant. For a project for which a reasonable possibility occurs only within 
the meaning of paragraph (r)(6)(vi)(b) of this section, and not also within the 
meaning of paragraph (r)(6)(vi)(a) of this section, then provisions (r)(6)(ii) 
through (v) do not apply to the project. 
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To: Dunham, Sarah[Dunham.Sarah@epa.gov]; Friedman, Kristina[Friedman.Kristina@epa.gov]; 
Goffman, Joseph[Goffman.Joseph@epa.gov]; Haeuber, Richard[Haeuber.Richard@epa.gov]; Stenhouse, 
Jeb[Stenhouse.Jeb@epa.gov] 
From: Harvey, Reid 
Sent: Wed 12/9/201511:53:16AM 
Subject: Fwd: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request for Extension of Public 
Comment Period 

FYI 

Begin forwarded message: 

From: "Fichthom, Norm" 
Date: December 8, 2015 at 7:31:51 PM EST 
To: 
Cc: 

Subject: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request for Extension of 
Public Comment Period 

December 8, 2015 

Dear Administrator McCarthy, 

I am attaching a letter requesting, on behalf of the Utility Air Regulatory Group (UARG), 
that EPA extend the public comment period for the Cross-State Air Pollution Rule Update 
for the 2008 Ozone NAAQS (80 Fed. Reg. 75706 (Dec. 3, 2015)) in the above-referenced 
Docket ID No. EPA-HQ-OAR-2015-0500. The letter, which has been filed in this docket in 
~~~~~~=_,_, requests that EPA extend the public comment deadline to a date that 
is no earlier than 90 days after the date ofF ederal Register publication of the proposed rule, 
i.e., to no earlier than March 2, 2016. 

Thank you in advance for your consideration ofUARG's extension request. I would be 
happy to discuss this request at any time. 

ED_000738_00002354-00001 



Sincerely, 

Norman W. Fichthom 

Counsel to the Utility Air Regulatory Group 

Norman Fichthorn 

Partner 

p 202.955.1673 

Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
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HUNTON& 
WilliAMS 

December 8, 2015 

Via First-Class Mail, Electronic Mail, 
and Electronic Submission to www.regulations.gov 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

HUNTON & WILLIAMS LLP 
2200 PENNSYLVANIA A VENUE, NW 
WASHINGTON, D.C. 20037-1701 

TEL 202 • 955 • I500 
FAX 202 • 778 • 2201 

NORMAN W. FICHTHORN 
DIRECT DIAL: 202 • 955 • 1673 
EMAIL: nfichthom@hunton.com 

FILENO: 

Re: Request of the Utility Air Regulatory Group for Extension of the Public 
Comment Period on the "Cross-State Air Pollution Rule Update for the 2008 
Ozone NAAQS," Docket No. EPA-HQ-OAR-2015-0500 

Dear Administrator McCarthy: 

The Utility Air Regulatory Group ("UARG")1 intends to file comments in the above
referenced rulemaking docket on the Proposed Cross-State Air Pollution Rule Update for the 
2008 Ozone NAAQS, which EPA published on December 3, 2015 (the "proposed rule"). 80 
Fed. Reg. 75706. EPA announced a 45-day public comment period on the proposed rule, 
which ends on January 19, 2016. The purpose of this letter is to request, on behalf ofUARG, 
that EPA take prompt action to extend the comment deadline. The current comment period is 
inadequate, and a substantial extension is necessary, for reasons discussed below. UARG 
specifically requests that EPA establish a comment period that ends no earlier than 90 days 
after the date of Federal Register publication ofthe proposed rule, i.e., no earlier than 
March 2, 2016. 

1 UARG is an ad hoc, not-for-profit group of electric generating companies and national trade 
associations that participates on behalf of its members collectively in administrative 
proceedings under the Clean Air Act, and in litigation arising from those proceedings, that 
affect electric generators. 

ATLANTA AUSTIN BANGKOK BElliNG BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES 

McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON 

www.hunton.com 
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HUNTON& 
WILUAMS 

The Honorable Gina McCarthy 
December 8, 2015 
Page 2 

The proposed rule is expected to have significant effects on the electric generating industry 
and is of great concern to U ARG and U ARG members. EPA's lengthy notice of proposed 
rulemaking and the many technical and other documents and data files that EPA has placed in 
the rulemaking docket raise highly complex technical, legal, and policy issues and require 
substantial time and effort to review, analyze, and address in comments. Indeed, given the 
nature and method of presentation of information in EPA's Federal Register notice and in 
documents added to the docket, commenters must undertake a time-consuming review even to 
begin to understand how that information may support, or may fail to support, critical aspects 
of the proposed rule. 

In addition, the proposed rule would change statewide emission budgets under the Cross-State 
Air Pollution Rule ("CSAPR") by making many of them far more stringent than the existing 
CSAPR emission budgets. Moreover, the proposed rule would make these much more 
demanding budgets binding on states and regulated electric generating units ("EGUs") 
beginning on May 1, 2017, which is less than a year after EPA's projected summer 2016 
timeframe for promulgating the final rule. Although EPA portrays the proposed revised 
emission budgets as reflecting relatively limited adjustments in EGU operations, UARG's 
preliminary review suggests that the proposed emission budgets in fact reflect unrealistic and 
unsupported assumptions and projections of dramatic near-term changes in EGU operations. 
Such assumptions and projections include, for example, very large amounts of retirements of 
existing electric generating capacity over the next 12 to 18 months- retirements that, based 
on our preliminary assessment, appear very unlikely to occur, especially in the timeframe 
EPA assumes. It appears, therefore, that the proposed rule relies on severely flawed premises. 
In any event, understanding these issues and problems and their significance for this 
rulemaking - and then preparing meaningful comments on them - will require substantially 
more time than the 45-day comment period permits. 

In addition, it is unclear whether EPA has made available to prospective commenters, in the 
docket or otherwise, all information that is necessary to assess and comment meaningfully on 
the proposed rule. UARG and other commenters will require time to determine what 
additional information is needed from EPA and to communicate with EPA staff concerning 
additional information needs. The current 45-day comment period is insufficient to conduct 
this review and then to obtain and analyze the additional information needed and address it in 
comments to be prepared and submitted to EPA. 

Furthermore, an EPA Clean Air Act rulemaking ofthis significance rarely is subject to a 
comment period as abbreviated as 45 days. EPA's previous interstate transport proposed 
rules established comment periods longer than 45 days. For example, EPA provided a 120-
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HUNTON& 
WILLIAMS 

The Honorable Gina McCarthy 
December 8, 2015 
Page 3 

day public comment period on its proposed NOx SIP Call Rule, beginning on the date of 
Federal Register publication ofthat proposed rule. 62 Fed. Reg. 60318 (Nov. 7, 1997). 

Moreover, the existing comment period is, as a practical matter, considerably shorter than 45 
days because it includes three federal holidays (Christmas Day, New Year's Day, and Martin 
Luther King, Jr. Day) and because -like EPA officials and staff members- many of those 
involved in preparing and coordinating preparation of comments, including individuals at 
UARG members, technical consultants, legal counsel, and others, have previously scheduled 
travel plans and vacation time during the holiday period in the second half of December and 
early January. These circumstances make the existing comment period even more inadequate 
and underscore further the need for a substantial extension of time. 

For the foregoing reasons, EPA should extend the public comment period on the proposed 
rule to at least March 2, 2016. 

Please let me know if you would like to discuss UARG's request for an extension ofthe 
comment period. Thank you in advance for your consideration of this request. 

cc (via electronic mail): 

Sincerely, ~ 

~Wj -c_ __ _ 

Norman W. Fichthom 
Counsel to the Utility Air Regulatory Group 

Janet McCabe, Acting Assistant Administrator, Office of Air 
and Radiation 

Reid Harvey, Director, Clean Air Markets Division, Office of 
Atmospheric Programs 

David Risley, Clean Air Markets Division, Office of 
Atmospheric Programs 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; 
Page, Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov] 
From: McCabe, Janet 
Sent: Wed 12/9/2015 5:29:53 AM 
Subject: Fwd: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request for Extension of Public 
Comment Period 

Sent from my iPhone 

Begin forwarded message: 

From: "Fichthom, Norm" 
Date: December 9, 2015 at 1:31:51 AM GMT+1 
To: 
Cc: 

Subject: EPA Docket ID No. EPA-HQ-OAR-2015-0500 --Request for Extension of 
Public Comment Period 

December 8, 2015 

Dear Administrator McCarthy, 

I am attaching a letter requesting, on behalf of the Utility Air Regulatory Group (UARG), 
that EPA extend the public comment period for the Cross-State Air Pollution Rule Update 
for the 2008 Ozone NAAQS (80 Fed. Reg. 75706 (Dec. 3, 2015)) in the above-referenced 
Docket ID No. EPA-HQ-OAR-2015-0500. The letter, which has been filed in this docket in 
~~~~~~=_,_, requests that EPA extend the public comment deadline to a date that 
is no earlier than 90 days after the date ofF ederal Register publication of the proposed rule, 
i.e., to no earlier than March 2, 2016. 

Thank you in advance for your consideration ofUARG's extension request. I would be 
happy to discuss this request at any time. 

ED _000738_00002357 -00001 



Sincerely, 

Norman W. Fichthom 

Counsel to the Utility Air Regulatory Group 

Norman Fichthorn 

Partner 

p 202.955.1673 

Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
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HUNTON& 
WilliAMS 

December 8, 2015 

Via First-Class Mail, Electronic Mail, 
and Electronic Submission to www.regulations.gov 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

HUNTON & WILLIAMS LLP 
2200 PENNSYLVANIA A VENUE, NW 
WASHINGTON, D.C. 20037-1701 

TEL 202 • 955 • I500 
FAX 202 • 778 • 2201 

NORMAN W. FICHTHORN 
DIRECT DIAL: 202 • 955 • 1673 
EMAIL: nfichthom@hunton.com 

FILENO: 

Re: Request of the Utility Air Regulatory Group for Extension of the Public 
Comment Period on the "Cross-State Air Pollution Rule Update for the 2008 
Ozone NAAQS," Docket No. EPA-HQ-OAR-2015-0500 

Dear Administrator McCarthy: 

The Utility Air Regulatory Group ("UARG")1 intends to file comments in the above
referenced rulemaking docket on the Proposed Cross-State Air Pollution Rule Update for the 
2008 Ozone NAAQS, which EPA published on December 3, 2015 (the "proposed rule"). 80 
Fed. Reg. 75706. EPA announced a 45-day public comment period on the proposed rule, 
which ends on January 19, 2016. The purpose of this letter is to request, on behalf ofUARG, 
that EPA take prompt action to extend the comment deadline. The current comment period is 
inadequate, and a substantial extension is necessary, for reasons discussed below. UARG 
specifically requests that EPA establish a comment period that ends no earlier than 90 days 
after the date of Federal Register publication ofthe proposed rule, i.e., no earlier than 
March 2, 2016. 

1 UARG is an ad hoc, not-for-profit group of electric generating companies and national trade 
associations that participates on behalf of its members collectively in administrative 
proceedings under the Clean Air Act, and in litigation arising from those proceedings, that 
affect electric generators. 

ATLANTA AUSTIN BANGKOK BElliNG BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES 

McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON 

www.hunton.com 
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Page 2 

The proposed rule is expected to have significant effects on the electric generating industry 
and is of great concern to U ARG and U ARG members. EPA's lengthy notice of proposed 
rulemaking and the many technical and other documents and data files that EPA has placed in 
the rulemaking docket raise highly complex technical, legal, and policy issues and require 
substantial time and effort to review, analyze, and address in comments. Indeed, given the 
nature and method of presentation of information in EPA's Federal Register notice and in 
documents added to the docket, commenters must undertake a time-consuming review even to 
begin to understand how that information may support, or may fail to support, critical aspects 
of the proposed rule. 

In addition, the proposed rule would change statewide emission budgets under the Cross-State 
Air Pollution Rule ("CSAPR") by making many of them far more stringent than the existing 
CSAPR emission budgets. Moreover, the proposed rule would make these much more 
demanding budgets binding on states and regulated electric generating units ("EGUs") 
beginning on May 1, 2017, which is less than a year after EPA's projected summer 2016 
timeframe for promulgating the final rule. Although EPA portrays the proposed revised 
emission budgets as reflecting relatively limited adjustments in EGU operations, UARG's 
preliminary review suggests that the proposed emission budgets in fact reflect unrealistic and 
unsupported assumptions and projections of dramatic near-term changes in EGU operations. 
Such assumptions and projections include, for example, very large amounts of retirements of 
existing electric generating capacity over the next 12 to 18 months- retirements that, based 
on our preliminary assessment, appear very unlikely to occur, especially in the timeframe 
EPA assumes. It appears, therefore, that the proposed rule relies on severely flawed premises. 
In any event, understanding these issues and problems and their significance for this 
rulemaking - and then preparing meaningful comments on them - will require substantially 
more time than the 45-day comment period permits. 

In addition, it is unclear whether EPA has made available to prospective commenters, in the 
docket or otherwise, all information that is necessary to assess and comment meaningfully on 
the proposed rule. UARG and other commenters will require time to determine what 
additional information is needed from EPA and to communicate with EPA staff concerning 
additional information needs. The current 45-day comment period is insufficient to conduct 
this review and then to obtain and analyze the additional information needed and address it in 
comments to be prepared and submitted to EPA. 

Furthermore, an EPA Clean Air Act rulemaking ofthis significance rarely is subject to a 
comment period as abbreviated as 45 days. EPA's previous interstate transport proposed 
rules established comment periods longer than 45 days. For example, EPA provided a 120-
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day public comment period on its proposed NOx SIP Call Rule, beginning on the date of 
Federal Register publication ofthat proposed rule. 62 Fed. Reg. 60318 (Nov. 7, 1997). 

Moreover, the existing comment period is, as a practical matter, considerably shorter than 45 
days because it includes three federal holidays (Christmas Day, New Year's Day, and Martin 
Luther King, Jr. Day) and because -like EPA officials and staff members- many of those 
involved in preparing and coordinating preparation of comments, including individuals at 
UARG members, technical consultants, legal counsel, and others, have previously scheduled 
travel plans and vacation time during the holiday period in the second half of December and 
early January. These circumstances make the existing comment period even more inadequate 
and underscore further the need for a substantial extension of time. 

For the foregoing reasons, EPA should extend the public comment period on the proposed 
rule to at least March 2, 2016. 

Please let me know if you would like to discuss UARG's request for an extension ofthe 
comment period. Thank you in advance for your consideration of this request. 

cc (via electronic mail): 

Sincerely, ~ 

~Wj -c_ __ _ 

Norman W. Fichthom 
Counsel to the Utility Air Regulatory Group 

Janet McCabe, Acting Assistant Administrator, Office of Air 
and Radiation 

Reid Harvey, Director, Clean Air Markets Division, Office of 
Atmospheric Programs 

David Risley, Clean Air Markets Division, Office of 
Atmospheric Programs 
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From: Whitlow, Jeff 
Sent: Man 12/7/2015 6:24:44 PM 
Subject: Final Agenda: Dec 7 Air Division Directors Call Draft Agenda 

Biweekly Air Division Directors Conference Call 

Conference Linei"-P~~~~~-~-~-·-p·~j~~~Y·1 
i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! .. --·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i i 

Participant Passcode: l.~-~r~-~~-~~-~~~~-~~~--~ 

Date: Monday, December 7th, 2015 

Time: 4:00 to 5:00 Eastern Time 

Agenda 

4:00 Roll Call 

R1: 
R2: 
R3: 
R4: 
RS: 
R6: 
R7: 
R8: 
R9: 
R10: 

OAQPS: 
OAP: 
OTAQ: 
OR I A: 
OGC: 
OAPPS: 
ORO: 
OECA: 
OPMO: 
10: 
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4:05- Communications Update: John Millet (OAR) 

4:10- Program Office Updates: 

a. OAP: Mollie Lemon 
b. OTAQ: Tia Sutton 
c. ORIA: Ron Fraass 
d. OAQPS: Mary Henigin 

4:15- NATA Release- Kelly Rimer, OAQPS 

4:25- S02 Data Requirements Rule & Designations Update- Michael Ling & Rhea Jones, 
OAQPS 

4:40- Next Steps on Radiation Expertise- Wren Stenger, Region 6, and Mike Flynn, ORIA 

4:50- Moving Forward Network (see attachments)- Rick Ruvo, Region 2 

4:55- Regional Roundup 

Jeff Whitlow 

Deputy Director, Central Operations and Resources 

Office of Air Quality Planning and Standards 

Office of Air and Radiation 
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U.S. Environmental Protection Agency 

p: 919.541.5523 

Jeff Whitlow 

Deputy Director, Central Operations and Resources 

Office of Air Quality Planning and Standards 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

p: 919.541.5523 
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Re: Freight Communities Call for Zero Emissions Now 

Dear Judith Enck: 

On behalf of the New York and New Jersey region of the Moving Forward N etwork1 (the 
Network), Clean Water Action, New Jersey Environmental Justice Alliance, North Shore 
Waterfront Conservancy, Teamsters, Ironbound Community Corporation and the Coalition for 
Healthy Ports, we write to thank you for your efforts to promote healthy communities and 
remedy environmental injustices. 

We would like to schedule a meeting with you and here are some perferred dates, 
November 16th, 17th or 23rct and your deputy administrator to discuss our concerns about 
emissions from the national freight transportation system (e.g., ports, rail yards, busy truck 
corridors and distribution centers) as a top priority and our ideas for addressing these harmful 
impacts to our communities and our ideas for addressing these harmful impacts to our 
communities. 

As you know, pollution from our country's freight transportation system threatens the 
health, environment, and quality of life for many communities, including Newark, New York, 
Jersey City, Elizabeth and Bayonne, which are environmental justice "front line" communities to 
freight facilities and transportation corridors. Yet, loopholes in regulatory processes allow goods 
movement activities to continue without protecting the health of the most vulnerable 
communities. The impact of our nation's freight transportation system on communities is 
captured in the short video 

Diesel emissions from the freight system present a national environmental justice crisis. 
Nearly a decade ago, EPA recognized that more than 13 million people (3.5 million of whom are 
children) live near major marine ports or rail yards, and that these individuals are 
disproportionately low-income communities of color and susceptible to increased health risks 
from air pollution? These figures do not include the approximately 45 million individuals who 

1 The Moving FotWard Network is a national coalition of cmrununity-based organizations, advocates, 
scientists, researchers, faith-based organizations, and others cmmnitted to reducing the public health harms our 
country's freight transportation system creates. The Network is comprised of approximately 38 organizations and 
academics in 18 states, including New York, New Jersey, California, Illinois, Kansas and Texas, where large ports, 
rail yards and other freight corridors reside. Importantly, Network members include individuals who live in and 
work directly with enviromnentaljustice connnunities. 

2 Office of Transportation and Air Quality (OTAQ), U.S. Enviromnental Protection Agency (EPA) (2008, March). 
Regulatory Impact Analysis: Control of Emissions of Air Pollution from Locomotive Engines and Marine 
Compression Ignition Engines Less than 30 Liters Per Cylinder, EPA420-R-08-001, p. 2-57. Retrieved from 
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OAR-2003-0190-0938. 
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live within 300 feet of a highway3 or close to large distribution centers where diesel emission 
sources congregate. Moreover, these facilities and corridors are expected to expand in the 
coming decades, potentially affecting even more individuals, and contributing to violations of 
clean air standards and creating toxic hot spots. The U.S. Army Corps of Engineers estimates 
that "imports [are] expected to grow more than fourfold and exports expected to grow more than 
sevenfold over the next 30 years."4 Ports and industries are investing billions to expand their 
infrastructure to accommodate this expected growth. 5 

Conventional cargo movement relies on diesel powered ships, trucks and trains that emit 
dangerous particulate matter (PM) and nitrogen oxides; exposure to which results in a wide 
range of adverse health effects, including increased rates of asthma, cardiovascular disease, heart 
attacks, strokes, premature death, low birth weight, and premature birth.6 In June 2012, the 
International Agency for Research on Cancer, a part of the World Health Organization, classified 
diesel engine exhaust as carcinogenic to humans after determining that there was "sufficient 
evidence that exposure is associated with an increased risk for lung cancer."7 Moreover, major 

3 See Office of Transportation and Air Quality (OTAQ), EPA (2015, May 22). Near Roadway Air Pollution and 
Health. Retrieved from http://www.epa.gov/otaq/nearroadway.htm. 
4 Institute for Water Resources, U.S. Army Corps of Engineers (Army Corps) (2012, June 20). US. Port and Inland 
Watenvays Modernization: Preparing for Post-Panamax Vessels, p. iii. Retrieved from 
http://www.iwr.usace.army.mil/Portals/70/docs/portswaterways/rpt/June_20_U.S._port_and_Inland_ Waterways_pr 
eparing_for _Post_Panamax _ Vessels.pdf. 
5 Ibid, p. xvi. 
6 Kuenzli, N., Jerrett, M., Mack, W.J., Beckerman, B., LaBree, L., Gilliland, F., Thomas, D., and Hodis, H.N. 
(2005). Ambient Air Pollution and Atherosclerosis in Los Angeles. Environmental Health Perspective, 113, p. 201-
206; Miller, K.A., Siscovick, D.S., Sheppard, L., Shepherd, K., Sullivan, J.H., Anderson, G.L., and Kaufman, J.D. 
(2007). Long-term Exposure to Air Pollution and Incidence of Cardiovascular Events in Women. New England 
Journal of Medicine 1(356), p. 447-458; Hoffinan, B., Moebus, S., Mohlenkamp, S., Stang, A., Lehman, N., 
Dragano, D., Schmennund, A., Metrunesheimer, M., Mann, K., Erbel, R. and Jockel, K.H. (2007). Residential 
Exposure to Traffic Is Associated With Coronary Atherosclerosis. Circulation, published online. DOl: 10.1161 I 
CIRCULATIONAHA.l07693622; Pope, C.A., Muhlestein, J.B., May, H.T., Renlund, D.G., Anderson, J.L., and 
Home, B.D. (2006). Ischemic Heart Disease Events Triggered by Short-term Exposure to Fine Particulate Air 
Pollution. Circulation, 114, p. 2443-2448; Schwartz, J., Slater, D., Larson, T.V., Person, W.E. and Koenig, J.Q. 
(1993). Particulate Air Pollution and Hospital Emergency Room Visits for Asthma in Seattle. American Review of 
Respiratory Disease, 147, p. 826-831; Jerrett, M., Burnett, R.T., Ma, R., Pope, C.A., Krewski, D., Newbold, K.B., 
Thurston, G., Shi, Y., Finkelstein, N., Calle, E.E. and Thun, M.J. (2005). Spatial Analysis of Air Pollution and 
Mortality in Los Angeles. Epidemiology, 16, p. 727-736; Mustafic, H., Jabre, P., Caussin, C., Murad, M.H., 
Escolano, S., Tafflet, M., Perier, M.C., Marijon, E., Vemerey, D., Empana, J.P. and Jouven, X. (2012). Main Air 
Pollutants and Myocardial Infarction: A Systematic Review and Meta-analysis. Journal of the American Medical 
Association. All Rights Reserved. (JAMA),307(7), p. 713-721; Wellenius, G.A., Burger, M.R., Coull, B.A., 
Schwartz, J., Suh, H.H., Koutrakis, P., Schlaug, G., Gold, D.R. and Mittleman, M.A. (2012). Ambient Air Pollution 
and the Risk of Acute Ischemic Stroke. Archives of Internal Medicine, 172(3), p. 229-234; Bay Area Air Quality 
Management District (2012, August). Understanding Particulate Matter: Protecting Public Health in the San 
Francisco Bay Area, Draft. Retrieved from 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research!Plans/PM%20Planning!UnderstandingPM_D 

raft_Aug%2023.ashx; Ritz, B., Wilhelm, M. and Zhao, Y. (2000). Air Pollution and Infant Death in Southern 
California, 1989-2000. Pediatrics, 118, p. 493-502; Ritz, B., and Wilhelm, M. (2003). Residential Proximity to 
Traffic and Adverse Birth Outcomes in Los Angeles County, California, 1994-1996. Environmental Health 
Perspectives, 111, p. 207-216; Wilhelm, M., and Ritz, B (2005). Local Variations in CO and Particulate Air 
Pollution and Adverse Birth Outcomes in Los Angeles County, California, USA. Environmental Health 
Perspectives, 113, p. 1212-1221. 
7 International Agency for Research on Cancer (IARC), World Health Organization (WHO) (2012, June 12). !ARC: 
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freight operations are happening in counties that already violate federal clean air standards. The 
American Association of Port Authorities has identified nearly 40 U.S. ports that reside in 
counties that are in non-attainment of federal ozone and PM 2.5 standards.8 

EPA Region 2 will play a leading role in protecting our communities. We urge you to act 
now on the following action items to address unacceptable existing conditions and work towards 
improvements into the future. 

1. EPA Region 2 must identify reducing pollution from the freight transportation system as 
a top priority for the region. It should: 

a. Identify and prioritize actions in communities maximally exposed to or affected 
by goods movement-related facilities and activities. Region 2 should use EPA's 
EJ Screen, review recent scientific literature on diesel exhaust, and collaborate 
with community partners in this process. 

b. Foster regular meetings in each region with environmental justice communities 
adversely affected by freight-related air pollution, and identify short-term and 
long-term goals that address the unique needs of each community while aiming to 
clean-up the freight system as a whole. 

c. Collaborate with freight stakeholders to facilitate the development and use of zero
emission technologies, and underscore the importance of reducing diesel 
emissions in the region. We demand that the NYNJ Ports move toward zero 
emissions in their operations- cargo handling equipment, electrified shore power 
for the ships and enforce ban on port trucks with 2007 and older engines starting 
2017. 

d. Advocate for environmental justice, mitigation and transparency in the permitting 
process (e.g., NEP A process) for major freight infrastructure projects, especially 
for those projects proposed in communities identified as already 
disproportionately impacted by freight and/or in nonattainment areas. 

2. EPA Region 2 should urge Administrator McCarthy to take all possible actions with in 
EPA's authority to address the environmental justice issues from the freight sector. 

Taking these steps will move our region closer to environmental health and climate 
justice. Our hope is to forge a long-term partnership with the Agency to tackle freight pollution 
once and for all. 

Thank you for considering our comments. If you have any questions, please contact me 
at 973-420-7925 or kgaddy@cleanwater.org. 

Sincerely, 

diesel engine exhaust carcinogenic, p. 1. Retrieved from http://www.iarc.fr/en/media
centre/pr/20 12/pdfs/pr213 _E. pdf. 
8 American Association of Port Authorities (AAPA) (2013). Port Communities in Non-Attainment Areas for 
National Ambient Air Quality Standards. Retrieved from http://www.aapa
ports.org/lssues/content.cfm?ItemNumber=l278. 
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cc: Matthew Tejada, Mustafa Ali and Catherine McCabe, Deputy Regional Administrator 
Lisa Plevin, Chief of Staff 
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To: Moore, Bruce[Moore.Bruce@epa.gov]; Spells, Charlene[Spells.Charlene@epa.gov]; Vetter, 
Cheryi[Vetter.Cheryl@epa.gov]; Stoneman, Chris[Stoneman.Chris@epa.gov]; Cozzie, 
David[Cozzie.David@epa.gov]; Gina McCarthy[mccarthy.regina@epa.gov]; Mccarthy, 
Gina[McCarthy.Gina@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov] 
From: James D. Elliott 
Sent: Sat 12/5/2015 10:07:32 AM 
Subject: IPAA-AXPC Comments on Subpart OOOOa, CTGs and Source Determination Proposals [STB
WORKSITE. FID55061 0] 

Attached please fine the comments filed on behalf of the Independent Petroleum Association of 
America (IPAA) and the American Exploration and Production Council (AXPC) in the 
respective dockets on the following three proposals: 

1) Oil and Natural Gas Sector: Emission Standards for New and Modified Sources (80 
Fed. Reg. 56,593) 

2) Release of Draft Control Technique Guidelines for the Oil and Natural Gas Industry 
(80 Fed. Reg. 56,577) 

3) Source Determination for Certain Emission Units in the Oil and Natural Gas Sector 
(80 Fed. Reg. 56,579) 

Please contact me if you have any questions. 

James D. Elliott 

James D. Elliott 
Counsel 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
717.791.2012- office 
202.361.8215- mobile 
717.795.2743- fax 
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CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole 
use of the intended recipient( s) and may contain confidential and privileged information. Any 
unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended 
recipient, please contact the sender by reply e-mail and destroy all copies of the original 
message. 
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Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

December4, 2015 

VIA ELECTRONIC MAIL 

Re: Comments for Three Regulatory Proposals issued September 18, 2015: 

1) Oil and Natural Gas Sector: Emission Standards for New and Modified 
Sources (80 Fed. Reg. 56,593) 

2) Release of Draft Control Technique Guidelines for the Oil and Natural 
Gas Industry (80 Fed. Reg. 56,577) 

3) Source Determination for Certain Emission Units in the Oil and Natural 
Gas Sector (80 Fed. Reg. 56,579) 

Dear Administrator McCarthy: 

These comments are filed on behalf of the Independent Petroleum Association of 
America (IPAA) and the American Exploration and Production Council (AXPC) (collectively, 
IPAA/ AXPC).1 

IP AA represents the thousands of independent oil and natural gas explorers and 
producers, as well as the service and supply industries that support their efforts, that will most 
directly be impacted by the U.S. Environmental Protection Agency (EPA) policy decisions to 
regulate methane directly from the oil and natural gas sector. Independent producers develop 
about 95 percent of American oil and gas wells, produce 54 percent of American oil, and 
produce 85 percent of American natural gas. Historically, independent producers have invested 
over 150 percent of their cash flow back into domestic oil and natural gas development to find 
and produce more American energy. IPAA is dedicated to ensuring a strong, viable domestic oil 
and natural gas industry, recognizing that an adequate and secure supply of energy is essential to 
the national economy. 

AXPC is a national trade association representing 30 of America's largest and most 
active independent oil and natural gas exploration and production companies. AXPC members 
are "independent" in that their operations are limited to exploration for and production of oil and 
natural gas. Moreover, our members operate autonomously, unlike their fully integrated 
counterparts, which operate in additional segments of the energy business, such as downstream 
refining and marketing. AXPC members are leaders in developing and applying innovative and 

1 For ease of reference, these comments include an Acronym Index, attached hereto as "Attachment A." 
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advanced technologies necessary to explore for and produce oil and natural gas, both offshore 
and onshore, from unconventional sources. 

Additionally, they are joined by the American Association of Professional Landmen 
(AAPL), the Association of Energy Service Companies (AESC), the International Association of 
Drilling Contractors (IADC), the International Association of Geophysical Contractors (IAGC), 
the National Stripper Well Association (NSWA), the Petroleum Equipment & Services 
Association (PESA), the US Oil & Gas Association (USOGA), and the following organizations: 

Arkansas Independent Producers and Royalty Owners Association 
California Independent Petroleum Association 
Coalbed Methane Association of Alabama 
Colorado Oil & Gas Association 
East Texas Producers & Royalty Owners Association 
Eastern Kansas Oil & Gas Association 
Florida Independent Petroleum Association 
Idaho Petroleum Council 
Illinois Oil & Gas Association 
Independent Oil & Gas Association of New York 
Independent Oil & Gas Association of West Virginia 
Independent Oil Producers' Agency 
Independent Oil Producers Association Tri-State 
Independent Petroleum Association of New Mexico 
Indiana Oil & Gas Association 
Kansas Independent Oil & Gas Association 
Kentucky Oil & Gas Association 
Louisiana Oil & Gas Association 
Michigan Oil & Gas Association 
Mississippi Independent Producers & Royalty Association 
Montana Petroleum Association 
National Association of Royalty Owners 
Nebraska Independent Oil & Gas Association 
New Mexico Oil & Gas Association 
New York State Oil Producers Association 
North Dakota Petroleum Council 
Northern Montana Oil and Gas Association 
Ohio Oil & Gas Association 
Oklahoma Independent Petroleum Association 
Panhandle Producers & Royalty Owners Association 
Pennsylvania Independent Oil & Gas Association 
Permian Basin Petroleum Association 
Petroleum Association of Wyoming 
Southeastern Ohio Oil & Gas Association 
Tennessee Oil & Gas Association 
Texas Alliance of Energy Producers 
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Texas Oil and Gas Association 
Texas Independent Producers and Royalty Owners Association 
Utah Petroleum Association 
Virginia Oil and Gas Association 
West Slope Colorado Oil & Gas Association 
West Virginia Oil and Natural Gas Association 

Collectively, these groups represent the thousands of independent oil and natural gas explorers 
and producers, as well as the service and supply industries that support their efforts, that will be 
most significantly affected by the actions resulting from these regulatory proposals. In addition 
to the specific comments made herein, we support those comments submitted separately by the 
participants in these comments. IP AA/ AXPC also endorses and supports the comments of the 
Western Energy Alliance (WEA) and the American Petroleum Institute (API) submitted on the 
proposed rules referenced above. 

As an initial matter, these comments are designed to address the three aforementioned 
proposed regulatory actions simultaneously and will be submitted to all three dockets as all three 
proposals target the oil and natural gas industry, and certain responses and arguments from 
IPAA/AXPC are applicable to all of the proposals. Additionally, comments on all three 
proposals were initially due November 17, 2015. IP AA requested an extension of the 60-day 
comment period on October 2, 2015, due to the complexity and breadth of the proposed 
regulations and that certain key supporting documents were not available in the docket for public 
review when the EPA published the proposals in the Federal Register on September 18, 2015. In 
late October/early November various informed parties who had requested additional time to 
comment learned that they would have until December 4, 2015. On November 13, 2015, the 
extension was published in the Federal Register. 

EXECUTIVE SUMMARY 

These comments raise a number of key issues associated with EPA's proposals for Clean 
Air Act (CAA or Act) New Source Performance Standards (NSPS), Control Technique 
Guidelines (CTG) and Source Determination for oil and natural gas production facilities. 

EPA justifies its proposals in the context of the Administration's Climate Action Plan 
with a specific target of reducing methane emissions from the oil and natural gas sectors by 
40-45 percent during the time period from 2012 through 2025. However, as these comments 
demonstrate, EPA's proposals are unnecessary, unjustified, poorly developed and 
counterproductive. 

First, the Administration proclaims its intent to reduce methane emissions by 40-45 
percent from the oil and natural gas sectors. At the same time, it takes credit for its 2012 volatile 
organic chemical/methane emissions regulations in these sectors that exceed its own target. 
Moreover, it fails to recognize that much of the reduction it seeks has occurred since 2012 from 
voluntary industry actions. The oil and natural gas production sector is 1.07 percent of the 
national Greenhouse Gas Inventory and its methane emissions will continue to drop because of 
industry emissions management. Consequently, any justification for additional regulation must 
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be thoroughly weighed based on cost effectiveness and economic consequences. EPA's 
proposals fail these tests. 

Second, within the NSPS proposal, the most egregious element is the proposed fugitive 
emissions regulations that are based on purely speculative emissions reductions but, as designed, 
are excessively and unnecessarily burdensome. Oil and natural gas production fugitive 
emissions management is an emerging arena with companies and state regulatory programs still 
learning how best to efficiently and effectively control them. Several states are currently 
implementing programs; none of which parallel EPA's proposals. Experience with those state 
efforts demonstrates that emissions patterns result from a few high emissions sources that can be 
managed quickly with sustained reductions. EPA's proposal to lock in an unworkable program 
for at least 5 years is arbitrary and inappropriate. EPA should await the analysis of state 
programs to determine whether an NSPS is logical or necessary. 

Third, EPA also proposed a volatile organic compound (VOC) CTG for Ozone 
nonattainment areas. This proposal fails to comply with the Agency's fundamental 
responsibility of developing Reasonably Available Control Technology (RACT). Instead, EPA 
largely transposes the same requirements in the 2012 NSPS and those proposed in this regulatory 
action from new sources to existing ones. In doing so, EPA fails to determine whether these new 
facility requirements are economically appropriate as CTG for existing sources on a national 
basis. 

Fourth, by linking its CTG proposal to its Climate Action Plan, EPA fails to address the 
need for the CTG with regard to Ozone nonattainment. Yet, the threshold question for these 
regulations is whether they are necessary and appropriate for attainment of the Ozone National 
Ambient Air Quality Standards (NAAQS). If fact, based on EPA's analysis of the regulatory 
framework to attain the recently revised Ozone NAAQS, EPA demonstrates the CTG are wholly 
unnecessary. Prior to proposing these CTG, EPA concluded that all but a few areas of the 
country will meet the new Ozone NAAQS by 2025 using national, federal regulatory 
requirements. Consequently, for these areas, the proposed CTG are excessive regulations. For 
the remaining enduring Ozone nonattainment areas, if there are oil and natural gas production 
operations that need to be addressed, they can be managed through local determinations of 
Reasonably Available Control Measures (RACM) and do not require CTG. 

Fifth, because these CTG are unnecessary, their likely impact will be the inappropriate 
restriction of economic growth in Ozone nonattainment areas. Given that EPA has concluded 
that Ozone NAAQS attainment will be achieved without these CTG, these CTG will remove 
emissions that could be used as CAA required new source offsets. Therefore, they would 
unnecessarily impede economic growth that would otherwise occur. 

Sixth, in its proposal to address Source Determination for oil and natural gas production 
facilities, EPA should recognize that new facilities should be based on a narrow definition that 
hones closely to the approach EPA has used under theN ational Emissions Standards for 
Hazardous Air Pollutants (NESHAP) program. Where there are issues regarding scope, the 
source determination should be based on the sites being contiguous in addition to sharing the 
same Standard Industrial Classification (SIC) Code and being under common controL 
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These comments will expand on the issues raised above and other more specific ones. 
Ultimately, however, IPAA/ AXPC argues that EPA's NSPS and CTG proposals must be 
withdrawn, reconsidered and revised to be consistent with the Administration's own Climate 
Action Plan objectives and its assessment of the capability of the nation to meet the revised 
Ozone NAAQS. To do otherwise would arbitrarily impose excessive regulation on the oil and 
natural gas setoff for no purpose other than to expand the already burdensome federal regulatory 
program. 

I. EPA's Additional New Source Performance Standards for the Exploration and 
Production Segment and Control Technique Guidelines for Existing Sources are 
Unnecessary and Misplaced. 

EPA's proposed NSPS targeting methane emissions from the exploration and production 
segment of the oil and natural gas sector are unnecessary, unwarranted, and wasteful- not only 
to those subject to the regulations but to the state and federal regulators who must implement the 
rules if EPA does not change its course. Similarly, proposing essentially the same set of controls 
on existing sources in nonattainment areas (and ozone transport regions) using the proposed 
CTG with no additional economic justification/cost-benefit analysis is one more indication that 
EPA is rushing to judgment with its latest salvo of regulations. In April 2014, EPA 
acknowledged the lack of knowledge to regulate a variety of sources and implemented a White 
Paper process that sought additional technical information on a variety of sources? Industry 
raised numerous concerns regarding EPA's lack of data regarding emissions from these sources 
and the cost/effectiveness of controls from these sources. Nonetheless, EPA proceeded headlong 
to promulgate its methane NSPS- relying heavily on the Regulatory Impact Analysis (RIA) 
from the VOC NSPS promulgated in 2012. The methane regulations need to "stand on their 
own" and be justified on their own, not simply as an "add-on" to the VOC NSPS. 

These regulations will have a serious negative economic impact on American oil and 
natural gas production while providing marginal environmental benefit beyond the regulations 
EPA promulgated in 2012 to regulate VOCs from essentially the same set of production and 
exploration emission sources.3 To understand the full impact, it is essential to put the entire issue 
in perspective. 

2 U.S. Environmental Protection Agency, Section on Oil and Natural Gas Air Pollution Standards, Methane, 
available at ~~~~~~~~~~~~~~~!1.9!~~-

3 Oil and Natural Gas Sector: New Source Performance Standards and National Emission Standards for Hazardous 
Air Pollutants Reviews, 77 Fed. Reg. 49,490 (Aug. 16, 2012). 
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From 2008 through 2013, U.S. shale gas production grew 400 percent,4 while methane 
emissions have declined 13.3 percent. According to 2013 EPA Greenhouse Gas (GHG) 
Reporting data, methane emissions from 
oil and natural gas exploration and 
production are 1. 07 percent of total U.S. 
GHG emissions. Further reductions will 
occur because of "green" or "reduced 
emission completions" that are being 
phased-in through the 2012 regulations.5 

According to EPA's latest GHG 
Reporting Program: "[In 2013] reported 
methane emissions from petroleum and 
natural gas systems sector have decreased 
by 12 percent since 2011, with the largest 

US GHG Emissions 

reductions coming from hydraulically fractured natural gas wells, which have decreased by 73 
percent during that period. EPA expects to see further emission reductions as the agency's 2012 
standards for the oil and gas industry become fully implemented."6 These reductions are 
remarkable, given that a major component of the 2012 standards, the reduced emission 
completion requirements, only became effective January 1, 2015. 

In January 2015, the Administration announced its intent to initiate rulemaking to further 
reduce methane emissions from oil and natural gas systems, including the production sector.7 

Specifically, it announced a target of a 40-45 percent reduction in 2012 emissions by 2025. For 
the production and exploration segment of the oil and natural gas sector, additional regulations 
are unnecessary. As the Administration observed in its announcement: 

In 20 12, the Environmental Protection Agency (EPA) laid a foundation for further 
action when it issued standards for volatile organic compounds (VOC) from the 
oil and natural gas industry. These standards, when fully implemented, are 
expected to reduce 190,000 to 290,000 tons ofVOC and decrease methane 

4 U.S. Energy Information Administration, available at 

5 In 2012, EPA finalized a Clean Air Act (CAA or Act)Section 111(b) NSPStargeting VOCs emissions from 
hydraulicallyfractured natural gas wells. This rulemaking also reduces methaneemissions as co-benefit. Methane 
and VOCs are emitted from oil and natural gas production facilities at thesametime from the same equipment. 
Consequently,reducing one also reducesthe other. The effects of the 2012 NSPS are still unfolding. 

6 Requirements for reduced emission completions on natural gas wells were promulgated in August 2012 but did not 
become effective until January 1, 2015. Oil and Natural Gas Sector: Reconsideration of Additional Provisions of 
New Source Performance Standards, 79 Fed. Reg. 79,018 (Dec. 31, 2014) (codified at 40 C.F.R. pt. 60). 
7 Press Release, The White House, Fact Sheet: Administration Takes Steps Forward on Climate Action Plan by 
Announcing Actions to Cut Methane Emissions (Jan. 14, 2015), available at~=~~~~===~~-=="'-
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emissions in an amount equivalent to 33 million tons of carbon pollution per 
8 year. 

Over 99 percent of the EPA projected reductions occur from the exploration and production 
sector. In 2013, exploration and production emissions of methane were 71 million tons of C02 

equivalent. Consequently, by EPA's own numbers, the 2012 NSPS regulations will reduce 
emissions by 46 percent. This reduction exceeds the emissions target percentage of the 
production sector of the oil and natural gas industry. 

EPA attempts to argue that its regulations are needed because methane emissions "are 
projected to increase by about 25 percent over the next decade if additional steps are not taken to 
reduce emissions from this rapidly growing industry."9 Yet, this statement is wholly inconsistent 
with the experience over the past several years in the exploration and production sector of the 
industry. This segment has demonstrated that growth in production not only provides more 
clean-burning, GHG-reducing product, it has been done while reducing methane emissions as the 
following graphic shows: 

Sf d. 

9 U.S. Environmental Protection Agency, Fact Sheet: EPA's Strategy for Reducing Methane and Ozone-Forming 
Pollution from the Oil and Natural Gas Industry (Jan. 14, 2015), available at !illJ[lli;!i:Y:!:.~~:lillQQI~ZQYW~~~ 
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Significantly, these reductions in methane emissions have occurred prior to full implementation 
of the 2012 NSPS. 

Moreover, because of the nature of oil and natural gas production, the application of 
controls on new sources will achieve the Administration's objectives without the need to create 
extensive existing source regulations. Oil and natural gas production operations differ from 
other types of manufacturing. After the period of initial production, wells begin to decline
generally referred to as the "production decline curve." And as the production of the well 
declines, its ability to emit VOCs and methane into the atmosphere also declines. Emissions 
from these older wells will be a smaller portion of the 1.07 percent of emissions, yet EPA's 
decision to regulate methane directly under Section 111(b) of the CAA and proposed CTG 
subjects tens of thousands of existing wells to regulation. IPAA/ AXPC questions the cost
effectiveness of the proposed requirements to existing sources. The regulatory burden on state 
and federal regulators of exposing hundreds of thousands of existing sources is completely 
overlooked in EPA's proposaL 

The declining nature of oil and natural gas wells also differentiates the exploration and 
production segment of the oil and natural gas sector from other segments further downstream 
where emissions remain fairly constant overtime. Ultimately, the production from the "new" 
wells declines to the point where they become "marginal" wells. These are defined as wells that 
produce 15 barrels/day of oil or less and 90 mscf/d or less of natural gas. Currently, there are 
over 1.1 million oil and natural gas wells in the United States; approximately 760,000 are 
marginal wells. However, these small individual wells account for about 20 percent of U.S. oil 
production and 13 percent of its natural gas production. Consequently, unlike manufacturing 
facilities where new facilities do not replace existing ones, in the oil and natural gas production 
industry, the implementation of technology on new wells will rapidly result in its application 
across the breadth of the industry as new wells become the predominant source of emissions for 
the industry. This can be understood by looking at past experience as shown in the graphs 
below: 
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Natural Gas Wells 

Natural Gas Wells Drilled in 12-Year Period Natural Gas Producing Wells 2002-2013 
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SOURCE: UNITED STATES PETROLEUM STATISTICS, 
INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA 

As this graphic demonstrates, after 12 years wells subject to the new source regulatory 
requirements will dominate the production of natural gas, and the remaining wells will be 
marginal wells with minimal incremental emissions beyond the emissions from sources already 
subject to regulation. The cost associated with reducing those incremental emissions will be 
greater than the cost of implementing controls on new or modified sources and will likely make 
many of the marginal wells uneconomic, causing them to be shut in/abandoned. The opportunity 
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cost or value of that last production is not offset by the minimal emissions reductions achieved 
by regulating existing sources. 

A similar pattern exists for oil wells as shown below: 

Oil Wells 

While this analysis is based on past experience, if it were expanded to a 20-year period, it would 
show a similar trend and demonstrate that the use of new source regulations are more than 
adequate to address the Administration's interest in reducing methane emissions from the oil and 
natural gas sector, in general, and the exploration and production segment, in particular. EPA 
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has failed to adequately account for and justify subjecting existing exploration and production 
sources to regulation under Section Ill of the CAA or through the CTG. 

As Energy In Depth (a research, education, and public outreach campaign supported by 
IP AA) recently reported, EPA's assumptions regarding methane emissions from the oil and 
natural gas industry are not supported by EPA's own data. 

More specifically, Energy In Depth found: 

• EPA projects methane emissions from the oil and natural gas sector will increase over the 
next decade, but methane emissions from that sector have declined by more than 22 
million metric tons since 2005. 

• Over the past decade, the United States added more than 86,000 new wells, during which 
methane emissions from petroleum and natural gas systems fell by 11 percent. 

• EPA's flawed assumptions on methane emissions raise questions about the agency's cost
benefit calculation, and EPA could be underestimating engineering costs by more than 
$10 million. 
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• The EPA could also be overstating the climate benefits of the rule, since methane 
emissions may be significantly lower than EPA's projections.10 

As discussed below, EPA's economic justification for it proposed regulations is problematic. 
But even the past does not support EPA's fundamental assumption that more drilling means 
more em1ss1ons: 

EPA has projected that an increase in oil and natural gas activity will result in a 25 percent 
increase in methane emissions. But since 2005, methane emissions from US. oil and natural gas 
systems have fallen by a greater percentage than the number of new wells drilled 

IPAA/ AXPC has repeatedly told EPA that additional regulation is not needed. Market forces 
drive the industry to minimize emissions. Unlike certain "products" in other industries with 
"emissions" that are a by-product or negative externality associated with the production, the 
"emission" of concern to EPA is the very product this industry brings to the market. 

10 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at~~~~~===~=~='-!!.!~~'-'-"~=-"=~=""-'~~~~~~~"'-· 
IP AA/ AXPC incorporate by reference the entire Energy In Depth article as part of its comments. 
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II. The Industry's Recent Past is Not Its Prologue- Therefore EPA's Proposed 
Regulations are Not Justified 

EPA justifies its proposed regulations in large part on the last 10 years of growth in the 
American oil and natural gas industry- perhaps the most dynamic and rapid growth period in the 
history of the industry: 

The EPA has projected affected facilities using a combination of historical data 
from the U.S. GHG Inventory, and projected activity levels, taken from the 
Energy Information Administration (EIA' s) Annual Energy Outlook ( AEO ). The 
EPA derived typical counts for new compressors, pneumatic controllers, and 
pneumatic pumps by averaging the year-to-year increases over the past ten years 
in the Inventory. New and modified hydraulically fractured oil well completions 
and well sites are based on projections and growth rates consistent with the 
drilling activity in the 2014 Annual Energy Outlook."11 

As much as the oil and natural gas sector would like to see that growth rate continue to 2025, it 
simply will not happen, and the past few years illustrate the cyclical nature of the industry. The 
price of oil and natural gas has plummeted unlike EPA's hypothetical projections. Operators 
react quickly to market forces and in many shale plays very few wells are being drilled. For 
many small, independent operators in various plays, they have not drilled a well in 3 or more 
years - yet EPA is justifying the cost of the proposed regulations on the most rapid expansion in 
the history of the industry. The following charts from a recent article by Energy In Depth, 12 

based on EIA data, clearly illustrate the impact of market forces: 

11 Regulatory Impact Analysis of the Proposed Emission Standards for New and Modified Sources in the Oil and 
Natural Gas Sector, EPA-452/R-15-002 (Aug. 2015) at 3-9. 
12 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at !!I!J~£ill~~~I!!.:!!ffi2ill'UQI!i!.E£illtm!llilillli'~Wllli!~:l.!f~~:!!!l~ll§:~ill!!lllli~':L-
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count 

1 

0 

1 

0 

EPA's cost-effectiveness analysis of the proposed regulations "applies the monetary 
value of the saved natural gas as an offset to the" cost of the proposed controls.13 EPA then 
valued 1,000 standard cubic feet (Mcf) of natural gas at $4.00 for the RIA/cost-effectiveness 
analysis. The $4/Mcf assumption was based on EIA' s 2014 Annual Energy Outlook forecasted 

13 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 
56,617(Sept. 18, 20 15) (to be codified at 40 C.F .R. pt. 60). 
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wellhead prices for the lower 48 states in 2020 ($4.46) and in 2025 ($5.06). EPA considered the 
$4/Mcf to be "conservative"14

- presumably because of the predicted value of natural gas in 
2020 and 2025. There are numerous problems with EPA assumptions. First, the New York 
Mercantile Exchange (NYMEX) settlement price for natural gas in October 2015 was $2.56-
36% lower than EPA's assumed value. EPA has repeatedly indicated that it will finalize the 
proposed methane NSPS by the summer of 2016, and no financial institution is predicting a 
dramatic increase in natural gas prices between now and then. For those subject to regulations 
that come into effect within the next year, EPA's "conservative" estimate of $4/Mcfbased on 
government estimates of what natural gas will cost in 2020 and 2025 is meaningless. 
IP AA/ AXPC appreciates that the "benefit" or value of the natural gas saved by the proposed 
regulations occurs over the life of the well; however, the emissions from any well are heavily 
"front-loaded"- with the greatest production, and thus potential emissions, occurring the first 
few years of the well's life- long before 2020 or 2025. Smaller independents, many 
conventional well operators, and operators of wells that are marginally economical will not be 
able to weather the storm until natural gas reaches EPA's conservative value of $4/Mcf. Wells 
will not be drilled or will be shut in prematurely, and other companies will simply go out of 
business because ofEPA's erroneous assumption on the price of natural gas. EPA's cost
effectiveness analysis for all proposed controls should be based on a price of natural gas that: a) 
more accurately reflects the price of natural gas when controls will need to be implemented, and 
b) accounts for the "front loading" of emissions when the price of natural gas is much lower than 
the $4/Mcf assumed by EPA. 

EPA's assumption of $4/Mcf natural gas also fails to acknowledge or account for 
significant regional differences in the price of natural gas. A review of the wellhead price of 
natural gas in Pennsylvania provides but one of the many dramatic price variations. 

Average 

14 Id. 
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The chart above tracks the P A Price versus NYMEX average prices for the past 4 years and is 
current through October 2015. The "PA Price" is based on a weighted average of the Dominion 
South, Leidy, and Tennessee Zone 4 prices reported by Platt's Inside FERC. The separation of 
prices in Pennsylvania from the national index price is driven in large part by the lack of 
takeaway pipeline capacity and sheer volume of natural gas. The regional variation in price is 
not accounted for in EPA's cost-effectiveness analysis. Consequently EPA's inflated valuation 
of the price of natural gas will disproportionally impact certain regions of the country where 
local or regional factors result in prices that are significantly lower than the national average. 
EPA's cost-effectiveness analysis must take such significant regional price fluctuations into 
consideration when evaluating control options. 

EPA is proposing regulations so fast that even it cannot keep up with the changing 
assumptions. Part of EPA's assumption of$4/Mcfnatural gas was based on EPA's proposed 
Clean Power Plan.15 However, EPA's final Clean Power Plan changed its "assumptions," and 
EPA now "believes" renewables will play a greater role in the country's future energy mix and 
natural gas prices may not reach $4/Mcf until after 2030- well beyond the EPA's analysis for 
the proposed methane NSPS which ends in 2025. As Energy In Depth points out, the changing 
assumptions have a dramatic impact on the industry: 

According to EPA data compiled by the American Wind Energy Association 
(A WEA), a heavier reliance on renewables could result in=='-'=-<=~=-=.~= 
==-=:_:;:;;:~::::=_;;_::;;::_.c:_=-=.=;:_;_;;c~=than what would be expected under EPA's base case 
projection [for the Clean Power Plan]. EPA also acknowledges in its RIA that a 
$1/Mcf change in price of natural gas translates to as much as a $19 million 
difference in its cost estimate. In other words, if natural gas prices averaged 
$3/Mcf instead of $4/Mcf, EPA could be overestimating revenue by roughly 24 
percent. Based on the current 2012-2015 average natural gas spot price of 
$3.44/Mcf, EPA would be overestimating revenue by about $10.6 million. Under 
the "high renewables" scenario in the Clean Power Plan, which would depress 
natural gas prices even further, EPA's overestimate would be even higher. 

The additional costs could be devastating for an industry already suffering from a 
market downturn in commodity prices. An analysis by Oppenheimer & Co., for 
example, already found that =:__;;_=-::.==~-=--==-==-:::=~=~===-=-="-== 
across the United States.16 

In addition to failing to account for the changed assumptions for the price of oil and natural gas 
as a result of the Clean Power Plan, EPA has made no effort to account for the impact associated 
with proposed Ozone NAAQS. For EPA to evaluate the proposed impact of the proposed 
methane NSPS in a vacuum, ignoring its own significant regulatory initiatives that will have 
serious impacts on the price of oil and natural gas, as well as the number of entities that will be 

15 Steve Everley, New EPA Methane Regulations Based on Flawed Emissions Assumptions (2015), Energy in Depth, 
available at !1IIJLL!.'W.S:J.IDlllQSillJ:!1Q!:&!lill!Qlli~llil::;ffis:Jllilll£!:££Jllili!illl~ill:Y'~~~~~ill!!!JlliQ!lliL.. 

16 Id. 
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subject to controls, is arbitrary and capricious. Every mutual fund and investment opportunity 
contains the standard disclaimer along the lines of- "past performance cannot guarantee future 
results." The oil and natural gas industry is no different- even without EPA impacting market 
forces with multiple regulatory disruptions. 

III. Now is Not the Time to Introduce a New Model to Justify EPA's Proposed Rules. 

The benefits of the proposed rule are estimated using the social cost of methane (SC
CH4), which has been derived from the approach the United States Government (USG) uses for 
estimating the social cost of carbon (SCC). However, unlike the USG's SCC which has 
undergone formal public comment and review, EPA's selected value for SC-CH4 in this 
proposed rulemaking is arbitrarily taken from one scientific report17 that attempts to find an 
equivalent SC-C~ from the SCC, and for which EPA only requested a "peer review" not formal 
public review and comment. The "peer review" was only concluded in 2014 and discussed as 
the basis for EPA's cost-effectiveness analysis for the first time in the RIA. 18 The model has not 
been evaluated by Office of Management and Budget. Providing industry a mere 60 days (plus 
17) to evaluate and comment on what amounts to "new math" is inadequate. Also, the selected 
value of SC-CH4 used for the Benefit-Cost Analysis in the RIA is based on an arbitrarily selected 
discount rate of 3 percent, which also was not proposed for public review and comment before 
being used to justify this proposed rulemaking.19 Even though now EPA belatedly "seeks 
comments on the use of these directly modeled estimates, from the peer reviewed literature, for 
the social cost of non-C02 GHGs ... ,"20 such a request, after EPA has already used its arbitrary 
value for SC-CH4 to justify methane emissions controls on numerous methane emissions 
sources, is arbitrary and capricious. The only proper and legal way for EPA to apply a SC-CH4 
value to methane emissions reductions for proposed rulemakings is to publish a proposal for a 
SC-CH4 value (based on scientific evidence and its arguments for a certain discount rate), take 
public comments on that proposed value, and finalize the value for future rulemakings. 
Otherwise, EPA can arbitrarily use one value of SC-CH4 to justify controls on methane 
emissions from one industrial sector source and then tum-around later and use some other 
arbitrary value for another industrial sector source, all presumably justified by taking comment 
on the arbitrary value already used to justify the proposed regulations. 

17 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,655 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
18 Regulatory Impact Analysis of the Proposed Emission Standards for New and Modified Sources in the Oil and 
Natural Gas Sector, EPA-452/R-15-002 (Aug. 2015). 

19 Exacerbating the arbitrary nature of the 3% discount rate for benefits, EPA inconsistently and inappropriately 
selected a 7% discount rate for the cost to industry. EPA's unjustified use of different discount rates arbitrarily and 
capriciously overstates the benefits compared to the costs. 
20 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,656 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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IV. Overarching Comments Particular to the Proposed NSPS for Methane, Subpart 
OOOOa. 

In Sections V and VI of the preamble to the proposed NSPS, EPA dedicates considerable 
verbiage attempting to justify the need and its legal authority to regulate methane from sources in 
the oil and natural gas sector. IP AA/ AXPC disagrees with both the need and EPA's authority to 
regulate methane for the reasons set forth below. 

EPA's interest in regulating methane is clearly a political decision rather than an 
environmentally driven decision. Its genesis can be easily seen in the strident demands from 
anti-fossil energy groups with agendas not to manage industrial emissions but to prevent the 
development of oil and natural gas. Groups like the Sierra Club have policies that are clear: 

There are no "clean" fossil fuels. The Sierra Club is committed to eliminating the 
use of fossil fuels, including coal, natural gas and oil, as soon as possible ... 
Methane released via extraction and transport is 86 times more potent as 
a greenhouse gas than C02 over a 20-year time frame. The climate-disruption 
impacts from methane and carbon dioxide emitted by extraction, transport and 
burning clearly point to the urgent need of keeping fossil fuels in the ground.21 

This group, along with others, made their demands known to the EPA in multiple meetings and 
letters, including a December 2013 letter stating the following: 

We commend EPA for updating its VOCs performance standards for this industry 
in 2012, but the job is far from finished. While some reductions in methane 
emissions will be achieved as a co-benefit of these 2012 rules, many emission 
sources are not adequately addressed, such as the vast network of equipment that 
was installed before those rules went into effect. EPA needs to take immediate 
steps to produce regulations to directly reduce methane pollution from new and 
existing equipment from this industry ?2 

Once demanded, the issue of direct methane regulation became the pivot point for development 
of the current regulatory proposals. As discussed below, the drive for direct methane regulations 
for the oil and natural gas sector is driven by atmospherics and philosophy, not science or 
increased environmental benefit. 

21 Sierra Club to Big Oil: There are no 'clean' fossil fitels. Sierra Club (Apr. 21, 20 15) available at 

22 Earthworks, et al. Interior Secretary Jewell, EPA Administrator McCarty to Curb Methane Emissions from Oil 
and Gas Industry, Earthworks (Dec. 5, 2013) available at 
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In reality, EPA was forced to propose regulations to satisfy a political agenda that is 
governed more by what "we [EPA] believe that the industry can bear ... and survive."23 EPA's 
decision to promulgate methane standards from the exploration and production segment of the 
oil and natural gas sector is arbitrary and capricious. EPA states that it "believe[ s] it is important 
to regulate methane from the oil and gas sources already regulated for VOC emissions to provide 
more consistency across the category .... "24 Yet in the very same sentence EPA admits "that 
the best system of emission reductions (BSER) for methane for all these sources is the same as 
the BSER for VOC."25 EPA continues that the BSER for the previously unregulated sources is 
the same for VOCs and methane. Simply put, the controls on the targeted emissions sources to 
reduce VOCs are the same as the controls to reduce methane- no more, no less. The "gain"
according to EPA - of adding yet another Subpart of regulations to the already extensive 40 
C.F.R Part 60 is "consistency." What EPA chooses to ignore in its preamble discussion is the 
inevitable "loss" or cost to the industry associated with the regulation of existing sources under 
Section Ill (d). 

EPA is silent as to its "beliefs" on whether the industry can "survive" the cost and burden 
of regulation of existing sources under Section Ill (d). This silence is notable and troubling. 
Clearly, since EPA demonstrates that the technologies used to regulate methane emissions are 
identical to those for VOC emissions, EPA's choice to expand its regulations to directly regulate 
methane can only be interpreted as opening a potential pathway to Section Ill( d) regulations as 
the anti-fossil energy organizations demanded. And, while EPA fails to even mention Section 
Ill( d), it must certainly know- based on the demand that existing methane sources must be 
regulated- that it will face efforts to force such regulation. EPA will surely respond that it will 
conduct the necessary cost-benefit analysis when it is "forced" to promulgate existing source 
standards under Section Ill( d). Without debating the legalities as to EPA's duties under Section 
Ill( d), this Administration has demonstrated time and time again its propensity to feign 
resistance to non-governmental organizations' (NGO) "demands" and enter into consent decrees 
with unreasonable short time periods to promulgate regulations. The irony is that EPA's 
rationale assumes that the underlying Section lll(b) regulations were necessary in the first 
place. What has the environment gained (above the benefits gained from VOCs) from regulating 
methane emissions from exploration and production directly? Nothing. EPA has admitted it. 
The controls are the same- equally efficient at controlling VOCs and methane. The cost? EPA 
relies heavily on its original cost-effectiveness analysis for the Subpart 0000 VOC regulations 
finalized in 2012 and engages in additional analysis discussed in Section VIII of the preamble, 
concluding that the proposed controls "for methane" are also cost-effective. But nowhere does 
EPA take into account the cost to the industry associated with the regulations that will likely be 
forced upon existing sources in this source category. Despite all of the complicated calculations 
and analyses, the simple fact remains that the controls for VOCs and methane from the targeted 
sources are the same. There is no demonstrated "need" or unique benefit associated with an 
additional set of standards specifically for methane. The true cost of the proposed methane 

23 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60) 
24 Id. at 56,595. 

2s Id. 

ED_000738_00002368-00019 



Gina McCarthy 
December 4, 2015 
Page 20 

regulations is incomplete and unknown without considering the cost associated with regulating 
existing sources under Section Ill (d). 

"Consistency across the category" is an insufficient justification. Historically, EPA has 
tailored new source performance standards to subcategories or segments within a larger, 
overarching category. One needs to look no farther than Subpart D and its progeny for Steam 
Generating Units or Subpart E for Municipal Waste Combustors. EPA has shown it can be very 
creative in tailoring requirements to subcategories or segments within a listed category. Since 
the Administration first hinted at regulating methane directly from the exploration and 
production segment, IPAA/ AXPC has advocated that such direct regulation was unnecessary, as 
the controls for VOCs were exactly the same as for methane. EPA acknowledged as much in 
Section VII in the preamble and stated "[w]e anticipate that these stakeholders will express their 
views during the comment period."26 IPAA/AXPC questions the appropriateness ofEPA's 
decision to essentially ignore a central premise of two federal trade associations that represent 
approximately 54% of oil and 85% of natural gas exploration and production capacity of this 
country. Is it appropriate for IPAA/AXPC to guess as to EPA's reasoning and justification? 
Much of EPA's 67-page preamble is dedicated to justifying its legal basis for regulating methane 
directly and the cost-effectiveness of the proposed controls. It fails to address in any meaningful 
way why it is necessary or justified to promulgate methane standards from the exploration and 
production segment. EPA's justification boils down to: 1) EPA assumes it is has the legal 
authority to do so; 2) EPA has placed a high value on "consistency" within the source category; 
and 3) EPA "believes" the industry can "survive." EPA is on much stronger legal footing 
addressing segments or subcategories differently within the oil and natural gas sector than 
asserting it does not need a separate endangerment finding for methane. EPA's insistence, 
without explanation, on promulgating methane standards for exploration and production sources, 
when the controls are exactly the same, needlessly increases the regulatory burden on everyone
the regulated and the regulator. IP AA/ AXPC should not have to guess until the rule is finalized 
and potentially litigate an issue that has been clearly articulated to EPA, the Small Business 
Administration, and the Office of Management and Budget long before the rule was even 
proposed. 

In Section V and VI, EPA indicates it is responding to and granting a Petition for 
Reconsideration associated with the 2012 NSPS Subpart 0000 for VOCs which requested the 
promulgation ofNSPS for methane. The key elements outlined as EPA's reasoning for granting 
reconsideration are: 

• "the wealth of additional information now available to us ... "27 

• "[t]he oil and natural gas industry is one of the largest emitters of methane, a GHG 
with a global warming potential more than 25 times greater than that of carbon 
dioxide."28 

26 Id. at 56,609. 
27 Id. at 56,599. 

2s Id. 
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• "because the EPA is not listing a new source category in this rule, the EPA is not 
required to make a new endangerment finding with regard to oil and natural gas 
source category in order to establish standards of performance for the methane from 
those sources."29 

• "a number of major scientific assessments have been released that improve 
understanding of the climate system and strengthen the case that GHGs endanger 
public health and welfare for current and future generations."30 

EPA then dedicates approximately 10 pages of the preamble to defending their position that a 
separate endangerment finding strictly for methane is not needed (and backfilling in case they are 
wrong), making the case for global climate change from GHGs, and presenting various charts on 
U.S. methane emissions. Unlike the remaining sections of the preamble (approximately 55 
pages), in which EPA seeks specific comments on particular issues at least 50 different times, 
EPA did not seek comment once in Sections V and VI. 

While IP AA/ AXPC has not attempted to take issue with or refute every inaccuracy or 
assertion contained within these sections of the preamble, EPA's key elements are addressed 
briefly below: 

• IP AA/ AXPC agrees there is a wealth of additional information- much of it taking 
issue with anthropogenic global warming. A cursory review of the website Watts Up 
With That, reveals the science is not "settled" as EPA 
would have one believe. 

• While EPA alleges that the oil and natural gas sector is one of the "largest emitters of 
methane", EPA's own numbers illustrate that in 2013, the oil and natural gas sector 
accounted for 2.22% of the Total U.S. GHG Inventory? 1 And as stated earlier, the 
exploration and production segment is only 1.07% of that 2.22%. The oft-quoted 
greenhouse gas multiplier is subject to manipulation based on the timeframe used to 
make the carbon dioxide comparison, and the "legacy warming from fugitive methane 
is minuscule compared to that of carbon dioxide."32 

• The adequacy of EPA's endangerment finding is far from settled and will certainly be 
subject to legal challenge upon final promulgation of this rule if EPA persists with its 
intention to regulate methane directly.33 

• In supporting its claim that EPA better understands climate change, it cites the 
Intergovernmental Panel on Climate Change's (IPCC) 2013-2014 Fifth Assessment 
Report (AR5). Many of these "citations" or statements to support EPA's position are 

29 Id. at56,60l. 
30 Id. at 56602. 
31 Id. at 56,608. 
32 Elizabeth A. Muller and Richard A. Muller, The Facts About Fugitive Methane, Centre for Policy Studies (Oct. 

20 15) available at =='-~~===~=~=:;;_::_=="-'-"~=~-'-=:___:c=~=c:_:;:;=~=-=-=c:=.J=· 
33 David Yaussy and Elizabeth Turgeon. Unringing the Bell: Time for EPA to Reconsider Its Greenhouse Gas 
Endangerment Finding, 116 W.Va. L. Rev. 1007 (2014). 
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from the Summary for Policy Makers, which was written by the policy makers, not 
the scientists who authored the report?4 Judith Curry, former Chair of the School of 
Earth and Atmospheric Sciences at the Georgia Institute of Technology, evaluated 
and commented on the AR5, not the Summary for Policy Makers, and noted various 
factors that evidence a weakening of the case for anthropogenic global warming: 

o Lack of warming since 1998 and growing discrepancies with climate model 
projections 

o Evidence of decreased climate sensitivity to increases in C02 

o Evidence that sea level rise from 1920-1950 is of the same magnitude in 
1993-2012 

o Increasing Antarctic sea ice extent 
o Low confidence in attributing extreme weather events to anthropogenic global 

. 35 warmmg. 
• EPA also relies heavily on the U.S. Global Change Research Program's (USGCRP) 

2014 National Climate Assessment, Climate Change Impacts in the United States 
(NCA3), to support its alleged climate change impacts- ranging from decreased 
Artie summer sea ice to increased sea levels to drier/more intense storms, as well as 
greater impact to children and the elderly. 

o Studies not cited by EPA demonstrate no significant changes or deviations 
from cyclical patterns in the quantity of ice. 36 

o As to the frequency and intensity of storms, other studies not cited by EPA 
raise questions regarding storm predictability: "October marks a continuation 
of a record-long major hurricane (Category 3 or stronger) landfall drought in 
the United States. The last major hurricane to make landfall in the U.S. was 
Wilma on October 24, 2005. This major hurricane drought surpassed the 
length of the eight-years from 1861-1868 when no major hurricane struck the 
United States' coast. On average, a major hurricane makes landfall in the 
U.S. about once every three years. The reliable record of landfalling 
hurricanes in the U.S. dates back to 1851."37 "The bar [see footnote] charts 

34 Wim Rost, IPCC #Science HIPCC =Government, Watts Up With That (Nov. 29, 2015) available at 

35 Judith Curry, IPCC AR5 Weakens the Case for AGW, Climate Etc. (Jan 6, 2014) available at 

37 National Oceanic and Atmospheric Administration, National Centers for Environmental Information, State of the 
Climate: Hurricanes and Tropical Storms for October 2015 (Nov. 2015) available at 
=~~:.:_:.:._~=~=~-'-'=~~='-"-.1~="'-=~~- While other ranking metrics for hurricane's are being 
developed, the National Hurricane Center for the National Oceanic and Atmospheric Administration and EPA 
continue to regularly rely on an cite to the Saffir-Simpson Hurricane Wind Scale to compare the potential impacts of 
hurricanes. 
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below indicate there has been little trend in the frequency of the stronger 
tornadoes over the past 55 years."38 

The title of Section V of the preamble is "Why is the EPA Proposing to Establish Methane 
Standards in the Oil and Natural Gas NSPS?" EPA's stated concerns are ostensibly laudable. 
However, nothing set forth in Section V or Section VI of the preamble justifies or necessitates 
separate methane NSPS from the exploration and production sector. 

A. Consistent with the Clean Air Act, State Programs Should Control 

The CAA is structured such that states should have primacy and be primarily responsible 
for compliance with the requirements of the Act. Many of the states with the most active shale 
plays have implemented state regulations to address many of the emissions sources targeted in 
the proposed Subpart OOOOa regulations. States with state permitting programs and/or State 
Implementation Plans (SIPs) that contain limits on sources that are legally and practically 
enforceable should be deemed sufficient for overlapping and duplicative requirements in Subpart 
0000 and the finalized version of Subpart OOOOa. EPA should defer to existing state 
regulations to the greatest extent possible to deem compliance with state regulations on the same 
sources as constituting compliance with the final Subpart OOOOa regulations. Duplication and 
inconsistency between state and federal regulations simply add to the cost of compliance with 
little to no additional benefit to the environment. To the extent EPA does not allow for such 
provisions, EPA should demonstrate that the duplicate or "more stringent" regulations that EPA 
is promulgating are incrementally cost-effective: meaning that the cost associated with the 
duplicative or inconsistent federal control requirement is cost-effective based on the incremental 
environmental benefit above the state regulation already in place or deem compliance with the 
state regulations as compliance with Subpart OOOOa. EPA must justify with an incremental 
cost and benefit analysis any proposal to impose additional federal regulations that it deems more 
stringent than existing state regulations. 

B. Fugitive Emissions at Well Sites and Compressor Stations 

Managing fugitive emissions or "leaks" from the oil and natural gas sector appeals to 
common sense. Leaks associated with natural gas operations represent safety concerns, negative 
impacts to the environment, and are wasteful from an economic standpoint. The industry has 
relied on audio/visuaVolfactory (AVO) inspections for many years, and only recently has the 
industry focused considerable attention on technological advances to detect leaks. It is an 
emerging process -both in terms of technology and methodology (regulatory and corporate 
management). EPA's preamble bears this fact out with the number of specific requests for 
"comment" on the leak detection aspect of the proposaL IP AA/ AXPC supports, in concept, the 
ability to satisfy the leak detection and repair (LDAR) requirements of the proposal with an 
appropriate "corporate fugitive monitoring plan," but a 60-day comment period (plus a random 
17 days halfway through the comment period) is not enough time to create and implement such a 

38 National Oceanic and Atmospheric Administration, National Centers for Environmental Information, Historical 
Records and Trends, available at !1llJ.!Z2:l_~~~~~~~~~~~l111:~~~~~~~~!!!!2~~ 
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program. Additionally, recent data and studies demonstrate that production fugitive emissions 
are characterized by a few sources ("fat tails") representing the overwhelming majority of 
em1SS10ns.39 

A handful of states are taking the lead on creating regulatory frameworks, each of which 
is different, and none of which follows the proposed EPA framework. Experience with the state 
programs is indicating that correction of fat tail emissions results in effective management of 
fugitive sources and, once corrected, the need for full-blown inspections/surveys more often than 
an annual frequency is unjustified. Even the states with the most aggressive LDAR programs are 
not focused on quantifying the total amount of methane "saved." The very nature of fugitive 
emissions makes it very difficult to quantify how much gas is being "saved." It is not as simple 
as a single point source with consistent flow where one can easily measure the emissions before 
and after controls are "bolted on" a stack or emission point. The component count at most 
facilities is likely in the hundreds to thousands, with only a very small percentage of the 
components leaking. For those that are leaking, the quantity of gas leaking varies considerably. 
Nonetheless, EPA crunched some numbers in a hypothetical world and assigned some value to 
the natural gas that is saved. In reality, very few companies will realize any change in the sales 
meter pre- and post-LDAR. The savings are largely illusionary to the average operator. The 
value of the natural gas "saved" through the LDAR programs is highly speculative. In addition, 
EPA did not account for the size of the facility when estimating the percent savings. EPA's 
percentage saved calculations are based on Colorado's regulations and related data. Colorado's 
80% reduction, which EPA adopts, is based on monthly inspections for facilities with less than 
50 tons per year. EPA assumes, with no additional support, that their proposed regulations can 
achieve an 80% reduction from quarterly inspections for all facilities, regardless of size. 
IPAA/AXPC questions the validity ofEPA's cost-effectiveness analysis for its proposed LDAR 
regulations. 

EPA should withdraw the proposed LDAR NSPS because it has not been developed 
based on the emerging experiences with fugitive emissions management programs, it locks in a 
technology approach that may be cost ineffective as experience with state programs evolves, and 
it would stifle the development of better approaches. Instead, EPA should work with states to 
learn from their programs and provide for a flexible voluntary fugitive emissions program in the 
Methane Challenge that would build a basis for a cost-effective NSPS in the future, if one is 
needed. At a minimum, implementation of any program should be delayed and EPA should 
work with industry to establish the necessary elements of a corporate fugitive monitoring plan 
that companies could adopt and customize to meet their particular needs while satisfying EPA's 
LDAR requirements. This performance-based approach would be the most effective and 
efficient. 

Other than the handful of companies that provide the optical gas imaging (OGI) 
technology, industry is united in its position that EPA should not select or dictate the technology 
for detecting leaks. The concept behind NSPS is setting a performance standard that must be 

39 David T. Allen, et al. Measurements of methane emissions at natural gas production sites in the United States, 
Proceedings ofthe National Academy of Sciences ofthe United States of America (Aug. 19, 2013) available at 
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met- not dictating a particular technology. Dictating a particular technology stifles innovation. 
There are approximately a half dozen or more additional technologies/techniques that are being 
marketed and/or developed including, but not limited to: tunable diode laser absorption 
spectroscopy; 3-channel non-dispersive gas correlation infrared spectrometer; mid-infrared laser
based differential absorption light detection and ranging; simultaneous-view gas correlation 
passive infrared radiometer; acoustic gas lead detectors; and remote methane leak detectors. 
These are in addition to the existing Method 21 procedure that some companies find workable 
and preferable. The need and motivation to "build a better mouse trap" will cease to exist if EPA 
dictates the technology, and there is no reason for EPA to select one technology. 

OGI/forward looking infrared (FLIR) technology suffers from numerous limitations. 
Perhaps most importantly, it is not inherently safe- if not used properly on site, it could cause an 
explosion. Additionally, the results of the camera, the "pictures", are difficult to interpret and 
subject to misinterpretation, e.g., what appears to be a leak could simply be a heat plume. These 
problems are exacerbated in windy and/or cold conditions that are prevalent in a number of the 
shale plays. The technology is prohibitively expensive to smaller operators, and there is a 
limited supply of qualified service providers that can afford the camera. Even for the larger 
companies, at approximately $120,000 a camera, there will be a limited supply. For companies 
with diverse geographic locations, it will be difficult to comply with the short survey timeframes 
set forth in the proposaL The proposed regulations also require survey pictures to contain GPS 
coordinates. Some of the cameras do not have that function, thus requiring another device to 
comply with the regulations. Finally, the OGI technology is not a quantitative tool- it is not 
capable of determining how much natural gas is leaking. 

As discussed above, a number of states are taking the lead on LDAR programs and are 
learning how to effectively and efficiently implement controls and administer surveys. Despite 
repeated requests by IP AA during the Small Business Advocacy Review Panel process and other 
trade association requests for EPA's proposal to be consistent with and not duplicative of 
existing state LDAR programs, EPA's proposal runs roughshod over existing state programs. 
Inconsistencies and duplication in the proposed regulations and existing programs are 
burdensome, inefficient and costly- especially to small entities and independent operators. 
IP AA/ AXPC specifically incorporates by reference the comments on the NSPS proposal of 
Anadarko which highlight the inconsistencies between the proposed Subpart OOOOa and 
existing regulations in Colorado and Pennsylvania. EPA's proposed regulations essentially 
punish states and operators within those states that proactively moved to address fugitive 
admissions. Such an approach does not make for sound policy. States with existing programs 
should be deemed sufficient, and compliance with the state program should be deemed as 
compliance with the finalized federal program. This is not a new concept in the context of 
EPA's NSPS for the oil and natural gas industry, and EPA should revise the proposed regulations 
to model the exemption for storage vessels in Subpart 0000 and deem legally and practically 
enforceable state LDAR programs to suffice for the proposed federal regulations. Such revisions 
would greatly reduce the regulatory burden for sources located in states that have proactively 
addressed fugitive emissions from the oil and gas sector. To the extent a party (whether EPA or 
a third party) believes an existing state program is inadequate, the burden should be placed on 
the entity making the allegation, and EPA should establish a process to address the complaint. 
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Additionally, consistent with the CAA, the state programs should control, and EPA should 
implement procedures in the final regulations for states to submit for approval a state-based 
LDAR program that is deemed sufficient to satisfy EPA's final LDAR requirements. 

Another issue advocated by IPAA/ AXPC and/or member companies prior to publication 
of the proposed rule was to not base LD AR requirements on arbitrary component count or 
percentage of components leaking at a given site- yet that is exactly what EPA proposed. EPA 
suggests that its proposal, which bases the frequency of surveys on the percentage of leaking 
components, provides an "incentive" for companies to be more vigilant in their identification and 
repair of leaks. As discussed above, the incentive to identify and repair leaks already exists, as 
there is a strong safety and economic incentive. EPA's proposal based on percentage of leaking 
components creates a recordkeeping nightmare. The regulations are less than clear as to what 
constitutes a "facility" in terms of where to draw the line and stop the component count. As a 
result of the ambiguity in the proposal, it is difficult to evaluate if EPA's assumptions on 
components per well count are accurate. There is tremendous variability in the number of wells 
and types of equipment on well sites. For EPA to base its cost effectiveness on a "model well 
pad" is problematic. Member companies report component counts in the hundreds to thousands 
of components. Such a wide range is in part, a function of lack of clarity in the regulations and 
also calls into question the accuracy of EPA cost-effectiveness assumptions on a model plant. If 
EPA persists with a percent-leaking methodology, the regulations need to be clarified on what 
components are to be counted and how to define the limits of the facility for the component 
count. EPA's own evaluation concluded that quarterly surveys of the intensity proposed are not 
cost-effective. Yet, if more than 3% of the components are leaking, the proposed regulations 
require quarterly surveys. If quarterly surveys are not cost-effective, having more than 3% of the 
components leaking does not somehow make the quarterly surveys become cost-effective. 
Additionally, there is no direct correlation between the number of leaking components and 
quantity of emissions, so basing the frequency on the percentage of leaking components does not 
necessarily mean the program will be more effective at preventing fugitive emissions. While 
there is no direct correlation between the number of components and quantity of emissions, the 
component count/percent leaking ratio directly impacts the recording keeping requirements
again with no demonstrated reduction in emissions. It is just more paperwork compliance for 
operators. 

Furthermore, leaks are often related to some sort of malfunction and once fixed, stay 
fixed such that there is no need or rational basis to increase the survey frequency. As EPA 
discussed in the preamble, experience with the state programs demonstrates there are "gross 
emitters" or "super emitters" that represent a very large percentage of the overall fugitive 
emissions profile (consistent with the fat tail issues discussed above). Preliminary information 
from companies with operations in states with aggressive LDAR programs already in place 
indicates treating every component "equally" is an inefficient use of limited resources. This 
information suggests that components subjected to constant or frequent vibration (such as 
components associated with a compressor) are much more likely to have leaks than say, threaded 
connections. And in terms of total component count at a given facility, there are likely to be 
many more threaded connections than the components most likely to leak at the relatively few 
compressors. Even if it is difficult to predict "gross emitters" or "super emitters" at any given 
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facility, the knowledge gained from sources within states with existing LDAR programs suggests 
that treating all components equally and basing the frequency of surveys on leaking component 
percentages is inefficient from an emissions reduction perspective and extremely burdensome 
and costly- especially to small entities. Again, more time to craft a regulatory program 
designed to identify and repair gross emitters would be preferred by IP AA/ AXPC. 

Basing the frequency of surveys on the percent of components leaking exemplifies that 
EPA is largely guessing at what constitutes an appropriate LDAR program. EPA should not rush 
to judgment and instead learn from the state programs to determine the most effective and 
efficient way to reduce leaks. Alternatives include a performance-based approach such as that in 
Wyoming, basing the survey frequency on the size of the facility or the quantity of emissions 
leaked or perhaps a combination of a more technology-based annual survey with periodic AVO 
"inspections" between annual surveys. If EPA persists with the percentage-leaking-component 
approach, flexibility should be built into the program that companies could commit to semi
annual surveys and not be subject to fluctuation from quarterly to annual surveys based on the 
number of components leaking. For some companies, the ability to plan for semi-annual 
reporting without the risk of quarterly monitoring would be more beneficial than the changing 
requirements and potential cost saving of annual surveying. However, for some smaller entities 
or independent operators, the ability to reduce surveys to an annual basis might be beneficiaL 
Sources should be given the flexibility to choose. Flexibility in complying with the LDAR 
program will help reduce the cost and burden. 

Individual components that are to be included for "fugitive" emissions monitoring must 
be better defined and differentiated from components that are designed to emit a certain amount 
of natural gas under certain circumstances. Further, components of the storage vessels, e.g., 
closed cover/vent/control systems, already covered under Subpart 0000 for storage vessels 
should not be subject to additional requirements. As some states have done, EPA should more 
clearly define and exclude components that are designed to release pressure for safety reasons, 
e.g., thief hatches and enardo valves. 

Dictating a particular technology (OGI/FLIR) and then requiring the initial survey be 
conducted within 30 days (and repaired within 15 days) is an unreasonably tight time period
especially for smaller entities and operations with disperse and remote locations. These 
timeframes should be extended to 60 and 30 days, respectively. IfEPA persists with the 
unrealistic time frames, a mechanism allowing for a "variance" on the time frames when certain 
circumstances exist should be built into the regulations. Even with companies with the resources 
to purchase a camera, their operations may be geographically dispersed or weather conditions are 
uncooperative such that they cannot realistically get from one location to the other. Smaller 
entities and some independent operators who cannot afford the dictated technology are then at 
the mercy of the market to comply within 30 days. Especially during the early implementation 
of the new rules, many sources are likely to incur enforcement/liability through no fault of their 
own due to an inability to purchase the technology or hire service providers with the necessary 
capabilities. 

EPA's cost-effectiveness for the proposed LDAR program requirements is fundamentally 
flawed because it merely looks at the cost of conducting the survey and fails to accurately 
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account for the increased record-keeping and reporting requirements. EPA's analysis is 
myopically focused on a straight up comparison of "cost-effectiveness" for semi-annual surveys 
versus annual and opts for semi-annual requirements because the relative cost-effectiveness is 
the same: $2,475 for annual versus $2,768 for annual under the single pollutant approach at the 
well site.40 EPA conducted similar comparisons for the multi-pollutant approach at the well site 
(as well as both comparisons at a compressor station).41 In every instance the annual survey was 
more cost-effective but EPA selected the semi-annual surveying because the cost/ton removed 
was similar. There are two problems with that philosophy. First- in selecting the semi-annual 
requirement, EPA basically double the cost of the requirement to industry. Second, the 
theoretical or modeled additional reduction in emissions is a very small percentage of the overall 
emission reductions associated with the proposed regulations. The additional cost associated 
with the annual survey requirement is substantial while the increased benefit to the environment 
is minimaL The additional regulatory burden will be disproportionately felt by small entities. 
The proposed LDAR requirements basically require all companies, regardless of size, to 
implement costly information systems to track and monitor compliance. For example, one of the 
larger, more sophisticated operators with a data management system already in place incurred an 
additional $10,000 in external costs associated with developing new or revised software, and an 
additional $37,000 associated with internal set-up costs and employee time focused on 
implementation. These costs were associated with complying with Colorado's LDAR program 
in a small gas field of 17 4 wells and, as indicated, were in addition to an existing management 
system at an estimated cost of $80,000 annually. It does not appear that costs such as these were 
considered in EPA's cost-effectiveness analysis. EPA's proposed requirements appear to be 
based on what is required at natural gas plants, and expanding that level of detail to remote, un
manned production sites is inappropriate. Such level of detail is not warranted nor has the cost 
been adequately justified- especially over the life of the welL The majority of the "benefit" 
associated with the surveying is on the initial startup of a well (or startup after modifications). It 
is impossible to calculate an accurate annual gas recovery rate over the life of a well site. 

The new record-keeping requirements associated with the LDAR are particularly 
burdensome to smaller operators with limited staff For example, the preamble provides limited 
to no justification for requiring the date-stamped digital photograph. If EPA retains the 
burdensome record-keeping requirements, companies should be allowed to keep the records on 
site or at a regional field office and produce them upon request. Companies should not be 
required to submit electronically or manually to the permitting agency. EPA requested comment 
on "ways to minimize recordkeeping and reporting burden." As discussed above, EPA should 
evaluate existing state requirements and liberally deem them sufficient for purposes of Subpart 
OOOOa and establish a mechanism for states to implement their own programs that supersede 
and satisfy Subpart OOOOa. 

40 Oil and Natural Gas Sector: Standards for Crude Oil and Natural Gas Sector: Standards for Crude Oil and Natural 
Gas Facilities- Background Technical Support Document for the Proposed New Source Performance Standards 40 
CFR Part 60, subpart OOOOa (Aug. 2015) (hereinafter, TSD), at Table 5-14. 
41 Jd. at Tables 5-15,5-17, 5-18. 
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IP AA/ AXPC supports the limited exclusions from the LD AR requirements that EPA has 
proposed but requests certain clarifications and expansion of the exclusions. Excluding low 
production well sites- defined as the "average combined oil and natural gas production for the 
oil and natural gas production for the wells at the site being less than 15 barrels of oil equivalent 
(boe) per day averaged over the first 30 days of production'42 

-- is extremely helpful for small 
entities and smaller independent operators. IP AA/ AXPC understands the 15 boe is also an "off 
ramp"- that is, when a well drops below 15 boe, it is no longer subject to the LDAR 
requirements. IP AA/ AXPC requests the regulatory language be revised to indicate that when a 
well drops below 15 boe, based on a 30-day average production, the LDAR requirements no 
longer apply. EPA should provide an additional exclusion for well sites with component counts 
below EPA's model well site: below 548 components for gas well sites and below 135 
components for oil well sites should be excluded from the LDAR requirements.43 EPA 
concluded that it is not cost effective to implement the proposed LDAR requirements on sites 
with lower well component counts and therefore those well sites should be excluded. Such 
exclusion would help all producers but would have greatest benefit to small entities that are 
likely to have smaller well sites. IP AA/ AXPC also supports EPA's proposed exclusion for well 
sites with extremely dry gas where only the wellhead exists and there is no "ancillary 
equipment." IP AA/ AXPC requests clarification that a meter and drip present at the well site do 
not constitute "ancillary equipment." Finally, in response to an EPA request for comment, 
IPAA/ AXPC suggests that the LDAR requirements should only apply to those components that 
are directly connected to the fractured, refractured, or added well and should not apply to tank 
batteries or other equipment off the well pad which may receive fluids from the fractured, 
refractured or added welL 

C. Oil Well Reduced Emission Completions 

As with the proposed LDAR requirements, in its rush to promulgate regulations aimed at 
additional sources of VOCs and methane, EPA assumed that reduced emission completions 
(RECs) on oil wells are essentially the "same" as RECs on natural gas wells. Unlike a natural 
gas well, where the price of natural gas dictates many operational decisions, the economic driver 
for oil wells is the price and volume of oil- not natural gas. When EPA promulgated Subpart 
0000 regulations for VOCs and RECs on natural gas wells, EPA indicated it did not have 
enough information to determine if oil well RECs were cost-effective.44 The cost-effectiveness 
of oil well RECs was also raised by EPA in the Methane "White Papers" released on April15, 
2014.45 IPAA/AXPC and individual member companies submitted comments on EPA's oil well 

42 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,612 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
43 TSD at Table 25-l. 

44 Oil and Natural Gas Sector: New Source Perfonnance Standards and National Emission Standards for Hazardous 
Air Pollutants Reviews, 77 Fed. Reg. 49,490 ,49516 (Aug. 16, 2012) 
45 U.S. Environmental Protection Agency, Office of Air Quality Planning and Standards, Oil and Natural Gas 
Sector Hydraulically Fractured Oil Well Completions and Associated Gas during Ongoing Production (Apr. 2014), 
available at~~~~~~~~~~~~~~~~~~~=~~~~~~-
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REC White Paper- identifying concerns with the cost-effectiveness ofRECs for oil wells.46 

EPA's preamble discussion in Section VII of the proposed standards for oil well RECs makes a 
general reference to the Technical Support Document (TSD) for the current proposal in terms of 
justifying its best system of emissions reduction determination, but there is no updated 
cost/benefit data cited in the proposaL The citations refer back to the "2012 NSPS evaluation." 
It appears EPA has failed to cite any new or additional information collected since the 2012 
evaluation to support the cost-effectiveness of the proposed oil well REC requirements. The 
economics of natural gas RECs are different and do not support oil well REC requirements. 

Based on the preamble discussion of undertaking of an oil well REC, EPA assumes the 
process is essentially the same, but this is not necessarily the case. While certain wells will have 
relatively clear initial and separation flowback stages like natural gas wells, there are instances 
where there is no separation flowback stage owing to the lack of gas or quality of gas such that 
operation of a separator is not feasible. On certain wells, the initial flowback stage is followed 
by directing the flowback immediately into the production battery. Perhaps more so than with 
RECs on natural gas wells, the various stages of flowback on oil wells can be difficult to clearly 
delineate, and the ability to utilize a separator is a function of engineering judgment. 
IP AA/ AXPC supports the concept of identifying two stages of flow back, with no control placed 
on the associated gas with oil well completions during the initial flowback stage. However, there 
will be situations where certain oil well completions will not experience a separation flowback 
stage. 

In the preamble discussion of the REC requirements for both subcategory 1 and 
subcategory 2 wells, EPA expressed a clear intention to allow for venting of emissions in lieu of 
combustion during periods when the flowback gas is noncombustible.47 This intent is 
particularly important for completions utilizing inert gas, such as nitrogen or nitrogen foam, 
instead of water as the medium for the fracturing process. The inert gases present in the 
flowback make the gas, for a period of time, "not of salable quality" and technically infeasible. 
The relevant provisions of the proposed regulations at 40 C.F.R. 60.5375a(a)(3) and 40 C.F.R. 
60.5375a(f)(2) should be modified at the end of the provision to allow for venting when "it is 
technically infeasible due to inert gas concentration." The addition of this phrase at the end of 
the current proposed language would eliminate any ambiguity as to EPA's intent. 

IP AA/ AXPC agrees that the feasibility of oil RECs should take into consideration the 
availability of gathering lines and that it is not as simple as a linear distance from a gathering 
line. As EPA acknowledges in the preamble, there are many factors that determine gathering 
line availability- not just distance. There are other considerations that drive the decision to 
recover gas which include, but are not limited to, the following factors: gas volume, gas 
pressure, gas Btu content, gas liquid content, sales line gas pressure requirements, moisture 

46 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). 
47 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,630, 
56,632 (Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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requirements, compression, and current takeaway capacity of existing gathering systems. One 
workable approach that might assist regulators is to use a linear distance, such as a Vi mile, to 
presume that flaring is permitted because it is generally agreed that, beyond that distance a 
gathering line is not available. The converse, a gathering line within a Vi mile, should not be 
assumed to be available prompting a case-by-case determination based on the factors detailed 
above. Again, IP AA/ AXPC supports EPA's acknowledgment that the availability of a gathering 
line must be considered in evaluating the feasibility of an oil well completion but that it is not as 
simple as designating a linear cut point. 

IP AA/ AXPC supports the various exclusions from the oil well REC requirements for oil 
wells less than 15 boe; wells with a gas-to-oil ratio (GOR) of 300 or less; and the low-pressure 
welL Although not an exact science, operators can make engineering judgments and estimations 
based on experience in a developed formation. If the well initially exceeds 15 boe, a potential 
solution is to allow the operator to temporarily shut in the well and bring in REC equipment or 
limit the production such that the well does not make more than 15 boe for any measurement 
period as long as the average rate of the averaging period is 15 boe or less. In the event that the 
operator, based on strong well performance, decides to bring in REC equipment, he could earn a 
0 bopd credit to the averaging period for every day the REC is used. IP AA supports the 
inclusion of an exclusion for a "low-pressure oil well" but it is not appropriate to utilize the 
definition for a "low-pressure gas welL" Oil and water are fairly equivalent on their impact on 
the intent of this low-well pressure exemption in the early phases of flowback, and the water/oil 
ratio will change significantly during the early flowback periods for hydraulically fractured 
wells. The main difference is that, once the hydraulic fracture load stops coming back, a gas 
well will typically have much less liquids in the production tubing, making the surface pressure 
actually higher for the gas well vs. an oil welL This difference would be reflected in the 0.038 
number which represents the gas gradient in the well, which would impart a back pressure. For 
oil wells this back pressure would be higher, i.e. more liquids in the tubing, and this factor 
should be increased. For example a well making 15 boe up 2-3/8" production tubing at a 300 
GOR could have a gradient of 5 to 10 times as much. The new record-keeping requirements 
associated with oil RECs (but also applicable to natural gas RECs) disproportionately impact the 
smaller, independent operators (conventional operations). 

Finally, IPAA/AXPC continues to believe EPA's cost-effectiveness analysis for oil well 
completions is flawed because it is taking "credit" for well completions industry has already 
done or will do regardless of regulations. IP AA and WEA filed extensive comments on EPA's 
oil well completion White Paper on June 16, 2014.48 The issues raised in that process have not 
been adequately addressed by EPA in the RIA or Technical Support Document for this 
rulemaking. The most relevant provisions of those comments are reproduced below: 

Finally, we question the need or benefit of EPA requiring reduced RECs or 
combustions devices/flares at oil wells as operators are already engaged in such 

48 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). The Comments of AXPC/America's Natural Gas Alliance (ANGA) are 
incorporated by reference. 
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practices at a majority of the wells. There is a clear economic incentive to capture 
as much of the gas as possible and where it is not possible to capture the gas, 
safety concerns for the personnel at the well site drive the installation of flares. It 
is a matter of economics and common sense--if the gas can be captured 
economically, it will be. If it cannot be captured economically, and it is present in 
sufficient quantities to represent a safety concern, it is flared. 

See the comments above, as they pertain to EPA's data sources and estimates. 

For the reasons set forth above, we have considerable doubt as to the accuracy of 
the national and per well estimates of methane and volatile organic compounds 
("VOC") emissions for hydraulically fractured oil well completions. There is 
significant variation in the emissions among different well types and wells from 
different regions. As such, a "national estimate" will not necessarily be 
representative of wells from a particular region (and, in fact, would be 
representative only by chance). 

As to factors that influence emissions, there are numerous factors that were not 
discussed in the White Papers. Most importantly, the White Papers do not 
adequately address the complex nature of what EPA terms "co-produced" wells, 
where both oil and gas are produced. Such wells are difficult to classify in terms 
of how any given well will behave in a wide variety of geologic formations and 
basins. In addition, EPA does not discuss the well-established fact that nearly all 
oil wells that produce appreciable amounts of gas are controlled by a combustion 
device for safety reasons. As mentioned above, the existing economic and safety 
incentives result in a majority of these wells being "controlled"-whetherby a 
REC or combustion device. In fact, a survey submitted as part of the docket for 
NSPS Subpart 0000 was conducted by AXPC/ ANGA member companies that 
showed that greater than 90% of wells were controlled prior to the rulemaking. 
Comment submitted by Amy Farrell, Vice President of Regulatory Affairs, 
America's Natural Gas Alliance (ANGA) and Bruce Thompson, President, 
American Exploration and Petroleum Council (AXPC); EPA-HQ-OAR-2010-
0505-4241. A similar Texas Energy Alliance survey had comparable results, 
again supporting the position that further EPA requirements mandating 
REC/flares are not necessary.49 

In the TSD for the proposed Subpart OOOOa, EPA continues to claim ignorance as to the extent 
state and local regulations require well completions and claim an arbitrarily low assumption that 
only 7 percent of completions are controlled in the absence of federal regulations. 50 This 

49 Id. [internal citations omitted] 
50 TSD at 22. 
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arbitrarily low assumption skews EPA's cost-effectiveness and takes "credit" for activities the 
industry is doing on its own. 

D. Pneumatic Pumps 

IP AA/ AXPC' s primary concern with the proposed requirements for pneumatic pumps is 
that EPA has overestimated the ease (and thus the cost) of sending captured gas to an existing 
combustion device. It is not as simple as plumbing a line from the pump to the control device. 
The intermittent nature of the gas flow and low pressures can create serious safety and 
operational difficulties if not appropriately designed along with significantly increasing 
engineering costs associated with the closed vent system upgrades. The difference between the 
amount of gas being vented from a storage tank and the amount of gas coming from a pneumatic 
pump is large, and designing a closed vent system to properly account for this pressure 
differential would be exceedingly difficult and costly. To meet the needs of both components, 
the final design would likely have the potential to increase emissions (such as being forced to use 
a small compressor or being forced to set thief hatches at different pressures that in tum cause 
more emission events from the tanks) than if the pump was vented directly to the atmosphere. 
The volume of gas to be captured from pneumatic pumps is relatively small, and when EPA 
more accurately reflects the cost associated with capturing the gas and routing it to an existing 
control device, IPAA/ AXPC questions whether the proposed controls will be cost-effective. If 
EPA persists with its proposed controls on pneumatic pumps, it should clarify the definition of 
an "affected facility" and the interplay with reporting requirements. "Affected facility" should 
mean only new or modified continuous high-bleed pumps and specifically exclude low-bleed 
pumps ( < 6 scfh). Since low-bleed pumps would not be considered an "affected facility," it is 
assumed they would not be subject to the reporting requirements for high-bleed pneumatic 
pumps. IPAA/ AXPC requests confirmation of its reading of the reporting requirements. 

The applicability of EPA's proposed regulations turns on whether a control device is 
already present at the site. EPA's regulations and preamble are silent as to whether the existing 
control device is already subject to NSPS and therefore an affected facility. To the extent the 
existing combustion device is not an affected facility, Subpart OOOOa should be clarified that 
existing, non-affected facility combustion devices should not become subject to NSPS simply 
because a new pneumatic pump is installed or an existing pump is modified. If EPA intends to 
pull in the existing control device and make it an affected facility, EPA must revise its cost
effective analysis to account for the additional costs associated with "converting" the existing 
control device to an affected facility. 

E. Compressors 

IP AA/ AXPC supports EPA's indication that the compressor rules promulgated under 
Subpart 0000 and proposed Subpart OOOOa do not apply to compressors at the wellsite. 
IP AA/ AXPC interprets the proposed CTG for compressors as essentially the same as that 
proposed in Subpart OOOOa, yet the CTG indicate the regulations would apply to compressors 
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"between the wellhead and point of custody transfer."51 This language seems inconsistent with 
the concept that compressors at the well site are not subject to Subpart 0000 or the proposed 
Subpart OOOOa. IPAA/AXPC requests clarification. Similarly, IPAA/AXPC requests 
clarification on whether compressors at well sites are subject to LDAR requirements. Finally, in 
response to EPA's specific request, IP AA/ AXPC suggests the fugitive emissions requirements at 
compressor stations should apply only to the fugitive sources that are connected to the added or 
modified compressor. 

F. Liquids Unloading 

IP AA/ AXPC supports EPA's conclusion that it does not have sufficient information to 
propose standards for liquids unloading. IP AA and WEA filed extensive comments on EPA's 
liquids unloading White Paper on June 16, 2014.52 The numerous issues raised by IP AA/WEA 
have not been adequately addressed and continue to be the basis for IPAA/ AXPC's position that 
controls aimed at reducing emissions from liquids unloading vary greatly based on numerous 
factors that make it difficult if not impossible to promulgate a cost-effective NSPS. 
IP AA/ AXPC incorporates by reference these comments in their entirety regardless of topic. 
Nonetheless, certain portions of IP AA/WEA' s comments on liquids unloading warrant repeating: 

The industry has a strong economic incentive to minimize venting 
episodes. Indeed, what EPA views as a pollutant is generally viewed by industry 
as a salable product and thus industry has an economic incentive to capture as 
much of the gas as possible. Unfortunately, it is not always possible to unload 
without venting-sometimes for safety reasons and sometimes for technological 
reasons. The limitations on the ability to minimize venting are difficult to predict 
and largely well-specific. 

Although the challenges associated with liquids unloading are equally 
prevalent among horizontal and vertical wells, the ability to recover the cost of 
"controls" will most likely disproportionately affect smaller operators, marginal 
wells and vertical wells. Nowhere in the charge questions or White Paper does 
EPA attempt to address the potential for such disproportionate economic impacts 
to result from a "one size fits all" approach to minimizing emissions during 
liquids unloading. The need to unload liquids depends primarily on reservoir 
pressure, liquid/gas ratio, and surface operating pressure; the most appropriate 
technology used to unload will depend on the producing formation, site 
equipment and logistics, and other considerations. There is a wide variety of 
reservoir properties across and within basins, and flexibility is critical in the 
continued production of these wells. 

51 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oil and Natural Gas Industry 

(Draft), (Aug. 20 15) available at =~~~~~~~=~~~=~='"-='"-"''b-.=-'"~~~~=· 
52 Comments of the Independent Petroleum Association of America and Western Energy Alliance on White Papers 
on Methane and VOC Emissions in the Oil and Natural Gas Sector per the Climate Action Plan Strategy to Reduce 
Methane Emissions (June 16, 2014). 
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As a general matter, the national estimates of methane emissions based on 
EPA's Greenhouse Gas Reporting are overstated, over-reported and dated at this 
point. The 2012 API/ANGA study included in the White Paper indicates as much 
and concludes that EPA's Greenhouse Gas Inventory was overestimated by orders 
of magnitude. More source specific data-i.e., data specifically focused on 
liquids unloading-is needed before conclusions should be drawn as to this 
subsector' s contribution to methane emissions from the broader oil and natural 
gas sector. 

The formulas used by EPA to calculate the gas volumes vented during 
unloading events estimates that the entire well column is vented during an event. 
The reason for the unload is because fluid is sitting in this column, taking up this 
space, and resulting in an overestimation of emissions. Additionally, the formulas 
utilize only a casing diameter for wells without plunger lifts (and tubing diameter 
for wells with a lift). Most wells are generally equipped with production tubing 
strings in an effort to increase the velocity of the gas and liquids and reduce the 
potential for liquid [un]loading problems. When these tubing strings are in place, 
gas volumes vented during unloading events would be from the casing-tubing 
annulus (area between the outside of the tubing and the inside of the well's 
casing) and not from the entire volume of the well's casing. This is not accounted 
for in many of the estimates. 

In addition, the formulas used by EPA assume that gas is being vented for 
any well liquid unload lasting longer than one hour (or 30 minutes for unloads 
that are plunger lift assisted). During the liquid unloading process, there is 
usually an initial release of gas followed by a period of time where operators are 
waiting for the liquid to travel up the well bore and nothing is being released from 
the well; this can happen for only a few minutes or up to several hours. The 
formulas assume that any duration longer than one hour is continually venting at a 
rate equal to the production rate of gas when in fact no gas is being vented, 
significantly overestimating the emissions from these activities. 

Factors influencing regional differences in VOC and methane emissions 
are a complex set of variables that include temperature, pressure, hydrocarbon 
composition of the oil and gas within the production formation, gas to liquid ratio, 
well configuration, well depth and surface conditions at the time of the unloading 
event. The factors that influence the frequency and duration of liquids unloading 
include those listed in the previous sentence, and the solution for each well and/or 
application is based on engineering calculations and judgment and is intrinsically 
well-specific. Production engineers run models to determine the proper design 
and operating parameters. The numerous factors and inability to generalize even 
by formation make it difficult to predict which wells will be more susceptible to 
high levels of emissions associated with liquids unloading. 

The need for liquids unloading is not based on a strict set of parameters or 
rules. It is based on a complex set ofvariables-primarilyreservoir pressure, but 
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also including (but not limited to) gas to oil ratio, geologic formation types, and 
age of welL In addition to geological factors, technology-based factors include 
(a) large or no production tubing strings installed, (b) wells with high sales line 
pressure and no compression equipment installed at the surface, and (c) wells not 
equipped with artificial lift equipment such as gas lift mandrels/valves, plunger 
lift, rod pump, etc. Regarding the type of well, horizontal or hydraulically 
fractured wells are no more likely than vertical or non-hydraulically fractured 
wells to develop liquids [un]loading problems. It is not only a problem for wells 
further down their decline curve. 

Simply put, one cannot generalize-there is no particular pattern or 
predictable model that would forecast which well types are prone to having 
liquids [un]loading problems. It is the inability to generalize that makes each well 
unique and requires a case-by-case analysis to address a liquid [un]loading 
problem. That said, there are some trends-the highest tendency are deeper wells 
with high liquid to gas ratios and low bottom hole pressure. Because the reservoir 
pressure does decline over time, liquid [un]loadings are more prevalent in older 
wells. Wells drilled and completed in formations drained by previous production 
may experience [un]loading problems more quickly. All wells with liquid 
saturations above irreducible levels will develop liquid [un]loading conditions. 

The cost of the technologies varies and what will constitute a cost
effective technology will vary from well to welL For example with plunger lifts, 
the capital, installation, and startup cost is an exponential costing issue based on 
ever increasing depth of the well (e.g., the cost of a 11,000 to 12,000 foot well 
might approximate $25,000 to $30,000 for certain operations in East Texas 
whereas a 1000 foot well may only be $2000 or $3000). Also related to plunger 
lifts, a "smart technology" cost is dependent on many variables such as well 
density and availability of a communication network. The communication 
network for 400 densely spaced wells can easily cost approximately $4 million 
dollars (average of $10,000/well before adding the cost of the smart controls 
themselves). The EPA's high range of $18,000/well is not necessarily "high" for 
many situations. As to artificial lifts, the costs are substantially more. One 
member indicated capital and installation costs for 11,000 -12,000 foot wells are 
in the range of $150,000 per well -- much higher than EPA's estimates. Again, 
the depth of the well influences the costs figures and it is difficult and 
inappropriate to generalize. The best solution to the liquids unloading problem is 
a case-by-case decision based on the engineering judgment of the operators. 

As noted above, the feasibility of the use of artificial lift systems is 
generally site-specific and therefore it is difficult to generalize. Artificial lift 
systems are just one of the available "tools" or technologies to extend the useful 
life of a well and are utilized where cost-effective. That said, they tend to be cost
prohibitive on deeper low production gas wells and work best on shallow wells 
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capable of setting a pump/plunger/gas lift below the bottom perforations. Some 
characteristics that discourage the use of artificial lift include deep formations, 
corrosive production fluids, wells with high scaling tendency, and deviated 
well bores. The feasibility of artificial lifts must be assessed according to the 
conditions of the individual welL One size does not fit alL 

In certain situations, gas wells with liquid content that are unloaded are 
capable of being controlled with flares attached to the tank vents at the production 
battery. In others, the high pressures in certain regions make routing blowdowns 
to tanks and flares extremely unsafe. Even wells that are blown down can 
sometimes be vented through tanks that are controlled in many cases by flares. 
The capability to do this, however, depends greatly on the conditions of the well 
bore and the equipment used to control (tanks, flares, etc.) These flares and the 
associated tanks/tank vents are not specifically designed to accommodate liquids 
unloading. Regarding the use of flares specifically for liquids unloading events, 
there are several design and operational issues: (1) liquids unloading are slug 
flow events that are inconsistent in both gas volumes and quality, (2) 
consequently, designing a flare for the wide range of operating conditions is 
challenging, (3) additional equipment may be required to prevent liquids from 
reaching the flare (separators, etc.), and ( 4) the intermittent nature of these events 
is another challenging design condition especially in avoiding smoking 
conditions, etc. To the extent that EPA contemplates a continuous flare to 
minimize emissions from these intermittent events, the negative externalities 
associated with the carbon dioxide emissions from the pilot should be factored 
into any analysis. To accommodate the operational issues associated with flares 
and associated equipment designed to specifically address liquids unloading, they 
would need to be relatively large which could present safety hazards and create 
local permitting issues. 53 

EPA's proposed Subpart OOOOa seems to leave the door open for potential regulation of 
emissions associated with liquids unloading and requested comment on the issue. 
IP AA/ AXPC supports EPA's decision to not propose federal standards. The issues 
outlined above have not been adequately addressed by EPA and remain largely 
unaddressed. 

s3 Id. 

G. Miscellaneous Requests for Input 

• EPA requested input on "pressure-assisted flares." IP AA/ AXPC is not entirely clear 
what EPA is referring to as pressure-assisted flares. To the extent IPAA/ AXPC 
understands the type of flare EPA is referring to, IP AA/ AXPC does not believe there 
is any reason to treat these flares differently than any other flare. Or stated slightly 
differently, pressure-assisted flares should be treated as any other flare subject to the 
Subpart 0000 and proposed Subpart OOOOa regulations 
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• IP AA/ AXPC supports a clarification that the storage vessel provisions do not apply to 
large (e.g., 25,000 bbls or more) tanks used for water recycling, as they have very low 
emissions but might trigger the 6-ton threshold because of size and volume of 
throughput. EPA's recognition that this water has very low emissions calls into 
question whether the smaller "storage vessels" that hold the same type of water, just 
smaller quantities, should be an affected facility. 

• IP AA/ AXPC does not support EPA's concepts of independent third-party 
verification, fugitive emissions verification, and "electronic reporting and 
transparency" as described as part ofEPA's Next Generation Compliance and Rule 
Effectiveness. As an initial matter, companies should be allowed to verify issues 
internally. EPA's concept of utilizing certified reviewers would pose a significant 
problem for the industry in terms of not having enough qualified individuals to 
conduct the review. Eventually the market would adjust, but in the short term there 
would be a shortage. EPA's concept would create a problem in an attempt to solve an 
"issue" that currently does not exist. Finally, industry does not support a continuous 
parametric monitoring system since this would result in significant costs to 
companies that do not have supervisory control and data acquisition (SCADA) 
capabilities and would another add link in the system that could faiL A simpler and 
better solution would be to require all thief hatch vents to be set at a pressure above 
that of the main ventline. 

V. Control Technique Guidelines for Ozone Nonattainment Areas 

Clearly, the CAA provides direction to EPA and states that requires the use ofRACM in 
Ozone nonattainment areas to manage emissions from existing sources. However, EPA's 
presentation of the CTG for oil and natural gas production facilities fails to provide a 
technological analysis based on the fundamental basis for RACM. Instead, it arbitrarily applies 
the new source BSER requirements to existing sources without any realistic analysis of whether 
these technologies are reasonably available and applicable as RACM. Moreover, as 
IP AA/ AXPC demonstrated earlier in these comments, the differences between the oil and natural 
gas production industry and other industry segments requires a recognition that there are 
significant differences across the industry in the size and scope of operations that dramatically 
impact the economic implications of controls. The CTG proposals largely ignore this reality. 
Any CTG for oil and natural gas production facilities needs to provide an application threshold 
that excludes marginal oil and natural gas wells. Finally, with the revision to the NAAQS for 
Ozone, new areas- many of which are rural in nature- will be subjected to the RACM created 
by the proposed CTG. Without the appropriate recognition of the broad diversity of the oil and 
natural gas production industry and the need for the CTG to be based on appropriate existing 
source technologies, serious adverse impacts on American production could result. Not only has 
EPA failed to address this issue in the CTG proposal, EPA's own assessment of the nation's 
ability to attain the Ozone NAAQS demonstrates that this CTG is both unnecessary and 
counterproductive. 
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Consequently, IPAA/AXPC requests withdrawal of the current CTG proposal until EPA 
can address its serious shortcomings and determine whether a broad CTG proposal is appropriate 
as a RACM approach for oil and natural gas production facilities. 

Following is a detailed discussion of the basis for IPAA/AXPC's opposition to the 
current CTG proposal and reasons why it should be withdrawn. 

In its Federal Register notice regarding the Release of Draft Control Technique 
Guidelines for the Oil and Natural Gas Industry, EPA provides a pertinent description of the 
RACM process: 

Section 172(c)(1) of the Clean Air Act (CAA) provides that State Implementation 
Plans (SIPs) for nonattainment areas must include "reasonably available control 
measures", including "reasonably available control technology" (RACT), for 
existing sources of emissions. Section 182(b)(2)(A)ofthe CAA requires that for 
Moderate Ozone nonattainment areas, states must revise their SIPs to include 
RACT for each category ofVOC sources covered by a CTG document issued 
between November 15, 1990, and the date of attainment. CAA section 182(c) 
through (e) applies this requirement to States with ozone nonattainment areas 
classified as Serious, Severe and Extreme. 

The CAA also imposes the same requirement on States in ozone transport regions 
(OTR). Specifically, CAA Section 184(b) provides that states in the Ozone 
Transport Region (OTR) must revise their SIPs to implement RACT with respect 
to all sources ofVOCs in the state covered by a CTG issued before or after 
November 15, 1990. CAA section 184(a) establishes a single OTR comprised of 
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode Island, Vermont and the Consolidated 
Metropolitan Statistical Area (CMSA) that includes the District of Columbia. 

The EPA defines RACT as ''the lowest emission limitation that a particular 
source is capable of meeting by the application of control technology that is 
reasonably available considering technological and economic feasibility'' ( 44 FR 
53761, September 17, 1979).54 

While this description is accurate, EPA wholly fails to meet the test of identifying "control 
technology that is reasonably available considering technological and economic feasibility."55 

To understand EPA's failure, it is essential to expand our earlier discussion of the nature 
of the oil and natural gas production industry. As described earlier, the oil and natural gas 
production industry differs from other industries because of the inherent reality that its 
production is not constant. Instead, because of geological realities, production from most oil and 

54 Release of Draft Control Techniques Guidelines for the Oil and Natural Gas Industry, 80 Fed. Reg. 56,577, 
56,578 (Sept. 18, 20 15). 

55 Id. 
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natural gas wells peaks at or near its earliest stages of full production. In essence, once the 
reservoir is opened, the contained pressure in the reservoir forces oil and natural gas through the 
well bore to the surface. But, this pressure also begins to diminish and with it the flow rate of the 
welL While various techniques are available depending on the type of formation to improve 
production, these actions adjust the rate of decline; they do not return the well to its original 
productivity. 

Consequently, over time, wells move from strong producers to marginal ones. In fact, 
marginal wells are defined in federal law as oil wells producing 15 barrels/day or less and natural 
gas wells producing 90 mcfd or less. While these are the thresholds, the average marginal wells 
produce at much lower levels- the average marginal oil well produces 2.7 barrels/day and the 
average marginal natural gas well produces 22 mcfd. There are business implications to this 
production depletion as welL As the operating costs of production increase when production 
decreases, companies sell less productive wells to obtain capital for reinvestment in new 
production. Many characterize the oil and natural gas production industry as a "food chain" 
industry with larger companies selling properties that do not fit their production structure to 
smaller companies. As a result, marginal well ownership is dominated by smaller organizations, 
many of which are privately held small businesses. As IPAA/ AXPC previously stated, there are 
over 1.1 million oil and natural gas wells in the United States; approximately 760,000 are 
marginal wells. 

Correspondingly, as production from wells decreases, the physics of emissions changes 
as welL With less pressure in the well bore, there is less pressure driving emissions to the 
atmosphere from operating equipment. Even more telling, the most recent research efforts such 
as those by the University of Texas' Center for Energy and Environmental Resources 
demonstrate that emissions at oil and natural gas production operations are dominated by a small 
percentage of sources. Moreover, experience is indicating that when these sources are corrected 
and maintained, emissions reductions are sustained for long time periods. 

Set against this pattern of industry structure and experience, EPA has failed to create a 
record that demonstrates it made a thoughtful analysis of the technologies it is proposing in the 
CTG as RACT- particularly in the context of considering technological and economic 
feasibility. Instead, EPA has arbitrarily applied the BSER technologies in Subpart 0000 and 
proposed to do so in Subpart OOOOa as they relate to new sources in the context of existing 
sources. In doing so, EPA fails to appropriately adjust the economic analysis from the NSPS 
materials to reflect the different circumstance of existing operations. 

Among the key factors that EPA understates is the need to focus these regulations on 
VOC emissions. Because these CTG address VOC emissions, their cost effectiveness and 
technological appropriateness must be evaluated with regard to their impact on VOC emissions. 
For example, EPA bases much of its cost-effectiveness determinations on average VOC 
emissions, but RACT needs to be considered by each state for each nonattainment area. 
Different oil and natural gas formations produce different vapor compositions including 
significantly different fractions ofVOCs in the vapor. Correspondingly, for the same cost, cost 
effectiveness will change; it will become less cost-effective as the VOC concentration 
diminishes. 
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Similarly, EPA bases much of its analysis on "model" facilities, but facilities differ 
depending on the nature of their operations. While EPA's draft CTG proposal recommends that 
facilities with only a wellhead should not be included in its fugitive emissions CTG, it should 
similarly recognize that facilities with fewer components than the EPA model facility need to be 
evaluated based on their actual structure rather than presumed to be cost-effectively controlled 
under the CTG. 

These issues become more compelling when the CTG affect marginal oil and natural gas 
wells. EPA partly recognizes this reality by stating in the context of its fugitive emissions 
proposed CTG: 

For purposes of this guideline, the emissions and programs to control emissions 
discussed herein would apply to the collection of fugitive emissions components 
at a well site with an average production of greater than 15 barrel equivalents per 
well per day (15 barrel equivalents), and the collection of fugitive emissions 
components at compressor stations in the production segment. It is our 
understanding that fugitive emissions at a well site with low production wells are 
inherently low and that many well sites are owned and operated by small 
businesses. We are concerned about the burden of the fugitive emissions 
recommendation on small businesses, in particular where there is little emission 
reduction to be achieved. 56 

This recognition is entirely appropriate and accurate. However, it needs to apply to all of the 
CTG. Marginal wells are the most vulnerable U.S. production operations- particularly at the 
current oil and natural gas commodity prices that are well below the prices used by EPA in its 
cost-effectiveness analyses. Yet, these wells continue to provide a significant portion of 
American production. Additionally, the CTG should provide that status as a marginal well 
qualifies for an off ramp from continuing application of the regulations. That is, when a well's 
production drops to the point where it is considered a marginal well, the facility would no longer 
be subject to the regulation. 

EPA also needs to recognize that its CTG proposal coincides with its decision to lower 
the Ozone NAAQS. American oil and natural gas operations are located where the resources 
exist. Unlike manufacturing facilities, they cannot choose where to operate. Historically, much 
of America's oil and natural gas has been located in largely rural areas. Recent development of 
American shale resources has placed operations closer to populated areas - many of which are in 
Ozone nonattainment areas. However, EPA's decision to lower the Ozone NAAQS captures 
areas that have previously been in attainment. Since a number of these new projected 
nonattainment areas encompass production areas, these CTG will have a broader and more 
significant potential impact on U.S. production. The following map provides a perspective on 
the interaction between American production areas and nonattainment with the new Ozone 
NAAQS. 

56 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at ~~~~~~~~~~~~~~~~~!l:L..~~~~~~-
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Ozone Nonattainment Areas Impacting American Oil & Natural Gas Production 

Oil & Natural Gas Proouctioo Formations 

• Mon~ored Areas ExC<*lding 70 ppb NMOS 

EPA ProjGcted Areas Exoooding 10 ppb NAAQS 

Slates in Ozona Transport Region 

While oil and natural gas production facilities have always been subject to RACM in current 
Ozone nonattainment areas, the CTG proposal changes the regulatory framework significantly. 
Part D of the CAA provides for states to impose RACM on existing stationary sources as a part 
of the requirements to demonstrate attainment or Reasonable Further Progress toward attainment. 
These RACM requirements, however, apply to stationary sources of a specific size depending on 
whether an Ozone nonattainment area is classified as Moderate, Serious, Severe or Extreme. 
Therefore, regulation of existing oil and natural gas production facilities depended both on their 
size and the status of the Ozone nonattainment area. The CTG proposal in general does not set 
emissions thresholds for its application. As such, for large or small producers, or large or small 
emitters, the regulatory burden will apply and will apply far more broadly. 

As EPA states with regard to the proposed Subpart OOOOa, "we [EPA] believe that the 
industry can bear ... and survive."57 However, no broad analysis of the collective impact of the 
CTG proposal on American oil and natural gas production in the context of the revised Ozone 
NAAQS has been done. Such an analysis should be done for several pertinent reasons. 

57 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60). 
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1. Ozone has consistently been the most difficult primary NAAQS for certain areas to 
meet. The following figures demonstrate the reality of Ozone NAAQS 
nonattainment. Figure 1 presents EPA's assessment of the areas of the country that 
fail to meet the 1997 Ozone NAAQS of 84 ppb (8 hour). Figure 2 presents EPA's 
assessment of the areas of the country that will fail to meet the current Ozone 
NAAQS of75 ppb (8 hour) in 2020. Figure 3 presents EPA's assessment of its 
revised Ozone NAAQS by 2025. 

areas 

II 

Figure 1 Source: Environmental Protection Agency 
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Figure 2 Source: Environmental Protection Agency 
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Figure 3 

EPA of 

Beaw;e se<Rr:al areaz. m Ce!#tornia are not requ~ to meet tfhe existlng standard by 2025 and may oot be req!J}rs:d to ft'l§t a revised ::rtall"Jdimrd tirtt±l romectime: bet:A<een 2:0~2 

and 203'7., EPA ana~ Caitfcmla sepa:ratef•;" D:ets.ifs are av~Jtmte m the Regu!3tory tmpaa Anaiy:Wi for th~s: proposaL 

Source: Environmental Protection Agency 

EPA's analysis shows that there are certain areas of the country that are enduring 
Ozone NAAQS nonattainment areas- areas that cannot meet any Ozone NAAQS that 
has been promulgated. The same areas that failed to meet the 1997 Ozone NAAQS 
and the 2008 Ozone NAAQS also will fail to meet the proposed NAAQS by 2025 
and, realistically, any time until well after 2030. What this means is that EPA's 
claimed health benefits from the proposed NAAQS will not occur in these enduring 
nonattainment areas. 

Equally important, the regulatory requirements in these enduring nonattainment areas 
will be no different under the proposed NAAQS than they are under the current 
NAAQS. These areas are subject to regulation under Part D- Plan Requirements for 
N onattainment Areas of the CAA. 

Part D was created in the 1990 CAA amendments. It creates a series of specific 
minimum requirements for each area in Ozone NAAQS nonattainment initially based 
on the area's ozone monitoring values relative to the Ozone NAAQS. Areas are 
classified as Marginal, Moderate, Serious, Severe and Extreme. Each classification is 
given a specific time frame in which to attain the Ozone NAAQS. Importantly, if an 
area fails to meet the NAAQS in its allotted compliance period, it is reclassified to a 
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higher classification, required to implement the mandatory requirements and given an 
extension of time to meet the NAAQS. Part D requirements were initiated after the 
1990 CAA amendments with attainment dates ranging from 1993 to 2010. Even with 
attainment date extensions, these dates have passed. 

The significant impact of Part D is that perpetual nonattainment eventually produces a 
baseline of regulations and requirements of additional annual percentage reductions. 
Since these areas have been subject to Part D for 25 years, their future regulatory 
requirements will be the same iterative percentage reductions under the current 
NAAQS as the new one. Adopting the revised NAAQS will produce the same 
regulatory requirements for these areas as the current NAAQS. 

2. EPA has stated in its support documents for its revised Ozone NAAQS that: 

Existing and proposed federal rules ... will help states meet the proposed 
standards by making significant strides toward reducing ozone-forming 
pollution. EPA projections show the vast majority of U.S. counties with 
monitors would meet the proposed standards by 2025 just with the rules 
and programs now in place or under way. 

Consequently, these national, federal requirements will essentially protect the 
overwhelming number of areas that would be placed in Ozone NAAQS 
nonattainment by the lower NAAQS without any of the local actions that would be 
required from such categorization. 

For these areas that EPA projects would reach attainment using only national, federal 
mandates regardless of the NAAQS, promulgating the lower NAAQS will compel 
them to be subject to the requirements of Part D of the CAA. Because Part D 
imposes a series of minimum requirements, the revised NAAQS will impose emission 
controls on new sources in those areas, including offsets, which will be burdensome, 
cost ineffective and unnecessary since EPA believes these areas would reach 
attainment using only its national regulations. 

Once an area becomes subject to Part D, minimum requirements are mandated. For 
example, all new construction must not only comply with rigorous emissions 
controls, but all remaining emissions must be "offset" by reductions in existing 
emissions that are not otherwise regulated. Many of the areas that would fall into 
initial Ozone NAAQS nonattainment but would later attain the NAAQS are largely 
rural or with smaller municipalities. These areas will likely have limited existing 
emissions sources to regulate. These areas will face either an effective construction 
prohibition or the choice of shutting down existing operations that employ current 
workers. 

3. The proposed oil and natural gas production CTG get pulled into this murky process. 
Enduring Ozone nonattainment areas already are a possible target for RACM 
requirements, but those requirements are predicated on the size of the source and 
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therefore not imposed without consideration of their impact on emissions and with 
localized consideration of cost effectiveness. For the newly captured Ozone 
nonattainment areas that EPA believes will meet the revised Ozone NAAQS using 
national, federal regulations- an assessment made without the inclusion of the 
proposed CTG -the application of the proposed CTG is unnecessary to reach 
attainment. However, because the CTG would be applied and would be applied to 
such small sources, these reductions are also removed from the possible pool of 
emissions that could be managed as a part of emissions offsets needed to build new 
facilities. In many of these areas, new facilities are likely new oil and natural gas 
wells. Consequently, the impact of the CTG would be to limit new production. 

For these reasons, EPA must fully assess the energy, economic and environmental consequences 
of implementing the proposed CTG in the context of the revised Ozone NAAQS. IPAA/ AXPC 
believes that EPA cannot justify the current CTG at this time. As the following graphic shows, 
EPA projects that only a few areas will remain in Ozone nonattainment in 2025. 

EPA Projected 2025 Ozone Nonattainment Areas Impacting 
American Oil & Natural Gas Production 

& Natural Gas Production Formations 

Countit!:> Projeclod to Measure Ozone Above 70 ppb counties outside Califomia) 

States in Ozone Transport Region 

Ill EPA Provides No Prodictioo 

This projection is based on regulatory actions taken without the proposed CTG. It demonstrates 
that the CTG is not essential to Ozone NAAQS attainment. Certainly, in some enduring 
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nonattainment areas some oil and natural gas production facilities would be subject to RACM, 
but these decisions would be based on local conditions and the economic circumstances of the oil 
and natural gas production operations in those areas. Finalizing the proposed CTG would make 
all oil and natural gas production operations subject to the CTG without a compelling need
based on EPA's own projections of Ozone attainment- and without the opportunity to assess 
local need. Moreover, it would eliminate possible actions that could facilitate new construction 
as offsets and thereby unnecessarily threaten economic growth in these areas. If EPA finalizes 
an oil and natural gas production CTG without assessing all of these consequences, it can only be 
viewed as arbitrarily ignoring significant implications that EPA has the responsibility to address. 

It is pertinent to address the methane emissions issue here, too. While this proposed oil 
and natural gas production CTG is written to manage VOC emissions, it has been proposed as a 
part of the Administration's Climate Action Plan and is partly a surrogate for methane emissions 
management. However, as IP AA/ AXPC stated earlier in these comments, the requirements 
already in regulation under Subpart 0000 more than achieve the Administration's methane 
reduction targets for the oil and natural gas production segment of the Climate Action Plan. This 
CTG needs to be addressed on its merits and its consequences weighed with regard to Ozone 
NAAQS nonattainment. 

In addition to these general concerns, IP AA/ AXPC has issues associated with the specific 
CTG proposals. 

A. Fugitive Emissions 

IP AA/ AXPC identified a series of specific issues in the discussion of the Subpart 
OOOOa proposal that apply in the CTG context as welL Here, this discussion will focus on 
some of those issues and raise others that arise because of its application to existing sources. 

First, EPA's approach to a fugitive emissions program fails to recognize the nature of 
these emissions at oil and natural gas production facilities. This emissions arena is characterized 
by "fat tail" emissions where a few components within the facility account for the overwhelming 
amount of the releases. At the same time, it is an arena where the appropriate regulatory 
formulation is still being identified. Several states have initiated fugitive emissions programs, 
and each differs from the others. Clearly, it will take some time to determine the efficacy of 
approaches in order to assure that a cost-effective program is defined. Into the middle of this 
uncertainty, EPA proposes the most burdensome approach with expectations of success that are 
not founded on experience. Rather than bullying its way into the arena, EPA has two far better 
approaches it could take. One is to watch the emerging state programs and use their results to 
design a program. The second is to work with industry to develop voluntary initiatives that 
would reflect the emerging understanding of fugitive emissions patterns. IP AA/ AXPC believes 
that EPA should withdraw its fugitive emissions proposals until more is known about the best 
approaches to managing them. 

Second, initial experiences with state programs are revealing that once a "fat tail" source 
is corrected through appropriate maintenance, its emissions do not increase- at least for long 
periods of time. In fact, because the current state programs have been operating for a limited 
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amount of time, some sources that have been fixed have not needed a second action. However, 
like its NSPS proposal, EPA creates a framework of shifting monitoring frequencies that are not 
justified based on experience. If EPA continues to pursue its proposal, it should rely on an 
annual inspection cycle to create a stable planning framework. 

Third, when states have or create their own fugitive emissions programs, these programs 
should be considered as meeting CTG requirements. 

Fourth, IP AA/ AXPC supports excluding smaller facilities (e.g., marginal wells producing 
15 barrels/day of oil equivalent or less) from the scope of the fugitive emissions program and 
believes that facilities that are initially included in any program should be excluded when their 
production falls below the threshold. IP AA/ AXPC agrees that a fugitive emissions program 
should not apply to facilities with only a single wellhead. Further, EPA bases its program on a 
"model" facility with an expected number of components. IP AA/ AXPC recommends that sites 
with less than the model facility components should be excluded from the fugitive emissions 
program. 

Fifth, IPAA/ AXPC believes that EPA is understating the costs of its fugitive emissions 
program and overstating its benefits. As IP AA/ AXPC stated in discussing the NSPS proposal, 
EPA relies on technologies that are costly while not demonstrating those technologies are 
necessary to achieve benefits. For example, EPA is enamored with the use of specific OGI 
technologies. EPA places far too much faith that OGI can detect emissions accurately. 
Moreover, by using this technology, it drives compliance costs excessively. As described earlier, 
compelling the expenditure of more than $100,000 per FLIR camera is a burden not easily borne 
by existing operations where production rates are lower than new facilities in today's economic 
climate. EPA's proposal immediately demands confidence that the expenditure will result in 
substantial savings. However, nothing in EPA's CTG proposal demonstrates that it has 
realistically evaluated the effectiveness of this program at existing facilities. Past CTG have 
provided a threshold cost effectiveness test that is absent here. Rather, EPA calculates costs/ton 
of reduced emissions for various technologies whether they are appropriate as RACT. For 
example, EPA rather cavalierly discounts the costs/ton for oil wells- which exceeds $1 0,000/ton 
in all of its cases and reaches more than $25,000/ton in some- by stating "[t]he cost of control 
for natural gas well sites and gathering and boosting stations is considered to be reasonable."58 

Implicitly, the cost of control for oil well sites is not reasonable, but EPA proposes the same 
RACT requirements. IP AA/ AXPC believes that oil well sites should be excluded from the CTG 
and that any natural gas well site program needs to be reconstructed to focus on high-emitting 
sources with flexibility to use more cost-effective approaches. 

EPA errs in locking in current technologies, like OGI, that may well be far less cost
effective than new approaches that may arise as state programs learn from experience. As with 
the NSPS proposal, EPA needs to allow the development of knowledge in managing these 
fugitive emissions before framing a rigid and ineffective mandate. 

58 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at~~~~~~~~~~~~~~~~~~~~~~~-
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B. Storage Vessels 

There is a vast difference between regulating new storage vessels and existing ones. 
Specifically, a new vessel can be designed to accommodate a vapor collection system whether it 
is for recovery or combustion. Once built, both the vessel and the system can be maintained to 
assure that they are operating effectively and safely. Because a CTG addresses existing 
facilities, there is no certainty that the storage vessels will be capable of accepting the equipment 
needed to capture vapors. Vessels deteriorate over time despite maintenance, and if the 
structural integrity is compromised by the additional equipment, a safety issue arises. 

In this context, and more generally, EPA's cost estimates must be scrutinized. EPA 
suggests that vapor recovery units (VRU) or combustors can be considered RACT for vessels 
with emissions of 6 tons/year or more. However, if a storage vessel cannot safely operate with 
additional equipment, the entire vessel would have to be replaced, if replacement is even 
economically feasible. EPA does not consider this situation in calculating its cost effectiveness, 
but it should because the consequences would considerably change the determination ofRACT. 
For example, at some facilities under current economic conditions, the cost of a new storage 
vessel would not be economically feasible based on the facility's production rates. 

Additionally, IPAA/AXPC believes that marginal well facilities should be excluded from 
the scope of the CTG. Clearly, the burden of adding capture equipment- and certainly the 
burden of replacing storage vessels- cannot be readily borne by marginal well operations. EPA 
relates emissions to production rates as shown in the following table. The information contained 
in the table shows that marginal well operations fall well below even EPA's presumed RACT 
threshold of 6 tons/year. Consequently, rather than deliberate on emissions estimates, the 
straightforward approach to defining the scope of the storage vessel CTG would be to exclude 
marginal well operations. Similarly, when a facility's production levels fall to the point when it 
becomes a marginal well operation, it should no longer be required to operate any vapor capture 
system. Beyond that, there should be the opportunity -like there is in Subpart 0000 - to 
demonstrate that uncontrolled emissions levels are below 4 tons/year to obtain an exclusion from 
the storage vessel CTG. 
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Table 4-2. Average Oil aml Condensate Production ~uul Storage Vessel Emissions t>er 
Production Rate 

Oil Wells Gas WeDs 

Production ;l,, ......... .,. 
.,. '"L'18"' Oil CrudE> Oil ""'""'"l!!>"' CondE>nsatt> Rate Bracket <::ondensate 

Production Rate ::::~v""'~'"' Vt'ssel. Ci• ~ Ve.ssel (JlOF, per Oil Well 
Production :Rate .,, 
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n. •• , ..... r) 
\'"'"'..,'""1 (bblldasy) 

0-1 0.385 0.083 OJH83 OJB8 
1-2 U4 0.287 0.0802 0.168 
2-4 2.66 0.570 0.152 0.318 
4-6 4.45 0.953 0.274 0.573 
6-8 6.22 U3 0.394 0.825 

8-10 8.08 L73 0.499 L04 
10-12 9.83 2.11 0.655 L37 
12-15 12.1 2.59 0.733 L53 
15-20 15.4 3.31 LOO 2.10 
20-25 19.9 4.27 159 332 
25-30 24.3 5.22 L84 3.85 
30-40 305 654 2.55 533 
40-50 39.2 8.41 3.63 759 
50-100 6L6 13.2 5.60 1L7 
100-200 120 25.6 12.1 25.4 
"00-4011 238 51.0 23.8 49.8 

I 400-800 456 97.7 44.1 92.3 
800-L600 914 196 67.9 142 

L600-3,200 L692 363 148 311 
3 .2fl(l.tj,A.fl0 3.353 719 234 490 

6.400-12,800 6.825 1.464 891 L864 

~.800d 0 0 0 

Minor"" maybe due to ·-c,. 

Total Dislnbutiou of \V ells Production Rat<> Bracket 

Coudensate storage vessel VOC emission factor= 

to zero. 

C. Pneumatics 

The proposed CTG addresses both pneumatic controllers (regulated for new sources 
under Subpart 0000) and pneumatic pumps (proposed for new source regulation under Subpart 
OOOOa). IPAA/AXPC believes that these requirements should not apply to marginal well 
facilities. In addition, EPA needs to clarify that the CTG does not apply to pneumatics with 
continuous emissions less than 6 scf/h. 
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D. Compressors 

The proposed CTG addresses a subset of compressors as follows: 

(a) Centrifugal compressors. Each centrifugal compressor, which is a single 
centrifugal compressor using wet seals located between the wellhead and point of 
custody transfer to the natural gas transmission and storage segment. A 
centrifugal compressor located at a well site, or an adjacent well site and servicing 
more than one well site, is not a source subject to VOC requirements under this 
rule. 

(b) Reciprocating compressors. Each reciprocating compressor located between 
the wellhead and point of custody transfer to the natural gas transmission and 
storage segment. A reciprocating compressor located at a well site, or an adjacent 
well site and servicing more than one well site, is not a source subject to VOC 

. d h" 1 59 reqmrements un er t 1s ru e. 

However, it makes no distinction based on the size of the facility. IPAA/AXPC believes that the 
CTG should not apply to marginal well facilities and that its application should be terminated 
when a facility becomes a marginal well operation. 

E. Conclusion 

The proposed oil and natural gas production CTG should be withdrawn. It fails to 
provide a technological analysis based on the fundamental basis for RACM. Instead, it 
arbitrarily applies the new source BSER requirements to existing sources without any realistic 
analysis of whether these technologies are reasonably available and applicable as RACM. It 
largely ignores the differences between the oil and natural gas production industry and other 
industry segments that require recognition of the significant differences across the industry in the 
size and scope of operations. These differences dramatically impact the economic implications 
of controls. While a portion of the CTG proposal creates an application threshold that excludes 
marginal oil and natural gas wells, a similar provision should apply to all of its provisions but 
does not. Finally, with the revision to the NAAQS for Ozone, new areas- many of which are 
rural in nature- will be subjected to the RACM created by the proposed CTG. Not only has 
EPA failed to address this issue in the CTG proposal, EPA's own assessment of the nation's 
ability to attain the Ozone NAAQS demonstrates that this CTG is both unnecessary and 
counterproductive. 

VI. Comments on Source Determination Proposal 

The EPA is soliciting comments on a potential revision of the process for determining the 
nature of a source for certain emissions units in the oil and natural gas sector. Among these are 
facilities that produce oil and natural gas. The proposal addresses CAA new source permitting 

59 U.S. Environmental Protection Agency, Control Techniques Guidelines for the Oin and Natural Gas Industry 
(Draft), (Aug. 2015) available at ~~~~~~~~~~~~~~~~~!l:L..~~~~~~-
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under the Prevention of Significant Deterioration (PSD) program, the Nonattainment New 
Source Review (NNSR) program, and Title V permitting program. IP AA/ AXPC believes that 
establishing certainty regarding source determinations provides an important benefit to the 
permitting process. Below are a series of recommendations and comments that address 
IPAA/ AXPC' s concerns regarding the EPA proposaL However, at the outset, IPAA/ AXPC 
would observe that, while there have been some specific issues associated with past 
interpretations of oil and natural gas production sources, the issue of source determination 
applies to all stationary sources. 

Similarly, this issue of changing the structure of source determination must conform to 
the constraints of past interpretations. As EPA characterizes its actions on source determination 
in the Federal Register: 

Adhering to the statutory language in CAA section 111(a)(3), we have defined the 
term "stationary source" to mean "any building, structure, facility, or installation 
which emits or may emit a regulated NSR pollutant" [40 CFR 52.21(b)(5); 40 
CFR 51.165(a)(1)(i); 40 CFR 51.166(b)(5)]. We have then further defined the 
four statutory terms ''building, structure, facility, or installation'' collectively in 
our NSR regulations to mean ''all of the pollutant-emitting activities which 
belong to the same industrial grouping, are located on one or more contiguous or 
adjacent properties, and are under the control of the same person (or persons 
under common control)," where the "same industrial grouping" refers to the 
two-digit Standard Industrial Classification code [ 40 CFR 52.21 (b)( 6); 40 CFR 
51.165(a)(l)(ii); 40 CFR 51.166(b)(6)]. These three regulatory factors: (1) Same 
industrial grouping; (2) location on contiguous or adjacent properties; and (3) 
under the control of the same person or persons must be evaluated on a case-by
case basis for each permitting decision.60 

EPA needs to confirm clearly that its actions on source determination operate within this larger 
framework. 

EPA presents two approaches to source determination. These comments focus 
principally on Option A -defining the source based on proximity- because IP AA/ AXPC 
strongly opposes Option B, which includes exclusively functionally interrelated equipment. 

Much of the history of the source determination question for oil and natural gas 
production occurred prior to the significant shift in development to shale formations and the 
evolution of technology that has been so successfully applied to produce those resources. These 
changes in the nature of oil and natural gas development alter the physical aspects of producing 
operations. Oil and natural gas production operations have moved from a framework where 
numerous vertical wells were drilled in developing a resource play to a framework where 
development relies on significant horizontal legs providing access to the resources. 
Correspondingly, a typical well site will now include numerous individual wells ranging from six 

60 Source Determination for Certain Emission Units in the Oil and Natural Gas Section, 80 Fed. Reg. 56,579, 56,580 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pts. 49, 51, 52, et al.). 
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to twelve to, sometimes, twenty. As a result, the concepts that drove past EPA actions to 
consider source determination approaches that aggregate multiple well sites together
essentially the "daisy chaining" concept the EPA seeks to avoid in this proposal- no longer 
reflect the industry's common practices. 

Similarly important, the regulatory structure that affects oil and natural gas production 
has changed significantly. Since the beginning of 2015, the industry has been subjected to NSPS 
requirements on completions of new hydraulically fractured natural gas wells, pneumatic 
controllers, and storage vessels. Currently pending are proposals to regulate new hydraulically 
fractured oil wells, pneumatic pumps, compressors, and fugitive emissions. These regulations 
apply to virtually every new well site and manage the emissions. Consequently, the issue of 
emissions management is essentially settled, and the principle issue of the source determination 
rule will be the regulatory burden for the specific permitting programs of the proposals- PSD, 
NNSR, and Title V. Because emissions are not the driving factor in the decision, EPA should 
move toward limiting burdens rather than expanding them. 

These factors shape our view that Option A -Define Source Based on Proximity (Similar to 
the NESHAP) - is the far better framework to address source determination. As EPA 
characterizes Option A: 

Under the first, and currently preferred, option for which the EPA is taking 
comment, the EPA proposes to define "adjacent" such that the source is similar to 
that in the NESHAP for this industry, Subpart HH, National Emissions Standards 
for Hazardous Air Pollutants From Oil and Natural Gas Production Facilities ( 40 
CFR 63.760). Under this option, the "source" for oil and natural gas sector 
activities is presumed to be limited to the emitting activities at the surface site, 
and other emitting activities will be considered "adjacent" if they are proximate. 
Thus, under this first option, two or more surface sites must be considered as a 
single source if they share the same SIC code, are under common control, and are 
contiguous or are located within a short distance of one another. 

We prefer this option because we believe that a definition that centers on a surface 
site is familiar to the industry and the regulators because of the current NESHAP 
requirements, so it will streamline permitting. We also believe that a definition 
focused on a surface site most closely represents the common sense notion of a 
plant for this industry category. Surface sites that are not in close proximity to 
one another may be on a separate lease which may not align with the common 
sense notion of a single plant. In addition, we believe that this definition is 
consistent with Congress' intent, at least as they expressed it with regard to 
[hazardous air pollutants (]HAPs[)], as discussed previously.61 

IPAA/ AXPC essentially agrees with EPA's characterization and its rationale. Where 
IP AA/ AXPC differs relates to an issue where EPA seeks specific comments -whether it is 

61 Id. at 56,586-7. 
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appropriate to establish a specific distance within which to consider multiple surface sites as a 
single source, and if so, what that distance should be. EPA is proposing a distance of a 1;4 mile. 
IP AA/ AXPC believes that EPA should, instead, adhere to the approach it has used in the 
NESHAP formulation. EPA should base its final factor on sites being contiguous in addition to 
sharing the same SIC Code and being under common controL 

This approach improves on the proximity concept because it avoids picking an arbitrary 
distance, such as a 1;4 mile. Moreover, it readily addresses another issue that EPA raises
"daisy-chaining". EPA is correct to be concerned that linking one site to another through its 
proximity invites the opportunity to link a third or a fourth or more sites solely on the basis of 
proximity. There is no value in daisy-chaining since the individual sites are each subject to the 
emissions management requirements under the appropriate NSPS or whatever additional 
regulations apply. 

If, however, EPA persists in utilizing a specific distance, it is correct that some states use 
1;4 of a mile as a bright line to exclude needless source determinations for facilities outside that 
distance. However, most states then conduct a case-by-case source determination for facilities 
inside the 1;4 mile based on proximity and the "common sense notion of a plant." Therefore, if 
EPA persists in utilizing a specific distance, it should follow the example of most of the oil and 
gas producing states and use the bright line to trigger a case-by-case source determination inside 
that bright line. It is also important to recognize that using an arbitrary distance raises questions 
of daisy-chaining, and EPA should have language either in the rule or the preamble to state that 
facilities should not be daisy-chained. EPA has also asked from where a specific distance should 
be measured. We suggest that the distance be based on the center of the new source triggering 
the source determination to the center of any nearby facility. 

EPA should reject Option B- Define Source To Include Exclusively Functionally 
Interrelated Equipment. Option B essentially invites daisy-chaining. It creates the opportunity 
to link multiple facilities regardless of the distances between them. For example, as EPA states 
"[e]xclusive functional interrelatedness might be shown by connection via a pipeline or other 
means, because of the physical connection between the equipment."62 

This characterization largely parrots the circumstances in the Summit Petroleum Corp. v. 
US. Environmental Protection Agency, 690 F.3d 733 (6th Cir. 2012) case. In this case, as EPA 
describes in its discussion of these proposals: 

In the decision, the Court said that the EPA's use of interrelatedness in 
determining whether sources were "adjacent" is unreasonable and contrary to the 
plain meaning of the term as currently used in EPA's regulations. The two judges 
in the majority found that the term "adjacent" was unambiguous and its plain 
meaning related only to physical proximity, and thus could not include 

62 Id. at 56,587. 
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consideration of functional interrelatedness. The EPA sought rehearing of the 
Court's decision, but that request was denied.63 

Why EPA would suggest moving back toward this judicially rejected approach is unfathomable. 
More importantly, it does not create any environmental benefits, because, as stated above, the 
existence of the current and proposed EPA oil and natural gas production regulatory 
requirements would apply to the separate facilities. Option B would only create substantially 
expanded regulatory burdens. 

In conclusion, IP AA/ AXPC believes that EPA's appropriate choice is a modified Option 
A relying on the use of a contiguous border to aggregate sources if aggregation is appropriate. 
To facilitate clarity on this issue, IP AA/ AXPC suggests adding the following definition where 
appropriate in the Code of Federal Regulations: 

"Contiguous or adjacent properties" mean surface areas with an affixed building, 
structure, facility or installation including permanently graded or cleared areas for 
such building, structure, facility or installation, that share an edge/boundary, 
physically touch, and are adjoining or physically abutting. 

CONCLUSION 

IP AA/ AXPC values the opportunity to comment on the above referenced regulatory 
proposals. The oil and natural gas production industry has worked closely with EPA over the 
past decade to promulgate reasonable, cost-effective regulations on air emissions. While 
industry objected to various aspects of the Subpart 0000 regulations controlling VOC 
emissions from various sources within the oil and natural gas sector, through the administrative 
reconsideration process and revisions to Subpart 0000, many of the issues have been addressed 
without protracted and costly litigation. The proposed Subpart OOOOa and CTG regulations 
seem to represent a departure from a willingness on the part of this Administration to promulgate 
reasonable, cost-effective, and most importantly, needed regulations. 

EPA's pollutant of concern is methane. Unlike other "pollutants" and other industrial 
"products," methane is not treated as a pollutant in the oil and natural gas industry- it is a 
valuable product. Unlike other industries, market forces are constantly at work to minimize what 
EPA views as a pollutant and our industry views as a product. The fact methane is a primary 
constituent of what this industry produces explains, in large part, why emissions from the 
exploration and production segment of the oil and natural gas sector have gone down while 
production has gone up (see Section I above). In reality, most of the reductions are a function of 
voluntary measures by producers to retain/capture methane or state regulatory programs where 
oil and natural gas production has increased dramatically in the past decade. 

A central theme to IP AA/ AXPC' s comments is that the proposed Subpart OOOOa 
regulations are unnecessary and the CTG proposed regulations are, at best, premature. The 

63 Id. at56,584. 
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EPA's legal foundation and basis for the proposed Subpart OOOOa and CTG regulations are 
dubious and invite legal challenge. It is arbitrary and capricious for EPA to base its proposed 
methane regulations (NSPS and CTG) on a model that predicts the social cost of methane. The 
irony is that EPA can accomplish a majority of its goals with modifications to existing 
regulations and attainment of the current Ozone NAAQS. The cost ofEPA's proposed NSPS 
and CTG is not justified. 

A. Proposed Methane New Source Performance Standards Summary Comments 

• Regulations cannot be based on what EPA "believe[ s ]" "the industry can bear ... and 
. ,64 

surv1ve. 
• EPA's "consistency," patchwork "endangerment finding," and global warming 

concerns do not warrant direct regulation of methane emissions from the oil and 
natural gas sector. 

• EPA's failure to evaluate the cost associated with the potential regulation of existing 
sources under Section Ill( d) is arbitrary and capricious. 

• States (and operations within those states) should not be penalized for taking early 
action to address emissions from the oil and natural gas sector, i.e., compliance with 
essentially equivalent state programs should be deemed compliance with the finalized 
Subpart OOOOa regulations. 

• EPA's focus on fugitive emissions at well sites and compressor stations is premature 
and not supported by reliable cost/benefit data. 
o EPA's request for input and comment on numerous aspects of the proposed 

regulations is indicative of an issue that regulators and industry are still learning 
to address. 

o The "corporate fugitive management program" is a logical way to address the 
issue, but regulators and companies need time to determine what such a program 
should look like. 

o EPA's cost-effectiveness analysis for the proposed regulatory package suffers 
from shortcomings on both sides of the equation: for the reasons set forth above, 
the costs are understated and the benefits are overstated or unsupported. 

o States with the most active shale plays are learning valuable information on how 
to reduce fugitive emissions. EPA should not rush to judgement and establish 
federal standards that will be inconsistent, duplicative and potentially unnecessary 
because of state efforts. 

o For the reasons stated above, EPA should not dictate a specific technology for 
determining "leaks." OGI may be appropriate in certain instances, but EPA's 
selection of one technology is arbitrary and capricious. 

o EPA's proposed approach to determining the frequency of LD AR surveys based 
on percentage of leaking components demonstrates its lack of understanding of 
the issues associated with fugitive emissions. As discussed above, EPA's 

64 Oil and Natural Gas Sector: Emission Standards for New and Modified Sources, 80 Fed. Reg. 56,593, 56,629 
(Sept. 18, 2015) (to be codified at 40 C.F.R. pt. 60) 
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proposed regulations would impose significant costs on the industry with dubious 
environmental benefit. 

o IPAA/ AXPC supports EPA's proposed exclusions but seeks clarification that the 
15 boe exclusion also serves as an off ramp to reduce the burden of the proposed 
regulations. 

• Oil well RECs are not the same as RECs at natural gas wells. 
o IP AA/ AXPC questions if EPA has documented new information to justify the 

cost-effectiveness ofRECs on oil wells. The economics and engineering 
limitations at oil wells are different than natural gas wells, and EPA has failed to 
adequately differentiate between the two and justify RECs at oil wells. 

o IP AA/ AXPC supports the limited exclusions to the oil well REC requirements but 
suggests clarification as to the requirements associated with noncombustible gas. 

• EPA's proposed regulation of pneumatic pumps fails to adequately reflect the 
complexity, cost, and safety issues associated with sending captured natural gas to an 
existing combustion device. IP AA/ AXPC believes that if the costs associated with 
such complexity were adequately reflected, the proposed regulations would not be 
cost effective. 

• IP AA/ AXPC supports EPA's proposed regulations that indicate the compressor rules 
do not apply to compressors at the wellsite but requests clarification that a similar 
exclusion applies under the proposed CTG. 

B. Proposed CTG Summary Comments 

• The CTG regulations must be based on a technological analysis for RACM instead of 
arbitrarily transposing new source BSER requirements to existing sources. 

• The CTG regulations need to recognize differences across the oil and natural gas 
production industry that recognize size and scope of operations. 
o Marginal oil and natural gas production facilities should be excluded from all of 

the CTG. 
• The CTG regulations must be based on their applicability to manage VOC emissions 

in Ozone NAAQS nonattainment areas. 
o EPA has failed to provide justification for the CTG as necessary for Ozone 

NAAQS attainment and, in reality, EPA's projections of Ozone NAAQS 
attainment in 2025 demonstrates the CTG are not necessary. 

o Implementation of the CTG in the absence of a demonstrated need is 
counterproductive and unnecessarily constrains economic growth. 

C. Proposed Point Source Determination Summary Comments 

• EPA should adopt a Source Determination definition that adheres to the approach it 
has used in the NESHAP formulation. EPA should base its final factor on sites being 
contiguous in addition to sharing the same SIC Code and being under common 
controL 

• EPA should reject the use of functionally related equipment as a consideration in 
adopting revisions to its Source Determination definition. 
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If EPA has any questions or concerns, please do not hesitate to contact us. 

Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 

Sincerely, 

Lee Fuller 
Executive Vice President 
Independent Petroleum Association of America 

V. Bruce Thompson 
President 
American Exploration & Production Council 
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AAPL 

AEO 

AESC 

ANGA 

API 

AR5 

AVO 

AWEA 

AXPC 

boe 

BSER 

CAA or Act 

CMSA 

CTG 

EIA 

FLIR 

GHG 

GOR 

HAPs 

IADC 

IAGC 

IPAA 

IPCC 

LDAR 

ATTACHMENT A 

ACRONYM INDEX 

American Association of Professional Landmen 

Annual Energy Outlook 

Association of Energy Service Companies 

America's Natural Gas Alliance 

American Petroleum Institute 

Fifth Assessment Report 

audio/visual/ olfactory 

American Wind Energy Association 

American Exploration and Production Council 

barrels of oil equivalent 

best system of emission reductions 

Clean Air Act 

Consolidated Metropolitan Statistical Area 

Control Technique Guidelines 

Energy Information Administration 

forward looking infrared 

Greenhouse Gas 

gas-to-oil ratio 

hazardous air pollutants 

International Association of Drilling Contractors 

International Association of Geophysical Contractors 

Independent Petroleum Association of America 

Intergovernmental Panel on Climate Change 

leak detection and repair 

ED_000738_00002368-00060 



NAAQS 

NCA3 

NESHAP 

NGO 

NNSR 

NSPS 

NSWA 

NYMEX 

OGI 

OTR 

PESA 

PSD 

RACM 

RACT 

RECs 

RIA 

SCAD A 

sec 

SIC 

SIPs 

TSD 

USG 

USGCRP 

USOGA 

National Ambient Air Quality Standards 

2014 National Climate Assessment, Climate Change Impacts in the United 
States 

National Emission Standards for Hazardous Air Pollutants 

non-governmental organizations 

Nonattainment New Source Review 

New Source Performance Standards 

National Stripper Well Association 

New York Mercantile Exchange 

optical gas imaging 

ozone transport regions 

Petroleum Equipment & Services Association 

Prevention of Significant Deterioration 

Reasonably Available Control Measures 

reasonably available control technology 

reduced emissions completions 

Regulatory Impact Analysis 

supervisory control and data acquisition 

social cost of carbon 

social cost of methane 

Standard Industrial Classification 

State Implementation Plans 

Technical Support Document 

United States Government 

U.S. Global Change Research Program 

U.S. Oil & Gas Association 
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voc 

VRU 

WEA 

Volatile Organic Compound 

vapor recovery units 

Western Energy Alliance 
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To: Mccarthy, Gina[McCarthy.Gina@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Cozzie, David[Cozzie.David@epa.gov]; Moore, 
Bruce[Moore.Bruce@epa.gov]; Vetter, Cheryi[Vetter.Cheryl@epa.gov]; Stoneman, 
Chris[Stoneman.Chris@epa.gov]; Spells, Charlene[Spells.Charlene@epa.gov]; Howard 
Feldman[Feldman@api.org] 
From: Matthew Todd 
Sent: Sat 12/5/2015 1:19:03 AM 
Subject: API Comments on EPA's Proposed Oil and Gas Rules 

Dear Administrator McCarthy: 

API respectfully submits the attached comments on the following proposed rulemakings and 
draft guidelines: 

'--J'_j~l_jc_j'_j'--Jc_j Oil and Natural Gas Sector: Emission Standards for New and Modified Sources at 
80 FR 56593 (September 18, 2015) 

L_j'_jc_j~l_jc__jc_jl_j Release of Draft Control Techniques Guidelines for the Oil and Natural Gas 
Industry at 80 FR 56577 (September 18, 2015) 

,_L__c~[_J[_Jc__cc__cc__c Source Determination for Certain Emission Units in the Oil and Natural Gas 
Sector at 80 FR 56579 (September 18, 2015) 

c_j~c__jl_jc__jl_jl_jl_j Review of New Sources and Modifications in Indian Country: Federal 
Implementation Plan for Managing Air Emissions from True Minor Sources Engaged in Oil and 
Natural Gas Production at 80 FR 56554 (September 18, 2015) 

We look forward to working with you and your staff as these rules are developed. 

Sincerely, 

Matthew Todd, on behalf of Howard J. Feldman 
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Matthew Todd 

API 
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December 4, 2015 

The Honorable Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Attention: Docket ID Number EPA-OAR-2014-0606 

Submitted to the Federal eRulemaking Portal ~~~~=~=;:__:_J 

Howard J. Feldman 

Senior Director, Regulatory and 
Scientific Affairs 

1220 L Street, NW 
Washington, DC 20005-4070 USA 

202-682-8340 

• Re: Environmental Protection Agency's (EPA's) "Review of New Sources and 

Modifications in Indian Country: Federal Implementation Plan for Managing Air 

Emissions from True Minor Sources Engaged in Oil and Natural Gas Production" at 80 FR 

56554 (September 18, 2015) 

Dear Administrator McCarthy: 

API respectfully submits the attached comments on t he Environmental Protection Agency's (EPA's) 

"Review ofNew Sources and Modifications in Indian Country: Federal Implementation Plan for 

Managing Air Emissions from True Minor Sources Engaged in Oil and Natural Gas Production" at 80 FR 

56554 (September 18, 2015). 

API represents over 625 oil and natural gas compani es, leaders of a technology-driven industry that 

supplies most of America's energy, supports more th an 9.8 million jobs and 8 percent of the U.S. 

economy, and, since 2000, has invested nearly $2 tr illion in U.S. capital projects to advance all form s of 

energy, including alternatives. Collectively, they provide most of the nation's energy and many will b e 

directly impacted by the proposed regulations. 

The proposed rule is part of the President's "Methane Strategy," which includes multiple regulations and 

programs from several different agencies, intended to further reduce greenhouse gas emissions from oil 

and gas operations. However, it's important to take into account the recent methane emission trends 

associated with our industry. Even as U.S. oil and natural gas production has surged, methane emissions 

have declined significantly. For example, EPA's GHG inventory shows methane emissions from 

hydraulically-fractured natural gas wells have fall en nearly 79 percent since 2005 and total methane 

emissions from natural gas systems are down ll perc ent over the same period. According to the Energy 
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Information Agency, these reductions have occurred during a time when total U.S. gas production has 

increased 44% and, as a result of the increased use of natural gas, C02 emissions from the energy sector 

are now near 20-year lows. These trends are indicative of what our industry, when given the freedom to 

innovate, can achieve to improve the environment as we bolster our nation's energy security. 

Each of the proposals (NSPS OOOOa, Control Techniques Guidelines, Source Determination), including 

this one, has potentially significant impacts on ou r industry's operations and, collectively, they hav e the 

potential to hinder our ability to continue providi ng the energy our nation demands. These cumulative 

impacts must be considered in conjunction with the impacts of the lowered ozone standards and the 

pending Bureau of Land Management (BLM) methane rul e, which has not yet been proposed and will 

likely require costly methane controls for some of the very same emission sources. Our organizations 

have collaborated well in the past and API remains committed to working with EPA and the 

Administration to identify emission control opportu nities that are both cost-effective and, when 

implemented, don't impact safety or hinder our abil ity to provide the energy our nation will continue to 

demand for many years to come. Attached are our co mments on the "Review ofNew Sources and 

Modifications in Indian Country: Federal Implementa tion Plan for Managing Air Emissions from True 

Minor Sources Engaged in Oil and Natural Gas Production" as well as an executive summary. 

As we noted in our comment extension request, we ag ain request that EPA officially re-open the docket 

for all three rulemakings when the proposed BLM met hane rule is published in the Federal Register, to 

allow additional time for public comment once its i nterrelationship with the EPA proposed regulations 

can be fully analyzed. Also, given the limited comm ent period and minimal extension for these complex 

proposals, API will continue its review and, if war ranted, provide supplemental comments to the agency 

that we request be included in the appropriate dock et to protect the record and considered before 

finalizing the rules. 

We look forward to working with you and your staff as these rules are developed. If you have any 

questions regarding the content of these comments, please contact Matthew Todd ( 202-

682-8319). 

Sincerely, 

Howard J. Feldman 
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Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 

Attachment 

Page 3 

ED_000738_00002372-00003 



API Comments on Proposed Federal 
Implementation Plan for Managing Air Emissions 
from True Minor Sources Engaged in Oil and 
Natural Gas Production in Indian Country 

December 4, 2015 

Docket ID No. EPA-HQ-OAR-2014-0606 

ES-1 
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API Comments on EPA's Proposed Minor Source Tribal NSR December 4, 2015 

Executive Summary 

On July 1, 2011, the EPA established the federal minor new source review (NSR) program in Indian 
Country designed to promote economic development in Indian Country, while meeting air quality 
objectives [Federal Register Page 38748 dated 7/1/11 ]. The federal minor NSR permitting program is 
codified under 49 CFR 49.151 et seq. As part of this rulemaking, the EPA established a permitting and 
registration deadline ofMarch 2, 2016 for oil and natural gas sources [§49.15l(c)(iii)(B)]. 
Acknowledging the need to develop a streamlined permitting process for the oil and natural gas sector, 
the EPA issued an Advance Notice of Proposed Rulemaking (ANPR) on June 5, 2014 requesting input on 
the most efficient way to implement the federal minor NSR program for oil and natural gas sources in 
Indian Country. 

Many state regulatory agencies throughout the United States have developed minor NSR programs 
designed to streamline air permitting for oil and natural gas sources. At the core of all streamlined state 
minor NSR air permitting programs are the following objectives: 

1. Minimize the time required to obtain authorization to construct and operate facilities; 

2. Reduce the burden of application processing by the permitting agencies for similar sources; 

3. Provide certainty and consistency of air permit conditions for similar sources; 

4. Facilitate routine process changes without imposing permitting delays, and; 

5. Provide a mechanism to obtain federally enforceable limits to limit emissions below major source 
permitting requirements. 

API emphasized the importance of these elements in previous comments1 on the Tribal NSR rulemaking 
and the Petitions for Reconsideration dated August 30, 2011, November 4, 2011, March 17, 2014, and 
August 20, 2014. 

On September 18, 2015, the EPA proposed a federal implementation plan to streamline air permitting for 
true minor sources in the oil and natural gas sector located in Indian Country (O&G FIP). 

API supports the concept of the proposed O&G FIP with the ability to maintain consistency with existing 
federal regulations. API also supports the approach of addressing existing sources in nonattainment areas 
at a regional level. 

While the O&G FIP acknowledges several practical considerations for permitting oil and natural gas 
sources, the proposed program falls short of many of the streamlining permitting objectives mentioned 
above that are found in corresponding state programs including: 

• The proposed O&G FIP is based on a pre-construction registration process rather than a post
project notification process 

• The proposed O&G FIP lacks any streamlined mechanism to obtain voluntary restrictions to limit 
potential to emit (PTE) and obtain synthetic minor status for either Title V, major NSR, and/or 
hazardous air pollutants (HAP). 

1 See Docket No. EPA-HQ-OAR-2011-0151 and EPA-HQ-OAR -2003-0076 

ES-1 
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• The proposed O&G PIP lacks a transition policy for regions in Indian Country to streamline 
permitting during a transition from attainment to mnattainment status. 

• The proposed O&G PIP gives EPA overly broad discretion to mandate source-specific permitting 
for minor sources and modifications. 

• The proposed O&G PIP contains a screening step for the Endangered Species Act and the 
National Historic Preservation Act that could cause substantial delay in projects for a review that 
is unnecessary and not required under the law. 

The foundation of the proposed O&G PIP is still based on site-specific reviews, which by definition will 
inhibit its streamlining capabilities. Left unresolved, the air permitting obstacles mentioned in this 
comment package could place future oil and natural gas development in Indian Country at a disadvantage 
to other options under state jurisdiction where there are established programs to streamline air permitting 
for the industry. 

We have prepared the following comment package forthe proposed O&G PIP. We note that API also 
submitted comments on the proposed standards of performance for 40 CPR Part 60 New Source 
Performance Standards (NSPS) Subpart OOOOa and the Source Determination rules. EPA should take 
into consideration how the three separate rules will interact to ensure a workable regulatory structure for 
the oil and gas sector going forward. 

API has numerous members that conduct oil and gas development and production operations on Indian 
lands. These companies are subject to the Tribal minor NSR rule and will need to utilize the PIP in order 
to expedite permitting of O&G operations. As a result, API and its members are affected by the rule and 
have an interest in making sure that it operates as effectively and efficiently as possible to promote 
economic development in Indian Country, while meeting air quality objectives. 

ES-2 
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API Comments on EPA's Proposed Minor Source Tribal NSR December 4, 2015 

As mentioned in the Executive Summary, the proposed O&G FIP falls short in meeting several core 
objectives for permitting oil and gas sector facilities. Successful resolution ofthese issues in the final rule 
will be needed to allow affected facilities to use the FIP to satisfy permitting requirements on Indian 
lands. Otherwise, they would have to revert to the burdensome and time-consuming case-by-case 
permitting process. The proposed O&G FIP would extend the permitting deadline in the existing minor 
NSR rule from March 2, 2016 to October 3, 2016. For affected facilities needing case-by-case permits, 
that extension would not provide adequate time to obtain required permits. Historically, turnaround times 
for site-specific permits have extended beyond one year, which is a time frame that would make it 
impossible to meet the October 3, 2016 deadline. As a result, there is a critical need for the permitting 
deadline to be further extended in the final rule. We recommend an extension of 18 months would be the 
minimum needed to provide a reasonable assurance that all permits will be issued before the deadline. 

1.0 Scope of Operations and Sources Covered by Proposed Rulemaking 

1.1 Definition of Oil and Natural Gas Production Fa cility 

Proposed Language 

Oil and natural gas production facility means a minor stationary source engaged in the 
extraction and production of oil and natural gas, as well as the processing, transmission and 
distribution of natural gas, including the wells and all related processes used in the extraction, 
production, recovery, lifting, stabilization, and separation or treatment of oil and/or natural gas 
(including condensate). Oil and natural gas production components may include, but are not 
limited to: wells and related casing head; tubing head and "Christmas tree'' piping; pumps; 
compressors; heater treaters; separators; storage vessels; pneumatic devices; natural gas 
dehydrators; well drilling, completion and workover processes and portable non-self-propelled 
apparatuses associated with those operations; and low to medium pressure, smaller diameter, 
gathering pipelines and related components that collect and transport the oil, natural gas and 
other materials and wastes from the wells or well pads [ §49.1 02]. 

Issue 1 -Drilling, Completions, and W orkovers 

The proposed FIP for oil and gas sources in Indian Country is limited to facilities that meet the defmition 
of an "oil and natural gas production facility" as defined in §49 .1 02 [ §49 .1 01 (b)( 1 )(i)]. 

The proposed definition for "oil and natural gas production facility" is too broad because it encompasses 
certain mobile sources and certain construction-related operations that traditionally are not considered 
stationary sources for the purposes of Clear Air Act (CAA) permitting programs. For example, the 
definition includes references to mobile and tempotary sources, such as well drilling, completion, 
workover activities, and portable non-self propelled apparatuses associated with those operations that are 
not part of permanent oil and gas production operations. The CAA expressly precludes application of 
NSR and Title V to mobile sources, such as portable, engine-powered well-drilling equipment and 

1 
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portable RICE engines See CAA §302(z) and §110(a)(2)(C). Therefore, these sources should not be 
covered by the O&G FIP. 

With regard to temporary sources, states with established oil and gas permitting programs do not require 
inclusion of drilling, completion, initial well test, and workover activities in air permit applications. The 
states have confirmed these emissions are single events that do not trigger ongoing compliance 
obligations and, therefore, permitting such activities would create uncertainty and confusion for operators, 
inspectors, and the public. These activities are not part of permanent production operations and it should 
be clear that they are not subject to air permitting requirements. 

There is a solid basis under the law for this approach. Well drilling, completion and workover activities 
are construction activities; they are not a component of "production." EPA recognized the distinction 
between production and construction in the Fort Berthold Indian Reservation (FBIR) FIP. 

The reason we selected the initiation of completions operations as the date for defining a new 

facility is that owners and operators use drill rigs prior to initial completion operations and this 

equipment is generally not in one location long enough to be considered a stationary source. In 
addition, it is not certain during the drilling operations whether a well will be a producing well. 
Hence, it is not known whether an oil and natural gas production facility will be constructed to 

support that well. The outcome of a completion operation provides the well owners and operators 

information necessary to determine whether an oil and natural gas production facility will be 
constructed [FBIR FIP Final Rule dated 3/11113 Page 17851]. 

In addition, emissions from these activities qualifY as "secondary emissions" that are not included in 
potential to emit calculations for purposes of permitting. 

Potential to emit means the maximum capacity of a stationary source to emit a pollutant under its 
physical and operational design. Any physical or operational/imitation on the capacity of the 
source to emit a pollutant, including air pollution control equipment and restrictions on hours of 
operation or on the type or amount of material combusted, stored, or processed, shall be treated 
as part of its design if the limitation or the effect it would have on emissions is federally 
enforceable. Secondary emissions do not count in determining the potential to emit of a 
stationary source [40 CFR 52,21(b)(4)}. 

Secondary emissions means emissions which would occur as a result of the construction or 
operation of a major stationary source or major modification, but do not come from the major 
stationary source or major modification itself .. .[40 CFR 52.21(b)(J8)}. 

Since secondary emissions such as those from drilling, completion and workover activities are excluded 
from PTE calculations, the O&G FIP should not apply to those activities. 

We note that emissions from completion activities are already addressed in federal New Source 
Performance Standards for Crude Oil and Natural Gas Production, Transmission, and Distribution under 
40 CFR Part 60 Subpart 0000 (NSPS 0000). The O&G FIP will not replace or otherwise affect how 
the NSPS applies. Emissions from the engines associated with drilling rigs, completions equipment, and 
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other portable engines are regulated under the non-road engine rules (40 CPR 1039, 1065, 1068, and 89 
for diesel engines and 40 CPR 1048, 1060, 1065, and 1068 for propane, gasoline, and natural gas). 

Additionally, the proposed oil and natural gas production facility definition does not include common unit 
operations such as water treatment, sweetening units (acid gas removal units), truck loading, and 
dewpoint suppression skids. Finally, "low to medium pressure, small diameter" are arbitrary descriptims 
for gathering pipelines. They are best described by purpose (i.e., to gather field gas). 

Recommendation 1 - Drilling, Completion, and W orkovers 

API recommends the following change to the oil and natural gas production facility definition. 

Oil and natural gas production facility means a stationary source engaged in the extraction and 
production of oil and natural gas, as well as the processing, transmission and distribution of 
natural gas, including the wells and all related processes used in the extraction, production, 
recovery, lifting, stabilization, and separation or treatment of oil, and/or natural gas 
(including condensate). Oil and natural gas production components may include, but are not 
limited to: wells and related casing head; tubing head and "Christmas tree'' piping; pumps; 
compressors; heater treaters; separators; storage vessels; pneumatic devices; stationary engines; 
!J!:::!:IJ::!Lf:l!_.~~~~r.!!.D~!:I.L~~Yii!';!!l!;,_!::!.~l!QIJJi.l!!:!l!l!.!~llll.!l:).!5:J.i:f::!., natural gas dehydrators; wei+ 

Gl§!'ffff:iffifi~L:Wt+/4-+14FHr~:'H3c981"GG:fffHts. em iss ion control equipment; 
smaller diameter, gathering pipelines and related components that collect and transport the oil, 
natural gas and other materials and wastes from the wells or well pads [§49.102]. 

Issue 2- Minor Modifications at Major Sources 

The PIP should be available for minor modifications at major sources as it is allowed in the general minor 
NSR rule [ 49 CPR 49.151 et al]. Minor modifications at major sources can be of the same size and type 
as modifications at minor sources and should be afforded the same flexibilities as their true minor soorce 
counterparts. Major sources that might have already undergone the burden of source-specific permitting 
should not continue to be disadvantaged with source-specific permitting for minor modifications. 

In the proposed rule, EPA refers to "minor modifications at true minor sources"; however, EPA has not 
defined "minor modification" for true minor sources. EPA should not use the term "minor modification" 
in reference to minor sources as all modifications at a minor source fall under minor NSR, unless the 
modification qualifies as a major source by itself. 

Recommendation 2 -Minor Modifications at Major Sources 

API recommends replacing all references in the proposed O&G PIP for "minor modifications at existing 
true minor oil and natural gas sources" with "minor modifications at existing oil and natural gas somces". 

EPA should revise paragraph A under section 40 CPR §49.153(a)(l)(ii)(A) to include the language in red 
below. 
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For the pollutant being evaluated, determine whether your proposed modification is subject to 
review under the applicable major NSR program. If the modification at your existing major 
source does not qualifY as a major modification under that program based on the actual-to
projected-actual test, it is considered a minor modification and is subject to the minor NSR 
program requirements, if the net emissions increase from the actual-to-projected-actual test is 
equal to or exceeds the minor NSR threshold listed in Table 1 of this section, =~.:;_;::_= 

~~"-"'~'-'--=~=~~~~t:-='--'-==-'-'~'-0.-~~~~~ For a modification at your existing 
minor source, go to Step 2 (paragraph (a)(J)(ii)(B) of this section). 

Issue 3- Natural Gas Processing Plants 

The EPA should include natural gas processing plants (gas plants) within the scope of the O&G FIP. Gas 
plants contain similar unit operations (e.g., compression, dehydration) found in production operations, so 
extending the O&G FIP to cover gas plants would not be conceptually or functionally different than a HP 
that covers only production operations. Moreover, gas plants often must be reconfigured to accommodate 
changes in upstream production operations. In order to prevent permitting delays at gas plants which will 
result in corresponding delays in production activities, gas plants must have a streamlined mechanism to 
get initial permits and to permit minor modifications. 

In any event, similar to the clarifications provided in 40 CFR 60.5430 ofNSPS 0000, the EPA should 
clarify that Joule-Thompson valve, dew point depression valve, or an isolated or standalone Joule
Thompson skid does not make production operations a natural gas processing plant. 

Recommendation 3- Natural Gas Processing Plants 

Modify the language in §49.10l(b)(l)(i) to read: 

(i) The facility is an oil and natural gas production facility !!L!!:!:!.!!:!l:!!Lfl!!.!J!.!!!J~~'llJ2!:!!.!1!. as 
defined in §49.102; 

Add the following definition to §49.1 02 for natural gas processing plant from NSPS 0000: 

1.2 Federal Air Regulations Incorporated by Referen ce 

Proposed Language 
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40 CPR 49.105 requires that oil and natural gas sources using the PIP registration process comply with 
six specific federal new source performance standatds (NSPS) and national emission standards for 
hazardous air pollutant (NESHAP) regulations. 

Issue 1 - Incorporation by Reference 

The proposed rule appears to make an "evergreen" incorporation by reference -i.e., whenever the O&G 
PIP is invoked, the rule appears to require application of the then-current version of each incorporated 
regulation. API does not object to this approach as a practical matter because the then-current version of 
each rule will apply on its own terms to affected oources. However, it is beyond EPA's authority to make 
an "evergreen" incorporation by reference because any amendment of the incorporated rules would result 
in an amendment to the O&G PIP, which effectively would be accomplished without notice and comment 
rulemaking as to the PIP. We recommend that EPA incorporate into the O&G PIP the rules as they stand 
at the time the PIP is promulgated. The PIP can easily be amended later if significant changes are male 
to the underlying rules. 

Recommendation 1 - Incorporation by Reference 

(a) For true minor sources that are subject to 40 CFR part 63, subpart DDDDD (National 
Emission Standards for Hazardous Air Pollutants for Major Sources: Industrial, Commercial, 
and Institutional Boilers and Process Heaters), for purposes of this FIP, sources must comply 
with all of the applicable provisions of the standard~~=:;,::,;:_:::::.:...::.~..~~=~~:.::;..;:;;:._;;;;;,.;::.. 

(b) For true minor sources that are subject to 40 CFR part 60, subpart III!- Standards of 
Performance for Stationary Compression Ignition Internal Combustion Engines, for purposes of 
this FIP, sources must comply with all of the applicable provisions of the ''ronrJ,'JrrJ :::::.:..;;.;.;.;=~;;;.;. 

(c) For true minor sources that are subject to 40 CFR part 60, subpart JJJJ- Standards of 
Performance for Stationary Spark Ignition Internal Combustion Engines, for purposes of this 
FIP, sources must comply with all of the applicable provisions of the 

(d) For true minor sources that are subject to 40 CFR part 60, subpart Kb -Standards of 
Performance for Volatile Organic Liquid Storage Vessels, for purposes of this FIP, sources must 
comply with all of the applicable provisions of the 

(e) For true minor sources that are subject to subpart OOOOa, Emission Standards for New and 
Modified Sources in the Oil and Natural Gas Sector,for purposes of this FIP, sources must 
comply with all of the of the ~tnnn,·wn~.;.;;.:.,=;:.::;.,;;:;.;,.,:~..::.;;..;.=:,;:,::,;:...=~:..=..,;;,;;.,:;,_ 
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(f) For true minor sources that are subject to 40 CFR part 63, subpart HH- National Emission 
Standards for Hazardous Air Pollutants from Oil and Natural Gas Production Facilities, for 
purposes of this FIP, sources must comply with all of the applicable provisions of the standard as 

The current list of referenced federal NSPS and NESHAP regulation does not include 40 CPR Part 63 
Subpart ZZZZ- National Emission Standards for Hazardous Air Pollutants for Stationary Reciprocating 
Internal Combustion Engines. EPA should make it clear in the preamble and ensure that no regulatory 
language of the FIP excludes oil and gas sources from relying on Subpart ZZZZ to limit the potential to 

emit of engines to be able to qualify for the PIP. 

This rule should be included in the list of referenced rules to make it clear that the O&G PIP applies to 
stationary engines at O&G sources. 

Recommendation - NESHAP ZZZZ 

Issue 3 - NSPS OOOOa Typographic Error 

There is a typographic error in the reference to the proposed NSPS OOOOa standard. The word 
"applicable" should be included, as it is in the references to the other five regulations. 

Recommendation 3 - NSPS OOOOa Typographic Error 

(e) For sources that are subject to subpart OOOOa, Emission Standards for New and Modified 
Sources in the Oil and Natural Gas Sector, for purposes of this FIP, sources must comply with all 
ofthe ofthe 

2.0 Proposed Registration Process 

The CAA provision mandating minor NSR programs is section 110(a)(2)(C). It provides significant 
flexibility to permitting agencies as to how they structure their permitting programs for the construction 
and operation of minor sources. Courts have ruled that states have wide discretion in the design of their 
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programs. See Train v. NRDC, 421 U.S. 60, 79 (1975)(" The Act gives the Agency no authority to 
question the wisdom of a State's choices of emission limitations if they are part of a plan which satisfies 
the standards of§ 110 (a) (2), and the Agency may devise and promulgate a specific plan of its own only 
if a State fails to submit an implementation plan \\hich satisfies those standards."). Given the difficulties 
in quantifying emissions for oil and gas production operations prior to production, several states have 
used the available flexibility to implement oil and gas-specific programs to customize the process in order 
to take advantage of the flexibility provided in the Act and ensure accurate information is provided during 
the initial permitting process to avoid unnecessary burden to the permitting agencies to update 
information submitted before emissions data is available. In addition to creating agency processing 
burden, the submittal of inaccurate information can create confusion for operators, inspectors, and the 
public. EPA should follow the examples of the states that have addressed oil and gas sources in 
streamlined minor NSR programs. This will ensure oil and gas development on Indian lands is not 
disadvantaged as compared to pursuing development on non-Indian lands with established state 
streamlined permitting processes. 

2.1 Pre-construction registration process 

Proposed Language 

Issue 

Minor sources complying with §§49.101 to 49.105 for oil and natural gas production, as defined 
in §49.102, must submit a registration form 30 days prior to beginning construction that contains 
the information in §49.160(c)(2). The form titled "Registration for New True Minor Oil and 
Natural Gas Sources and Minor Modifications at Existing Oil and Natural Gas Sources" is 
available at: http://www.epa.gov/airltriballtribalnsr.html or from EPA Regional Offices. This 
form is submitted instead of the application form required in §49.160(c)(l)(iii) 
[§49.160(c)(l)(iv)}. 

The current registration form requires that oil and gas operators quantify emissions and provide 
production rates as part of the pre-construction registration process [ §49 .160( c )(2)]. 

Upstream oil and gas activities have many unique permitting challenges due to the uncertainty ofwhatthe 
well will actually produce, if anything (e.g., sometimes wells are dry holes). As previously mentioned, 
the potential for drilling a well that does not produce any oil and/or gas was acknowledged by EPA in the 
FBIR FIP. Therefore, it is not possible to quantifY emissions with any certainty prior to completing the 
well and obtaining site-specific production data. Many states such as Wyoming, Colorado, North Dakota, 
and Texas have acknowledged the unique challenges presented for permitting well production sites. 
These states have established guidance and mechanisms which allow operators to drill, complete, and 
initially produce the well before determining what type of permit will be required. These states 
understand that these activities often must be implemented in order to obtain the information necessary to 
characterize air emissions and pursue an appropriate air permit. 
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North Dakota 

"It should be noted that emissions associated with the exploration and production of O&G 

resources cannot be predicted with any degree of precision or accuracy until after it is 
determined the oil or gas well will actually produce and site specific production data are 

collected and known. Therefore, unlike other stationary sources for which projected emissions 
upon startup can be estimated in advance for purposes of pre-construction air permitting, 

emissions from O&G exploration and production facilities are only known post-construction and 
completion" [North Dakota Department of Health Bakken Pool Oil and Gas Production 

Facilities Air Pollution Control Permitting & Compliance Guidance dated 51212011 Page 5}. 

Colorado 

"Oil and gas exploration activities are activities for which it is difficult for the owner or operator 

to estimate what emission equipment will be required, and therefore what emissions will occur, 
until the exploration activities are already underway, and near completion. For this reason, the 

Air Pollution Control Division (Division) has extended a temporary exemption from APEN and 
permit requirements for such activities. Before commencing exploration activities, the source 
must notifY the Colorado Oil and Gas Conservation Commission (COGCC). In this way, the 

Division is aware of the activities and will be able to address any concerns that are raised by the 
public. Once an owner or operator has determined that an oil or gas well will be produced, and 

has filed well completion information, the owner or operator must file an AP EN and a permit 
application within 30 days of that completion filing" [Reg 3 Part G Statement of Basis Page 

246}. 

Wyoming 

"At O&G facilities production rates and associated pollutant emissions are usually unknown 

prior to start up. The AQD has tailored a permitting program allowing for the start up or 
modification ofO&G facilities prior to permittingprovided specific emission control 
requirements are met [Wyoming Air Quality Division C6 S2 O&G Production" Facilities 

Permitting Guidance dated September 2013 Page 3 of76]. 

Texas 

"What is the Start of Construction Date? 
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When determining the applicability of air authorizations under §106.352 and the oil and gas 
standard permit, it is important to consider the Start of Construction of the project or 
registration. The start of construction is the date on which construction begins at a site after the 
well has been drilled and tested. The post-well test construction (i.e. building pads for engines, 
installing platforms for tanks, etc.) is when the start of construction should be considered. For 
sites that are not well tested (such as midstream sites or gathering stations), the start of 
construction is considered the date on which equipment is brought onsite or physical 
modifications are made at a site in order to install equipment" [Texas Commission on 
Environmental Quality Commence Construction Guidance for 0& G operations]. 

Under the proposed FIP, operators must obtain an air permit prior to constructing or modifying a 

stationary source. As described above, well production sites have unique challenges in estimating 
emissions before site-specific data can be obtained Accordingly, the requirement to have "permit-in
hand" effectively limits the usefulness of the proposed FIP as a streamlined permitting approach because 
operators will not have definitive site-specific information to accurately estimate emissions or prodoction 
rates and be able to make the appropriate representations in the registration application. 

As a consequence, the proposed O&G FIP would not meet core streamlining objectives: 

1. Minimize the time required to obtain authorization to construct and operate facilities; and 

2. Reduce the burden of application processing by the permitting agencies for similar sources. 

After starting up a well, operators would be forced to almost immediately file registration modification 
packages to correct and/or supplement the information submitted with the pre-construction registration 
This iterative permitting approach would increase the backlog and burden to EPA permitting departments 
and eliminate core benefits to a streamlined permitting program. This approach would add confusion for 
the public and create uncertainty in whether the FIP appropriately addresses the industry if a large volume 
of sites are continuously submitting modifications. 

To address the unique challenges of permitting upstream well production sites, API recommends that the 
EPA provide a mechanism to allow operators to drill, complete, and initially produce from gas and/or oil 
wells to obtain the information necessary to accurately estimate emissions and apply for appropriate air 
permits. 

API believes it is in the best interest of the opemtors, EPA, and the public to ensure emission 
representations are accurate. In addition to creating confusion and burden, unsupported emission 
estimates may incorrectly be used for modeling exercises and other impact analyses. 

More importantly, the proposed approach would put many operators in an impossible compliance 
situation because emissions information needed to accurately determine permitting requirements would in 
many cases not be available until after the well is completed. In this situation, EPA has ample authority 
to devise a two-step permitting process where an initial permit is obtained based on available information 
and then, as needed, that permit is revised or amended once the properties of the well are actually known. 
Permitting in this manner can reasonably be accommodated under the expansive scope of§ 110(a)(2)(C). 
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Additionally, it is more logical for production sites to submit their registration 30 days prior to tre first 
date of production and not 30 days prior to construction. This is tre most effective time line as drilling or 
surface equipment installation can occur well ahead of production. If registration was submitted 30 days 
prior to first date of production, EPA can anticipate that the post-construction registration will be 
submitted in 90 days. 

Finally, for oil and gas emissions sources the terms "total allowable emissions" and "total actual 
emissions" do not accurately represent emissions. Emissions from oil and gas production are dictated by 
the production of the well, which declines over time. The production rates and the pressure of the well 
peaks after the well is drilled and declines rapidly at the beginning and continues to decline over time as 
the reservoir is depleted or drained. Unlike a plant that is designed for a maximum throughput, which is 
used to calculate a "total allowable emission" rate, production facilities are limited by what the wen 
produces, which is a natural source that the operator does not have control over. 

Recommendation 

Registration under the proposed FIP should consist of a two-part process: 

Part 1 should allow the owner or operator to register the facility under the O&G FIP without having to 
supply information that is not available before the well has been completed and production data has been 
obtained. The "Registration for New Oil and Natural Gas Sources and Minor Modifications at Existing 
Oil and Natural Gas Sources" form should be modified to remove information not available prior to 
initial production such as material throughputs, production data, and emission estimates. Part 1 of the 
submittal should focus on the owner and operator information, well location description, production 
equipment anticipated to be installed, and the anticipated first date of production. Part 1 registration 
should be submitted 30 days prior to the anticipated first date of production and should satisfy all rre
construction requirements. 

Part 2 of the process would require the owner or operator to supply information on emissions and 
production rates as part of a notification process within 60 days after first date of production as that date 
is reported as part of the mineral rights royalty notification processes under the Department of Interior. 
To facilitate this information, API proposes to create a new notification form (see attachment A). API 
also proposed changes to the forms to remove actual emissions data and to submit the projected allowable 
from the equipment, based on the initial production If EPA needs to quantify actual emissions, the 
information will only be accurate through an emission inventory, versus utilizing data submitted with the 
permit application, due to the actual emissions decreasing over time. 

API recommends modifying 49 CFR 49.160(c)(l)(iii) as follows: 

Minor sources complying with §§49.101 to 49.105 for oil and natural gas production, as defined 
in §49.1 02, must submit a registration form 30 days prior toflrst date 
~~mfi~'ff:H11+H't+e-~"H'H'I-Hi~e&~'H£1H'I§-'f14e-H'Ife:I"Hfl9+N'ff'I-,~~'-:-H1+1+G1+# The farm titled 
"Registration for New True Minor Oil and Natural Gas Sources and Minor Modifications at 
Existing Oil and Natural Gas Sources" is available at: 
http://www.epa.gov/airltriballtribalnsr.html or from EPA Regional Offices. This form is 
submitted instead of the application form required in §49.160(c)(J)(iii). Part 2 of the 
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The rule should make clear that, if a change in permitting approach is needed as a result of the newly 
available information (e.g., a synthetic minor permit is needed for a well that previously was anticipated 
to be a true minor source), time will be provided to obtain the needed permit and that the affected source 
will not be considered in violation of the permitting program solely by virtue of having to obtain a 
different permit due to the newly available information. Such an approach is well within EPA's authority 
under the law because, under these unique circumstances, it would be impossible prior to construction to 
accurately characterize emissions from the source. It would be unreasonable and unlawful to construe the 
CAA pre-construction permitting programs to impose liability on an affected source in a situation where 
neither EPA nor the source has adequate information to characterize the source until after well production 
begins. 

3.0 Facilitate Routine Process Changes 

3.1 Provide Pre-approved Mechanisms to Allow Routi ne Process Changes 

Proposed Language 

Issue 

Owners and operators of new true minor oil and natural gas sources or minor modifications at 
existing true minor oil and natural gas sources as determined pursuant to 40 CFR 49.153(a) that 
meet the criteria specified in paragraphs (b)(l)(i) through (b)(l)(v) of this section, shall comply 
with the requirements of §§49.104 and 49.105, unless the owner or operator obtains a site
specific permit as specified in paragraph (b)(2) or (b)(3) of this paragraph [§49.101 (b)(J)}. 

As API explained in its petition for reconsideration, emission sources, such as internal combustion 
engines, often are relocated on short notice, and, on occasion relocation must be changed with little 
advance warning to prevent significant operational disruption such as well shut-ins. Given these realities, 
a 30-day advance notice requirement is incompatible with relocation practices in the oil and gas sector. 

It is common practice in the oil and gas sector to maintain a pool of engines so that when an engine in the 
field needs repairs or maintenance that engine can be removed and immediately replaced with an engine 
from the pool. The removed engine is then taken to another location for the needed repairs or maintenance 
to be performed. This practice avoids the delays and potential safety hazards associated with on-site 
maintenance. To minimize production disruptions and align with state permitting programs for oil and ~s 
such as Colorado, Wyoming, North Dakota, and Utah, the proposed FIP for oil and gas operations should 
authorize such engine swaps. 
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Recommendation 

API recommends that the proposed O&G FIP clarify that the following routine changes do not constitute 
a "modification" subject to the registration process. These changes should be allowed without requiring 
pre-registration or notification prior to making the change as long the change does not impact the 
facility's minor source status: 

1. Replacement-in-kind of internal combustion engines and temporary engines 
2. Control device additions, removals, and replacements (as allowed by federal rules) 

Within 60 calendar days of completing of one of the authorized equipment changes, owners or operators 
can provide an updated registration package identifYing any changes to the emission units provided in the 
existing registration package. 

Owners and operators of new true minor oil and natural gas sources or minor modifications at 
existing oil and natural gas sources as determined pursuant to 40 CFR 49.153(a) that meet the 
criteria specified in paragraphs (b)(1)(i) through (b)(1)(v) of this section, shall comply with the 
requirements of §§49.104 and 49.105, unless the owner or operator obtains a site-specific permit 
as specified in paragraph (b)(2) or (b)(3) of this paragraph [§49.101(b)(l)}. 

4.0 Streamlined Synthetic Minor Process 

4.1 No Streamlined Permitting Process for Synthetic Minor Sources 

Proposed Language 

Owners and operators of new true minor oil and natural gas sources or minor modifications at 
existing true minor oil and natural gas sources as determined pursuant to 40 CFR 49.153(a) that 
meet the criteria specified in paragraphs (b)(l)(i) through (b)(1)(v) of this section, shall comply 
with the requirements of §§49.104 and 49.105, unless the owner or operator obtains a site
specific permit as specified in paragraph (b)(2) or (b)(3) of this paragraph [§49.101 (b)(l)(iii)}. 

(iii) The oil and natural gas production facility ;s a new true minor source or minor modification 
of an existing true minor source as determined under §49.153; 
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Issue 

The proposed O&G FIP does not provide a streamlined mechanism to obtain synthetic minor permits for 
oil and natural gas sources. Oil and natural gas sources appear to only be able to obtain synthetic minor 
permits through the complicated and time-consuming case-by-case permitting process established in 
§49.158. The delays associated with case-by-case permitting are a significant obstacle to projects 
involving construction or modification, as well as a significant drain on agency resources. 

The absence of a streamlining mechanism would place oil and natural gas development in Indian Country 
at a distinct disadvantage to development on adjacent areas under state authority, which include 
streamlined permitting programs for oil and natural gas sources. This disproportionately disadvantages 
oil and gas sources. EPA provides streamlined permitting mechanisms for Bundle 1 sources such as 
gasoline dispensing in both attainment and non-attainment areas (see §49.164). Despite API driving the 
need for EPA to establish streamlined permitting mechanisms for obtaining synthetic minor status, no 
mechanism was provided for oil and gas sources while mechanisms were created for other sources. 

The O&G FIP should enable the owner/operator of an oil and gas source to voluntarily (and at the 
owner/operator's sole discretion) certify emission rates (including necessary emission calculations and 
representations) to EPA (or a delegated permitting authority) for the purposes of obtaining legally and 
practically enforceable synthetic minor emissions limitations for both criteria pollutants and HAPs. Such 
limitations should be effective under all programs under the CAA with emissions-based applicability, 
including the prevention of significant deterioration ("PSD") permitting program, the Title V operating 
permit program, NSPS rules, and NESHAP requirements. The efficacy of such an approach has been 
demonstrated in numerous states with oil and gas development such as Texas, Colorado, Wyoming, Ohio, 
Utah, and Oklahoma. 

Recommendation 

API proposes to create a new section, 49 CFR §49 .1 06, in the O&G FIP with pre-defined emission 
standards and associated monitoring, recordkeeping, and reporting (MRR) requirements to obtain 
synthetic minor status. Similar to the concept of the proposed O&G FIP registration process, operators 
would be able to voluntarily elect to comply with emission standards as an alternative to applying for a 
source-specific synthetic minor permit under §49.158. The emission standards would include MRR to 
ensure practical enforceability and similar to the FBIR apply upon startup for those sources electing to use 
the streamlined synthetic minor permitting option. 
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Part 2 of the 2-part registration process will provide a box allowing the operator to affirmatively register 
the source as opting-in to the synthetic minor PIP provisions in §49.106 as well as identifying the relevant 
NSPS and/or NESHAP monitoring and recordkeeping the facility will use to verify compliance with the 
emission caps identified under Option (b). 

5.0 Non-attainment Areas 

5.1 Lack of Coverage for Regions Transitioning from Attainment to Nonattainment 

Proposed Language 

Issue 

(1) Owners and operators of new true minor oil and natural gas sources or minor modifications 
at existing true minor oil and natural gas sources as determined pursuant to 40 CFR 49.153(a) 
that meet the criteria specified in paragraphs (b)(J)(i) through (b)(l)(v) of this section, shall 
comply with the requirements of §§49.104 and 49.105, unless the owner or operator obtains a 
site-specific permit as specified in paragraph (b)(2) or (b)(3) of this paragraph. 

(v) The oil and natural gas production facility is not located in a designated nonattainment area. 

[ 49.1 OJ (b)(J)(iv)] 

API supports EPA's decision not to propose standards for existing O&G sources located in or near 
nonattainment areas. We agree with the Agency that such standards can and should be developed on a 
regional basis in a way that reflects local air quality characteristics and needs. Having said that, API is 
very concerned that the proposed FIP does not include a mechanism for permitting new minor sources 
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and minor modifications in nonattainment areas. With the new, lower ozone NAAQS and the likelihood 
of future downward adjustments to other NAAQS, it is reasonable to expect that certain areas with O&G 
operations that currently are in attainment with NAAQS will be designated as nonattainment with the new 
standards. If a mechanism for permitting new and modified minor sources does not exist in such areas, a 
nonattainment designation can be tantamount to a construction moratorium for O&G sources. This 
outcome would completely frustrate the whole purpose of promulgating a PIP as the means for ensuring 
quick and streamlined permitting of minor sources on Indian lands. 

During the delay associated with any area-specific minor NSR nonattainment program, the source
specific permitting burden will increase for both major sources and minor sources. As stated by EPA 
itself, it is not viable for EPA to deny coverage of this PIP for nonattainment areas "due to our inability to 
process hundreds of true minor source permits in an acceptable timeframe." 80 Fed. Reg. at 56568. For 
example, note EPA Region 8's receipt of over 6,000 oil and gas minor source registrations to date. 

In the other minor NSR streamlined permitting rules for Bundle 1, EPA included provisions that would 
allow continued use of streamlined permitting in nonattainment areas. See, 80 Fed. Reg. 25068 (May 1, 
20 15). EPA has provided no nonattainment options for oil and gas sources. 

To avoid this problem, API recommends that applicability of the PIP should be extended to areas that are 
newly designated nonattainment for any applicable NAAQS. We recommend that the PIP should be 
available at least for the period between nonattairnnent designation and the point at which a 
nonattainment minor source permitting program is established. Under this approach, the PIP would serve 
as a temporary "bridge" that would allow continued development and operation of O&G sources under 
the PIP if nonattainment designation occurs, but only until area-specific attainment plans can be 
developed and, if determined to be necessary and awropriate, new permitting rules are put in place. API 
recognizes that attainment plans are not mandated for marginal nonattainment areas. API recommends 
that the PIP should stay in place for oil and gas sources until any attainment plan that is required is 
developed and if such plan includes a different minor NSR program to replace the PIP for oil and gas 
sources in the nonattainment area. 

This approach would protect air quality in new nonattainment areas because new minor O&G sources 
could be developed only under the stringent rules incorporated into the PIP. So, at most, only nominal 
additional emissions would be added to the new nonattainment area. Also, as needed for purposes of 
developing an effective nonattainment SIP for a given area, EPA and the Tribes would have to holistically 
evaluate all emissions, stationary and mobile, to determine the appropriate solution for achieving 
attainment, which may not be limited to oil and gas sources. EPA and the Tribes always have authority to 
impose additional obligations on sources covered by the PIP (but, only as needed to demonstrate that 
attainment will be achieved by the applicable deadline and that reasonable progress will be made in tre 
meantime). Therefore, appropriate regulatory "taibring" could be done to make sure that use of the HP 
ultimately would not unreasonably interfere with nonattainment planning or eventual NAAQS attainment. 

In the absence of providing this flexibility, new sources or modifications in Indian Country that 
transitions to nonattainment under the new ozone standard will be required to obtain site-specific permits 
after October 1, 2017. Based on historic performance of issuing permits, it will be difficult, if not 
impossible, for all affected sources to obtain case-by-case permits in a timely manner because of the 
substantial increase in permit burden on the agency for both major and minor sources, as described above. 
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Accordingly, oil and gas sources in non-attainment areas face the prospect of ceasing development in 
Indian Country that is designated as nonattainment. 

Recommendation 

API suggests that the FIP should apply in attainment areas and during the transition from when an area is 
designated non-attainment and when a regional attainment FIP can be finalized and if that specific 
attainment FIP changes the minor NSR program for oil and gas sources. Registration will be required if 
facility emissions are greater than the Minor NSR thresholds for nonattainment areas. Facilities could 
only utilize the FIP in the transition period if emissions are less than major NSR thresholds. 

(1) Owners and operators of new ~:+'He-minor oil and natural gas sources or minor modifications 
at existing oil and natural gas sources as determined pursuant to 40 CFR 49.153(a) 
that meet the criteria specified in paragraphs (b)(J)(i) through (b)(l)(v) of this section, shall 
comply with the requirements of §§49.104 and 49.105, unless the owner or operator obtains a 
site-specific permit as specified in paragraph (b)(2) or (b)(3) of this paragraph. 

(v) The oil and natural gas production facility is not located in a desigl'lat:ed nonattainment area 
nrn•nncu attainment that ''1111Pf<'WJt1P~ For•un•o 

less than NNSR thresholdv. 

[49.1 OJ (b)(J)(iv)] 

5.2 Undefined Criteria for Requiring Site-Specific Permits 

Proposed Language 

Issue 

(3) Owners and operators of facilities that meet the criteria specified in paragraph (b)(J) of this 
section that the Reviewing Authority requires to obtain a site-specific permit to ensure protection 
of the NAAQS as specified in 40 CFR §49.155 before beginning construction are not required to 
comply with §§49.101 to 49.105 [§49.10J(b)(3)}. 

This provision appears to allow the permitting authority to require case-by-case permitting of an affected 
source when needed "to ensure protection of the NAAQS." API does not object to this provision in 
concept and we understand that the FIP should not be available as an alternative to case-by-case 
permitting in situations where compliance with the FIP would not prevent a NAAQS violation. 

Due to the long lead times for obtaining site-specific permits, if EPA rejects the registration and requests 
a site-specific permit, it can result in significant impacts to energy development and considerable 
uncertainty for enforcement risk to operators. The language in §49 .1 01 (b )(3) provides no criteria for 
which EPA intends to pursue this authority. Accordingly, different permit writers could employ this 
authority inconsistently thereby disadvantaging one company from another. Costs associated with oil and 
gas development accrue on a daily basis and open-ended delays from arbitrary criteria can result in 
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significant economic impacts to oil and gas companies who met the criteria outlined in the O&G FIP for 
registering their source under the streamlined permitting program. 

The rule should include additional criteria to make sure this provision is limited to situations where the 
affected source contributes to an air quality violation. For example, it is often the case in PSD permitting 
that modeling predicts the existence of a NAAQS exceedance, but the proposed source or modification is 
determined not culpable for the predicted exceedance because its contribution to the predicted exceedance 
is too small. In other words, a PSD permit can and should be issued for a proposed source or 
modification- even when modeling predicts a NAAQS exceedance- when it is determined that the 
source or modification does not cause or contribute to the predicted exceedance. 

The O&G FIP should include similar limits on the ability of a permitting authority to require case-by-<:ase 
permitting for an affected source otherwise eligible for the FIP. 

Recommendation 

With the inclusion of a transition policy allowing the proposed O&G FIP to be available for use in 
marginal and moderate non-attainment areas, the authority to require site-specific permitting to ensure 
protection of the NAAQS pursuant to §49.10l(b )(3) should no longer be required. 

If EPA believes it must maintain this authority, the Agency must specify in the Rule specific criteria for 
which it will use its authority. EPA should provide supporting documentation justifying any rejection of 
an oil and gas source to utilize the O&G FIP registration process that otherwise meets the qualifying 
criteria outlined in the Rule. Due to the considerable costs associated with project delays, the Ageocy 
should notify the operator of such a determination within 15 calendar days of receipt of registration 
package. 

API suggests the following changes to §49.10l(b)(3): 

6.0 Endangered Species Act and National Historic Preservation Act 

Proposed Language 

49 CFR §49 .1 04 of the proposed O&G FIP establishes requirements for ensuring compliance with the 
federal Endangered Species Act (ESA) and National Historic Preservation Act (NHPA). 

Issue 
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The proposed rule would require affected sources to satisfy one of two alternative provisions addressing 
the Endangered Species Act (ESA) and the National Historic Preservation Act (NHPA). If the proposed 
source or modification already had undergone review under these laws (e.g., in connection with approvals 
issued by the Bureau of Land Management), then documentation of that prior review must be submitted 
to EPA and the relevant Tribe as a condition of using the FIP. The source also must show it is in 
compliance with any relevant requirements flowing from that prior review. Proposed§ 49.104(a)(l). 

If the proposed source or modification has not undergone prior ESA or NHPA review, then the source 
must conduct ESA and NHPA screening using a specified procedure, the screening must be submitted to 
EPA and the relevant Tribe, and the source must obtain written confirmation from EPA that it has 
satisfied the screening requirements before the FIP may be used. Proposed § 49.104(a)(2). 

In the preamble to the proposed rule, EPA provides the following rationale for these requirements: 
"Although the individual coverage of each source that would operate under the FIP would not constitute a 
separate triggering action for ESA or NHP A purposes, we believe that the proposed FIP' s procedures 
relating to listed threatened or endangered species and historic properties provide an appropriate site 
specific means of addressing issues regarding potential impacts on those resources in connection with 
sources that could be covered under the FIP." 80 Fed. Reg. at 56566. 

Imposition of these ESA and NHP A requirements as conditions of using the FIP is unlawful and 
unreasonable. It is unlawful because the ESA and NHP A are triggered only when a federal action is 
taken. As EPA acknowledges in the preamble, the use of the FIP by an affected source does not require 
any federal action. Therefore, there is no need or justification for imposing ESA or NHP A requirements 
when an affected source avails itself of the FIP. 

These requirements are unreasonable because they stand to frustrate the entire purpose of the FIP. EPA 
stresses in the preamble that the purpose of the FIP is to provide a "streamlined" approach to permitting 
minor O&G sources on Indian lands, which would be accomplished in part by imposing "unambiguous" 
requirements on affected sources. !d. at 56557. EPA further explains that the FIP is intended to "reduce 
burden for sources and the Reviewing Authority and prevent delays in new construction due to the minor 
NSR permitting obligation." !d. 

None of these goals would be realized if the proposed ESA and NHPA requirements are finalized. The 
FIP would not be a "streamlined" permitting alternative when ESA and NHP A review had not previously 
been conducted because the FIP could not be used until screening was completed, the screening was 
submitted to EPA, and EPA reviewed and approved in writing the results of the screening. In the best of 
situations, this process will impose significant delay on the use of the FIP. While that is bad enough, this 
process is ripe for abuse because it invites third parties to use the process as a mechanism for opposing 
O&G projects. In the face of objections, EPA will have no choice but to stop the process for the time 
needed to assess and respond to the comments. Even meritless objections will slow permitting to a crawl. 

Moreover, under these procedures, the FIP would certainly not impose "unambiguous" requirements. 
Case-specific ESA and NHP A review is the antithesis of an unambiguous process. Also, these 
procedures certainly would not "reduce the burden" of permitting for affected sources and EPA. Injecting 
ESA and NHP A review into the FIP process has the opposite effect of substantially increasing permitting 
burdens and disadvantage development in Indian Country. In short, the proposed approach to 
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implementing the ESA and NHPA would unreasonably interfere with all of the purposes EPA describes 
as the basis for this rule. 

Notably, the approach taken here is unique to the proposed FIP as compared to any other directly 
applicable substantive CAA rule. For example, EPA recently proposed changes to NSPS Subpart 0000, 
which also applies to affected sources that would be covered by the FIP (indeed, NSPS 0000 is 
incorporated by reference into the FIP). There is no mention whatsoever of ESA or NHP A in the NSPS 
OOOOa proposal. Yet, like the FIP, NSPS 0000 (and the proposed NSPS OOOOa) effectively 
authorizes the construction of new sources and modification of existing sources. And, like the FIP, NSPS 
0000 applies directly to affected sources without any need or requirement for case-specific 
authorization or decision-making. The difference in approach between the proposed FIP and other 
directly applicable CAA substantive rules is unexplained and unexplainable. Therefore, there is no 
justification for imposing ESA and NHPA requirements under the FIP. 

Recommendation 

API proposes that EPA remove section §49 .1 04 from the proposed FIP, as the FIP does not trigger ESA 
or NHP A review. 

7.0 Miscellaneous 

7.1 Indian Country definition 

Proposed Language 

EPA proposes to modify the definition oflndian country in 40 CFR 49.152 to read as follows:2 

Indian country, as defined in 18 U.S. C. 1151, means the following: 

1) All land within the limits of any Indian reservation under the jurisdiction of the United States 
government, notwithstanding the issuance of any patent and including rights-of-way running 
through the reservation; 

2) All dependent Indian communities within the borders of the United States whether within the 
original or subsequently acquired territory thereof and whether within or without the limits of a 
state; and 

3) All Indian allotments, the Indian titles to which have not been extinguished, including rights of 
way running through the same. 

2 New material in bold. 
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4) For purposes of this rule, references to Indian country include all Indian reservation lands 
where no EPA-approved program is in place and all other areas of Indian country where no 
EPA-approved program is in place and over which an Indian tribe, or the EPA, has 
demonstrated that a tribe has jurisdiction. 

Issue 

The EPA should not be vested with power to make determinations or demonstrations about Tribal 
jurisdiction. Any such demonstration of jurisdiction should be left to the sovereign whose jurisdiction is 
being asserted. In this case that sovereign is the Tribe, not the federal government or an agency ofthe 
federal government. Although EPA has indicated that this should only impact Trust lands in Oklahoma, 
Tribal allotments would also be impacted by the change in definition. 

Recommendation 

EPA proposes to modify the definition oflndian country in 40 CPR 49.152 to read as follows:2 

Indian country, as defined in 18 U.S. C. 1151, means the following: 

(1) all land within the limits of any Indian reservation under the jurisdiction of the United 
States government, notwithstanding the issuance of any patent and including rights-of 
way running through the reservation; 

(2) all dependent Indian communities within the borders of the United States whether within 
the original or subsequently acquired territory thereof and whether within or without the 
limits of a state and/or 

(3) all Indian allotments, the Indian titles to which have not been extinguished, including 
rights of way running through the same 

(4) For purposes of this rule, references to Indian Country include all Indian reservation 
lands~~~~~~~~~~~~~8H~~~~~~~~~~~hHHHan 

and 
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Attachment A 
API's Recommended Registration Forms- Part 1 and Part 2 
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Part 1: 30 Days Prior to Construction- General Facility Information 

United States Environmental Protection Agency 
Program 
Address 

Phone 
Fax 

Web address 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

Reviewing Authority 
Program 
Address 

Phone 
Fax 

Web address 

Part 1: 30 Days Prior to Construction-General Facility Information 

FEDERAL IMPLEMENTATION PLAN FOR MANAGING AIR EMISSIONS FROM 
MINOR SOURCES ENGAGED IN OIL AND NATURAL GAS PRODUCTION IN 

INDIAN COUNTRY 
Registration for New Minor Oil and Natural Gas Sources and Minor Modifications at 

Existing Oil and Natural Gas Sources 

Please submit information to: 

[Reviewing Authority 
Address 
Phone] 

A. GENERAL SOURCE INFORMATION (See Instructions Below) 

1. Company Name 2. Source Name 

3. Type of Oil and Natural Gas Operation 4. New Minor Source? D Yes D No 

5. Minor Source Modification? D Yes D No 

6. NAICS Code 7. SIC Code 

8. U.S. Well ID(s) or API Number(s) [if applicable] 

9. Reservation 10. County lla. Latitude llb. Longitude 

[D1scla1mer] The pubhc reportmg and recordkeepmg burden for th1s collectwn of mformatwn 1s estimated to average 6 
hours per response. Send comments on the Agency's need for this information, the accuracy of the provided burden 
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated 
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

1200 Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not 
send the completed form to this address. 

B. CONTACT INFORMATION (See Instructions Below) 

1. Owner Name Title 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

2. Operator Name (if different from owner) 1 itle 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

3. Source Contact Title 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

4. Compliance Contact Title 

Mailing Address 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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Email Address 

Telephone Number Facsimile Number 

C. ATTACHMENTS 

Include all of the following information as attachments to this form: 

D Narrative description of the operations 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

D Identification and description of all emission units and air pollution generating activities (with the exception of the 
exempt emissions units and activities listed in §49.153(c) 

D Identification and description of any air pollution control equipment and compliance monitoring devices or activities 
that are expected to be used at the facility 

D Estimated operating schedules 

D Other 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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Instructions 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

Please answer all questions. If the item does not apply to the source and its operations write "n/a". If the answer is not 
known write "unknown". 

A. General Source Information 

1. Company Name: Provide the complete company name. For corporations, include divisions or subsidiary name, if 
any. 

2. Source Name: Provide the source name. Please note that a source is a site, place, or location that may contain one 
or more air pollution emitting units. 

3. Type of Operation: Indicate the generally accepted name for the production segment operation (e.g., oil and gas 
well site, tank battery, compressor station). 

4. New True Minor Source: [Per Indian Country Minor New Source Review Rule, 40 CFR 49.153]. 
5. True Minor Source Modification: [Per Indian Country Minor New Source Review Rule, 40 CFR 49.153]. 
6. NAICS (North American Industry Classification System): The NAICS Code for your oil and natural gas source 

can be found at the following link for North American Industry Classification System: 
http://www .census.gov/ eos/www/naics/. 

7. SIC Code (Standard Industrial Classification Code): Although the new North American Industry Classification 
System (NAICS) has replaced the SIC codes, much of the Clean Air Act permitting processes continue to use 
these codes. The SIC Code for your oil and natural gas source can be found at the following link for Standard 
Industrial Classification Codes: http:/ /www.osha.gov/pls/imis/sic _ manual.html. 

8. U.S. Well ID or API Number: Provide the ID(s) for all oil and natural gas production wells associated with the 
facility, if applicable. Unique well identifier as assigned by the Federal or State oil and gas regulatory agency with 
primacy, using the American Petroleum Institute (API) Standard for number format (pre-2014) or the Professional 
Petroleum Data Management (PPDM) Association US Well Number Standard (2014-present). Provide IDs for all 
oil and natural gas production wells associated with the facility, if applicable. May not be applicable for 
downstream production sources, such as compressor stations. 

9. Reservation: Provide the name of the Indian reservation within which the source is operating. 
10. County: Provide the County within which the source is operating. 
11. Latitude & Longitude (lla. and llb.): Provide latitude and longitude location(s) in decimal degrees, indicating 

the datum used in parentheses. These are GPS (global positioning system) coordinates. This information should 
be provided in decimal degrees with 6 digits to the right of the decimal point, indicating the datum u;ed in 
parentheses (i.e., NAD 27, NAD 83, WGS 84- WGS 84 is preferred over NAD 27). 

B. Contact Information 

Please provide the information requested in fulL 

1. Owners: List the full name (last, middle initial, first) of all owners ofthe source. 
2. Operator: Provide the name of the operator of the source if it is different from the owner(s). 
3. Source Contact: The source contact must be the local contact authorized to receive requests for data and 

information. 
4. Compliance Contact: The compliance contact must be the local contact responsible for the source's compliance 

with this rule. If this is the same as the Source Contact please note this on the form. 
C. Attachments 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

The information requested in the attachments will enable EPA to understand the type of oil and natural gas production 
source being registered. 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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Part 2: Emission and Production Information 

United States Environmental Protection Agency 
Program 
Address 

Phone 
Fax 

Web address 

Part 2: Emission and Production Information 
Submit 60 days after first date of production 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

Reviewing Authority 
Program 
Address 

Phone 
Fax 

Web address 

FEDERAL IMPLEMENTATION PLAN FOR MANAGING AIR EMISSIONS FROM 
MINOR SOURCES ENGAGED IN OIL AND NATURAL GAS PRODUCTION IN 

INDIAN COUNTRY 
Registration for New Minor Oil and Natural Gas Sources and Minor Modifications at 

Existing Oil and Natural Gas Sources 

Please submit information to: 

[Reviewing Authority 
Address 
Phone] 

A. GENERAL SOURCE INFORMATION (See Instructions Below) 

1. Company Name 2. Source Name 

3. Type of Oil and Natural Gas Operation 4. New Minor Source? D Yes D No 

5. True Source Modification? D Yes D No 

6. NAICS Code 7. SIC Code 

8. U.S. Well ID(s) or API Number(s) [if applicable] 

9. Reservation 10. County lla. Latitude llb. Longitude 

[Disclaimer] The public reporting and recordkeeping burden for this collection of information is estinnted to average 6 
hours per response. Send comments on the Agency's need for this information, the accuracy of the provided burden 
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated 
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

1200 Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not 
send the completed form to this address. 

B. CONTACT INFORMATION (See Instructions Below) 

1. Owner Name Title 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

2. Operator Name (if different from owner) 1 itle 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

3. Source Contact Title 

Mailing Address 

Email Address 

Telephone Number Facsimile Number 

4. Compliance Contact Title 

Mailing Address 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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Email Address 

Telephone Number Facsimile Number 

C. ATTACHMENTS 

Include all of the following information as attachments to this form: 

D Narrative description of the operations 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

D Identification and description of any air pollution control equipment and compliance monitoring devices or activities 

D Type and actual amount of each fuel that will be used 

D Type of raw materials used 

D Actual production rates 

D Actual operating schedules 

D Any existing limitations on source operations affecting emissions or any work practice standards, where applicable, for 
all regulated NSR pollutants at your source. Indicate all requirements referenced in the Oil and Natural Gas FIP that apply 
to emissions units and air pollution generating activities at the source or proposed. Include statements indicating each 
emissions unit that is an emissions unit potentially subject to the requirements referenced in the FIP, but does not meet the 
definition of an affected facility under the referenced requirement, and therefore, is not subject to those requirements. 

D For each emissions unit comprising the new source or modification, estimates of the 
~-Rt'lffi'I'H+ifl+-'Ee-E~ff+Hf!ef'l:l--fl:ll'fH+&-~'fl+l¥-fl:flfl4*:aet+f'-flt+f'\i'--<*l+fl-fte~te--!"*"E'Af'+H'fflfH emissions from the air poll uti on source 
for the following air pollutants: particulate matter, PMlO, PM2.5, sulfur oxides (SOx), nitrogen oxides (NOx), carbon 
monoxide (CO), volatile organic compound (VOC), lead (Pb) and lead compounds, fluorides (gaseous and particulate), 
sulfuric acid mist (H2S04), hydrogen sulfide (H2S), total reduced sulfur (TRS) and reduced sulfur compounds, including 
all calculations for the estimates. 

DIs 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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I Equipment I NSPS/NESHAP Regulation 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 
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D. TABLE OF ESTIMATED EMISSIONS 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

Provide in the table below estimates of the total actual and allowable (potential) emissions in tons per year (tpy) for 
the following pollutants for all emissions units comprising the new source or modification. 

POLLUTANT TOTAL ALLOW ABLE OR POTENTIAL EMISSIONS 
(TPY) 

PM 

PM1o 

PM2.s 

SOx 

NOx 

co 

voc 

Pb 

NH3 

Fluorides 

H2S04 

H2S 

TRS 

Total HAPs 

Benzene 

Ethylbenzene 

Toluene 

Xylenes 

Formaldehyde 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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Instructions 

EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

Please answer all questions. If the item does not apply to the source and its operations write "n/a". If the answer is not 
known write "unknown". 

A. General Source Information 

12. Company Name: Provide the complete company name. For corporations, include divisions or subsidiary name, if 
any. 

13. Source Name: Provide the source name. Please note that a source is a site, place, or location that may contain one 
or more air pollution emitting units. 

14. Type of Operation: Indicate the generally accepted name for the production segment operation (e.g., oil and gas 
well site, tank battery, compressor station). 

15. New True Minor Source: [Per Indian Country Minor New Source Review Rule, 40 CFR 49.153]. 
16. True Minor Source Modification: [Per Indian Country Minor New Source Review Rule, 40 CFR 49.153]. 
17. NAICS (North American Industry Classification System): The NAICS Code for your oil and natural gas source 

can be found at the following link for North American Industry Classification System: 
http://www .census.gov/ eos/www/naics/. 

18. SIC Code (Standard Industrial Classification Code): Although the new North American Industry Classification 
System (NAICS) has replaced the SIC codes, much of the Clean Air Act permitting processes continue to use 
these codes. The SIC Code for your oil and natural gas source can be found at the following link for Standard 
Industrial Classification Codes: http:/ /www.osha.gov/pls/imis/sic _ manual.html. 

19. U.S. Well ID or API Number: Provide the ID(s) for all oil and natural gas production wells associated with the 
facility, if applicable. Unique well identifier as assigned by the Federal or State oil and gas regulatory agency with 
primacy, using the American Petroleum Institute (API) Standard for number format (pre-2014) or the Professional 
Petroleum Data Management (PPDM) Association US Well Number Standard (2014-present). Provide IDs for all 
oil and natural gas production wells associated with the facility, if applicable. May not be applicable for 
downstream production sources, such as compressor stations. 

20. Reservation: Provide the name of the Indian reservation within which the source is operating. 
21. County: Provide the County within which the source is operating. 
22. Latitude & Longitude (lla. and llb.): Provide latitude and longitude location(s) in decimal degrees, indicating 

the datum used in parentheses. These are GPS (global positioning system) coordinates. This information should 
be provided in decimal degrees with 6 digits to the right of the decimal point, indicating the datum u;ed in 
parentheses (i.e., NAD 27, NAD 83, WGS 84- WGS 84 is preferred over NAD 27). 

B. Contact Information 

Please provide the information requested in fulL 

5. Owners: List the full name (last, middle initial, first) of all owners ofthe source. 
6. Operator: Provide the name of the operator of the source if it is different from the owner(s). 
7. Source Contact: The source contact must be the local contact authorized to receive requests for data and 

information. 
8. Compliance Contact: The compliance contact must be the local contact responsible for the source's compliance 

with this rule. If this is the same as the Source Contact please note this on the form. 
C. Attachments 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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EPA Form No. XXXX-XXX 

EPA ICR No. 1230.27 
OMB Control No. 2060-0003 

Approval expires 4/30/2017 

The information requested in the attachments will enable EPA to understand the type of oil and natural gas production 
source being registered and the nature and extent of the air pollutants to be emitted. 

D. Emissions 

1. Emissions: Estimates of actual emissions must take into account equipment, 
operating conditions, and air pollution control measures. ~F-fi:R--€fffi:IH'ifi'ffiflifH:HH:!-HHH--el3f!:ffi'H€-a-tH±FHH:!-H!:-e--i'*Hif'e 

operating hours, production rates, in-place control equipment, and types of materials processed, stored, 
or combusted during the preceding calendar year. H-tffl-<EPM*:-~~:t-l:'l-ette-v<e-+l'!ftt-ffie-tJte+!:ffif-eflA+S-st€A+S--l-l+--Hte 

2. The emission estimates can be based upon actual test data or, in the absence of such data, upon procedures 
acceptable to the Reviewing Authority. The following procedures are generally acceptable for estimating emissions 
from air pollution sources: 

• Unit-specific emission tests; 

• Mass balance calculations; 

• Published, verifiable emission factors that are applicable to the unit (i.e., manufacturer specifications); 

• Other engineering calculations; or 

• Other procedures to estimate emissions specifically approved by the Reviewing Authority. 
3. Guidance for estimating emissions can be found a t http://www.epa.gov/ttn/chief/efpac/index.html. 

Attachment A- API's Recommended Notification Form Part 1 and Part 2 
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December 4, 2015 

The Honorable Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Attention: Docket ID Number EPA-OAR-2013-0685 
Submitted to the Federal eRulemaking Portal 

Howard J. Feldman 

Senior Director, Regulatory and 
Scientific Affairs 

1220 L Street, NW 
Washington, DC 20005-4070 USA 

202-682-8340 

Re: Environmental Protection Agency's (EPA's) "Source Determination for Certain Emission 

Units in the Oil and Natural Gas Sector: Proposed Rule" at 80 FR 56579 (September 18, 2015) 

Dear Administrator McCarthy: 

The American Petroleum Institute ("API") respectful ly submits the attached comments on the 

Environmental Protection Agency's (EPA's) "Source Determination for Certain Emission Units in the Oil 

and Natural Gas Sector: Proposed Rule" at 80 FR 56579 (September 18, 2015). 

API represents over 625 oil and natural gas compani es, leaders of a technology-driven industry that 

supplies most of America's energy, supports more th an 9.8 million jobs and 8 percent ofthe U.S. 

economy, and, since 2000, has invested nearly $2 trillion in U.S. capital projects to advance all form s of 

energy, including alternatives. Collectively, they provide most of the nation's energy and many will b e 

directly impacted by the proposed regulations. 

The proposed rule is part of the President's "Methane Strategy," which includes multiple regulations and 

programs from several different agencies, intended to further reduce greenhouse gas emissions from oil 

and gas operations. However, it's important to take into account the recent methane emission trends 

associated with our industry. Even as U.S. oil and natural gas production has surged, methane emissions 

have declined significantly. For example, EPA's GHG inventory shows methane emissions from 

hydraulically-fractured natural gas wells have fall en nearly 79 percent since 2005 and total methane 
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emissions from natural gas systems are down 11 perc ent over the same period. According to the Energy 

Information Agency, these reductions have occurred during a time when total U.S. gas production has 

increased 44% and, as a result of the increased use of natural gas, C02 emissions from the energy sect or 

are now near 20-year lows. These trends are indicative of what our industry, when given the freedom to 

innovate, can achieve to improve the environment as we bolster our nation's energy security. 

Each of the proposals (NSPS OOOOa, Control Techniqu es Guidelines, and Tribal Minor Source FIP), 

including this one, has potentially significant imp acts on our industry's operations and, collectively, they 

have the potential to hinder our ability to continu e providing the energy our nation demands. These 

cumulative impacts must be considered in conjunctio n with the impacts of the lowered ozone standards 

and the pending Bureau of Land Management (BLM) methane rule, which has not yet been proposed and 

will likely require costly methane controls for som e of the very same emission sources. Our 

organizations have collaborated well in the past and API remains committed to working with EPA and the 

Administration to identify emission control opportu nities that are both cost-effective and, when 

implemented, don't impact safety or hinder our abil ity to provide the energy our nation will continue to 

demand for many years to come. 

Attached are our comments on the "Source Determinat ion for Certain Emission Units in the Oil and 

Natural Gas Sector: Proposed Rule." In summary, API's main points on the proposed rule are: 

1. Proposed Option 1 is our preferred approach. But, it would work only if modified to require state 

agencies and EPA (where it is the permitting author ity) to make a case-by-case source 

determination for pollutant-emitting onshore activi ties that are located inside V4 of a mile. The 

case-by-case determination should consider proximit y and whether the activities, considered 

together, conform to a common sense notion of a plant. 

2. Proposed Option 2 is contrary to law and should not be adopted. The D.C. Circuit Court of 

Appeals in the seminal Alabama Power case ruled that the term "stationary source" must be 

construed in a way that reflects, in EPA's words, a "common sense notion of a plant.' Option 2 

fails to meet this standard because it would require the aggregation of disparate operations that do 

not resemble in any way a "plant." 

As we noted in our comment extension request, we ag ain request that EPA officially re-open the docket 

for all three rulemakings when the proposed BLM met hane rule is published in the Federal Register, to 

allow additional time for public comment once its i nterrelationship with the EPA proposed regulations 

can be fully analyzed. Also, given the limited comm ent period and minimal extension for these complex 

proposals, API will continue its review and, if war ranted, provide supplemental comments to the agency 

that we request be included in the appropriate dock et to protect the record and considered before 

finalizing the rules. 
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We look forward to working with you and your staff as these rules are developed. If you have any 

questions regarding the content of these comments, please contact Matthew Todd ( 202-

682-8319). 

Sincerely, 

Howard J. Feldman 

Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 

Attachment 
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1.0 Introduction 

At the outset, it is important to set the proper context for these comments. Throughout the 
proposal, EPA describes its proposed action as one that would change the current program. It is 
true that the proposal would amount to a "change" in the sense that new words would be added to 
the rules. However, the term "contiguous or adjacent" could never reasonably have been 
interpreted to incorporate a test of functional interrelatedness. So, properly done, any new 
regulatory language that construes the term "contiguous or adjacent" solely in terms of physical 
proximity would not change the basic meaning of the rules or the manner in which they should be 
implemented. 

EPA made it abundantly clear in promulgating the 1980 PSD rules that the concept of "functional 
interrelatedness" has no place in the rules for determining what constitutes a stationary source. 
The use of this concept was expressly rejected in fuvor of using two-digit major SIC codes to 
group activities according to function. EPA's post-hoc efforts to make functional interrelatedness 
a factor in determining whether activities are "contiguous or adjacent" were patently at odds with 
the 1980 determination. Moreover, as amply demonstrated by the Summit Petroleum court, the 
term "contiguous or adjacent" plainly connotes only physical proximity. That term cannot 
reasonably be interpreted to include a test of functional interrelatedness. 

Thus, there is not- and there has never been - a lawful basis for construing the current rules to 
require consideration of functional interrelatedness in determining whether activities are 
contiguous or adjacent under the PSD rules. This mlemaking is unnecessary, particularly in light 
of the clear legal guidance provided by the Summit decisions. For this reason, API objects to the 
proposed rule because it is based on a fundamentally flawed legal premise. If the current rules 
were interpreted and implemented as they should be, there would be no reason to conduct this 
rulemaking. 

If EPA nevertheless decides to finalize this proposal, the Agency must promulgate an approach 
that is consistent with the Summit decisions, is practicable and lawful for the oil and gas sector 
and, in concept, for industry as a whole. Because it appears that EPA is committed to finalizing 
this rule, we offer the following comments in support of this approach. 
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2.0 Legal Review 

2.1 Legal and Regulatory Background 

In its proposal to adopt a sector-specific stationary source definition for the oil and gas 
industry, EPA is not writing on a clean slate. The D.C. Circuit has already defined the 
parameters that must guide this rulemaking. And, EPA has previously issued definitive 
rules to satisfy the court's mandate. 

In Alabama Power Co. v. Castle, 636 F.2d 323 (D.C. Cir. 1979), industry petitioners 
challenged EPA's 1978 PSD rules, where EPA defined "stationary source" expansively 
to include equipment, operations, and combinations thereof. 636 F.2d at 395. The 
petitioners argued that that definition impermissibly expanded the scope of a stationary 
source and the scope of the program as a whole. The D.C. Circuit agreed with 
petitioners. 

In reaching its decision, the D.C. Circuit made two key legal determinations that provide 
a framework for permissible aggregation of sources under the PSD program. First, the 
court had to decide what law to apply. The PSD section of the Clean Air Act ("CAA'') 
does not include a definition of "source" or "stationary source." The court concluded that 
the terms "source" and "stationary source" are interchangeable and that Congress 
intended that the § 111 definition of "stationary source" should be applied under the PSD 
program. 636 F.2d at 395; see id. (finding "no support in the statute" for a PSD 
definition that differed from the § 111 definition). 

Second, the court had previously determined inAsarco v. EPA, 578 F.2d 319 (D.C. Cir. 
1978), that the definition of "stationary source" could not be extended in § 111 rules to 
encompass collections of discrete sources or entire plants. But, in Alabama Power, the 
court concluded that the term "stationary source" should be applied differently under the 
PSD program. It observed that the list of 28 sources types listed in the PSD definition of 

"major emitting facility" in CAA § 169(1) includes several types of entire plants. 
Therefore, the court concluded that a stationary source under the PSD rules can include 
individual units of a plant aggregated into a single source. 

At the same time, the court set limits on permissible aggregation. The court cautioned 
that "EPA cannot treat contiguous and commonly owned units as a single source unless 
they fit within the four permissible statutory terms" i.e., building, structure, facility, and 
installation. Alabama Power, 636 F.2d at 397. The court advised EPA that, "To allow an 
entire plant or other appropriate grouping of industrial activity to be subject as a single 
unit to PSD, as Congress clearly intended, EPA should devise regulatory definitions of 
the terms 'structure,' 'building,' 'facility,' and 'installation' to provide for the 
aggregation, where appropriate, of industrial activities according to considerations such 
as proximity and ownership." !d. 

In its rulemaking to address the Alabama Power holding, EPA concluded that the 
Alabama Power decision set several "boundaries" on the PSD definition of stationary 
source, including that "it must approximate a common sense notion of 'plant'" and that 
"it must avoid aggregating pollutant-emitting activities that as a group would not fit 

2 

ED_000738_00002373-00008 



API Comments on Source Determination for the Oil and Natural Gas Sector December 4, 2015 

within the ordinary meaning of 'building,' 'structure,' 'facility,' or 'installation."' 45 

Fed. Reg. 52676, 52695 (Aug. 7, 1980). EPA expressly rejected the idea of adding 

"function to the proposed definition as another abstract factor" for purposes of identifying 

stationary sources because that approach "would have reduced the predictability of 

aggregating under that definition dramatically, since any assessment of functional 

interrelationships would be highly subjective." !d. As a result, implementation would 

have been "substantially more difficult" because the Agency would get "embroiled ... in 

numerous, fine-grained analyses." !d. 

EPA instead decided to "use a standard industrial classification code for distinguishing 

between sets of activities on the basis of their fmctional interrelatedness." !d. EPA 

concluded that using the two-digit major SIC code to group activities would allow 

"separate sets of activities" to be organized into "common sense groupings," while at the 

same time minimizing "the likelihood of artificially dividing a set of activities that does 

not constitute a "plant" into more than one group and the likelihood of disputes over 

whether a set of activities falls entirely into one category or another." !d. 

2.2 There Are Several Legal Flaws in the Proposed Source Determination Rule 

The legal and regulatory backdrop outlined in Section 2.1, above, reveals several flaws in 

the proposed source determination rule for the oil and gas sector. Three key problems are 

detailed below: (1) EPA's interpretation of the current rule is invalid; (2) proposed 

Option 2 is unlawful because it does not comport with the Alabama Power holding and, 

in any event, is arbitrary and capricious; and (3) the proposed rule does not completely 

resolve the effect of the Summit Petroleum decision1
. 

2.2.1 EPA's Interpretation of the Current Rule is Invalid 

EPA has erroneously and unlawfully interpreted its current regulatory definition 

of "stationary source" to require "functional interrelatedness" to be considered in 

determining whether two or more operations are "contiguous." For example, 

EPA asserts that the "consideration of interrelatedness is consistent with the 

EPA's current and historical practice for other industries and its longstanding 

practice for oil and natural gas sector activities." 80 Fed. Reg. at 56587. The 

court in Summit Petroleum demonstrated the fallacy in EPA's position. 

The court concluded that, "EPA makes an impermissible and illogical stretch 

when it states that one must ask the purpose for which two activities exist in 

order to consider whether they are adjacent to one another." Summit Petroleum 
Corp. v. EPA, 690 F.3d 733, 742 (6th Cir. 2012). In other words, the regulatory 

1 While this analysis focuses on the PSD program (and, by extension, the nonattainment new source review given that that 
program is identical to the PSD program with regard to stationary source determination), the analysis is equally applicable to the 
Title V operating permit program. "Major source" is defined in CAA § 501(2)(B) to be "a major stationary source as defined in 
section 7602 [i.e., PSD] or part D oftitle I [i.e., NNSR]." This definition makes it clear that stationary source determinations 
under PSD and NNSR must be carried over to the Title V program. Notably, § 501 (2) specifies that a group of sources must be 
"located within a contiguous area" in order to be considered a stationary source under Title V. Because ofthe clear and 
intentional overlap between the NSR and Title V programs with regard to source determination, the use of the term "contiguous 
area" in§ 501(2) supports the conclusion that functional interrelatedness is not a valid factor for assessing physical proximity. 
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term "adjacent" cannot reasonably be interpreted to incorporate a test of 

functional interrelatedness. Rather, adjacent is a term that plainly connotes 
proximity. 

Moreover, as explained in more detail in Section 2.1 above, EPA made an 
express determination in the 1980 PSD rule not to include functional 
interrelatedness as an element of the stationary source definition. While EPA has 
issued guidance memoranda and applicability determinations since then that 
purport to require functional interrelatedness to be considered, those post-hoc 
interpretations are patently at odds with EPA's 1980 regulatory determination. 
Because none ofthe post-1980 memoranda and determinations were issued 
through notice and comment rulemaking, they could not and did not revise or 
overturn the 1980 regulatory determination. Therefore, the 1980 regulatory 
determination stands as the unambiguous approach for determining what 
constitutes a stationary source under the NSR program. 

Lastly, EPA seeks to add weight to its post-hoc use of"functional 
interrelatedness" by asserting that it is the Agency's "longstanding" position. 
But, a long history of illegal action does not somehow cause the action to become 
legal. As the Summit Petroleum court observed, the U.S. Supreme Court has 
made it clear that "an agency may not insulate itself from correction merely 
because it has not been corrected soon enough, for a longstanding error is still an 
error." Summit Petroleum, 690 F.3d at 746; id. at 745-76 (quotingRapanos, 547 
U.S. at 752). 

2.2.2 Proposed Option 2 Does Not Comport With the Law Established by the D.C. 
Circuit in Alabama Power 

Proposed Option 2 is beyond EPA's authority under the CAA. Proposed Option 
2 would require remote and disparate operations to be aggregated into a single, 
sprawling "stationary source" that could not reasonably be characterized as a 
building, structure, facility, or installation. This would violate the holding in 
Alabama Power, which requires any regulatory definition of "stationary source" 
to fit within one of the four permissible statutory terms (or, in EPA's own words, 
satisfy the common sense notion of a plant). As the holding in Alabama Power is 
based on an interpretation of the law, EPA cannot evade the holding merely by 
changing its regulations. EPA must adopt an approach that requires source 
aggregation only when the resulting "stationary source" reasonably resembles a 
plant. Proposed Option 2 fails to do so. 
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2.2.3 Proposed Option 2 Is Arbitrary and Capricious 

Proposed Option 2 also is unlawful because it is arbitrary and capricious. This is 
true for two separate and distinct reasons. First, proposed Option 2 would 
constitute a complete and unjustified reversal of EPA's 1980 conclusion that 
"functional interrelatedness" is not a concept that reasonably can be applied in 
making stationary source determinations. EPA determined at that time that the 
concept of"functional interrelatedness" is too vague and subjective. EPA opted 
instead to use two-digit major SIC codes to appropriately group operations 
according to functionality. In the current proposal, EPA has not provided any 
reasonable or compelling justification for a reversal ofthe 1980 determination2

. 

History has plainly shown that EPA was correct to be concerned that a vague 
functional interrelatedness test would cause the Agency to get embroiled in "fine 
grained analyses" that would tax agency resources and engender inconsistent 
decision making. The Summit Petroleum dispute is perhaps the best case in point 
-which took years to resolve; required countless hours of work by the company, 
the Agency, and other interested parties; and ultimately could not be resolved 
short oflitigation in aU .S. circuit court of appeals. The BP Florida River 
Compression Facility and the Anadarko Frederick Compressor Station are two 
more prime examples. 

Second, proposed Option 2 would be unreasonable and arbitrary because it would 
require "functional interrelatedness" to be considered twice in applying the 
definition of "stationary source"- once in applying the SIC Code criterion and a 
second time in determining whether operations are "adjacent." It makes no sense 
for essentially the same factor to be applied twice within the same definition for 
two different purposes. This is especially true given the 1980 regulatory 
determination in which EPA purposefully established the SIC code criterion and 
rejected a test of functional interrelatedness. 

2.3 SIP Revisions Are Not Needed to Implement Properly Constructed Language 

With regard to existing state SIP-approved NSR programs, EPA asserts in the proposal 
that, "We believe that it may be possible for some states to interpret their existing state 
rules consistent with this rulemaking (when final) and may not need to revise SIPs to 
incorporate these changes." 80 Fed. Reg. at 56586. As explained above, properly 
constructed new federal language would not result in any significant change to the 
meaning of the existing rules. As a result, API agrees that states with SIP-approved 
language that mirrors EPA's existing program (and states that have alternative language 

2 Notably, in the 1990 Clean Air Act amendments, § 112 was amended to include a rule of aggregation for sources in 
the oil and gas production operations. See CAA § 112(n)( 4)(A). This provision prohibits EPA from aggregating emissions from 
oil or gas exploration or production wells in making major source determinations and for any other purpose under§ 112. While 
this provision does not apply to the NSR and Title V programs, it is a strong signal that Congress does not intend broad 
aggregation of sources in the oil and gas sector under the CAA. It would be incongruous for EPA to adopt an approach under 
NSR and Title V that differs from the mandatory § 112 approach. 

We assume for purposes of this argument that EPA will seek to continue to apply its flawed interpretation of 
"adjacent" everywhere but in the Sixth Circuit. For the reasons described, above, this interpretation is unlawful. Our argument 
here is not a concession of this point. 
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that accomplishes the same result as new federal language) do not need to revise their 
SIPs to implement new federal language. 

API further notes that, while most existing state programs can reasonably be construed in 
a manner that is wholly consistent with new federal language, these programs have been 
implemented in the past in ways that may modestly differ from the precise approach 
detailed in new federal language. To avoid any possibility that past stationary source 
determinations might be called into question as a result of promulgation of new federal 
language, we urge EPA to make it clear in the final rule preamble that new federal 
language will be implemented only on a prospective basis. The rule cannot and should 
not be applied retroactively to aggregate any facilities that were previously determined 
not to be aggregated. Georgetown University Hospital v. Bowen, 821 F. 2d 750, 757 
(D.C. Cir. 1987) (absent clear Congressional intent to the contrary, "legislative rules 
[should] be given future effect only."). 

The final rule preamble should also state clearly that previous decisions to aggregate 
facilities under the approach disapproved in the Summit decision may be subject to new 
source determinations under the new final rule language. As stated in Summit, "a 
longstanding error is still an error." Summit v. EPA, 690 F.3d at 746. The presumption 
against retroactive application does not prevent states from fixing overly broad 
aggregation determinations that inappropriately aggregated sites together and that suffer 
from the errors identified in the Summit decision. Any new determination would apply 
prospectively, from the effective date of the new determination. 
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3.0 Common Sense Notion of a Plant 

API strongly agrees with EPA that the agency should be mindful of the direction the D.C. Circuit 

Court of Appeals provided that the "source" for permitting purposes should comport with the 

"common sense notion of a plant" ( 45 Fed. Reg at 52694, August 7, 1980 citing Alabama Power 
v. Costle). 80 Fed. Reg. at 56581. As stated in the Wehrum memorandum, this is the "foremost 

principle" (emphasis added) for source determinations. Any revisions to the definition of 
"stationary source" in the PSD and NNSR programs, and "major source" in the Title V program, 

must not result in aggregated sources that do not comport with the "common sense notion of a 

plant." 

Both proposed Option 1, without revision, and proposed Option 2 violate this principle. 

Without language in the regulations, or guidance in the preamble, similar to Louisiana DEQ's 

guidance language that insures facilities would not be "daisy-chained", proposed Option 1, as 
written with only a bright line distance of V4 mile, could be read to allow a long line of surface 

sites, especially oil and natural gas production surface sites, to be aggregated in certain situations. 
EPA stated in the 1980 preamble that "it did not intend 'source' to include activities that are 

many miles apart along something like a pipeline or transmission line as a single source ... " 45 
Fed. Reg. at 52695, August 7, 1980. Similarly, a long line of aggregated surface sites does not fit 

a "common sense notion of a plant." 

Proposed Option 2, as written with the "exclusive functional interrelatedness" test, could result in 

all, nearly all, or a large number of a company's surface sites in a particular production field to be 
aggregated. For instance, in EPA's source determination for Summit Petroleum, applying 
proposed Option 2 would have resulted in all of the company's surface sites across their whole 

production field being aggregated. Some surface sites were up to 8 miles apart. This kind of 
"aggregated surface site" has absolutely no resemblance to a "common sense notion of a plant." 

Even without consideration of daisy chaining, aggregation of one or more minor oil and gas 

surface sites within V4 of a mile, when taking in consideration the size of a typical 5 acre well pad, 
could often result in an aggregated surface site that spreads out over an area Yz mile wide. In most 
cases, these aggregated minor source oil and gas surface sites would still be operated 

independently and have no connection to each other and, therefore, would not meet a "common 

sense notion of a plant." 
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4.0 The Summit decision and the dictionary definition of "adjacent" 

API urges EPA to be mindful ofthe plain meaning ofthe word "adjacent" when finalizing the 

new rules. "Adjacent" can mean nothing except proximity. The most detailed and correct 

analysis of "adjacent" is from the 6th Circuit in the Summit Decision, when the court provided 

arguments that "the dictionary definition of 'adjacent"' implies physical proximity such that the 

sources are next to or adjoining, which is much closer than V4 of a mile. 

In Summit Petroleum Corp. v. United States EPA, et al, the court stated that: 

"This Court, and others as well, have often consulted dictionaries to ascertain the 
meaning of words. See, e.g., Terrell v. United States, 564 F. 3d 442, 451 (6th Cir. 2009) 
(citing MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 225 (1994)). Our research 
satisfies us that dictionaries agree that two entities are adjacent when they are "[c]lose 
to; lying near .. . [n]ext to, adjoining." American Heritage Dictionary of the English 
Language, available at www.ahdictionary.com (search "adjacent'') (last visited May 16, 
2012). The EPA does not cite, nor could we locate, any authority suggesting that the 
term "adjacent" invokes an assessment of the functional relationship between two 
activities. See, e.g., Meriam-Webster Dictionary, available at www.meriamwebster.com 
(search adjacent'') (last visited May 16, 2012) ("not distant: nearby <the city and 
adjacent suburbs>; having a common endpoint or border <adjacent lots> . .. ; 
immediately preceding or following); Oxford Dictionaries, available at 
www.oxforddictionaries.com (search "adjacent'') (last visited May 16, 2012) ("next to or 

adjoining something else; adjacent rooms; the area adjacent to the fire station''). 

Even the etymology of the term belies the EPA's position that the term's definition is even 

partially based on the contextual relationship, as opposed to the geographic location, of 
two activities. Here, our study reveals that the word "adjacent" originated in the early 
fifteenth century from the combination of syllables "ad" and "jet. " Online Etymology 
Dictionary, available at www.etymonline.com (search "adjacent'') (last visited May 16, 
2012). "Ad" is a "prefix expressing direction toward or in addition to, ... with regard 
to, [or] in relation to ... space or time . ... "!d. (search "ad-") (last visited May 16, 
2012) (emphasis added). As incorporated in "adjacent," the verb "jet" implies an action 
resulting in a certain physical resting place for an object: "to throw, cast . .. with notion 
of 'to cast (oneself) down. "'!d. (search: "adjacent" and "jet'') (last visited May 16, 
2012). Thus, quite literally, two things are adjacent if they have been "throw[n], cast . .. 
down . .. in relation to [one another] . .. in SJXlCe . ... "See generally Online Etymology 
Dictionary, supra. " 
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5.0 Functional Interrelationship 

EPA was correct in its 1980 PSD rulemaking when it "considered but chose not to add a fourth 

factor or 'functional interrelationship' test to the criteria for defining a source, as at that time, we 

believed that such a test would 'embroil the Agency in numerous fine-grained analyses.' ( 45 Fed. 

Reg. 52695, August 7, 1980)." 80 Fed. Reg. 56581. 

5.1 No Legal Change Since 1980 

In the 1980 preamble, EPA explained why adding a fourth factor of"functional 

interrelationship" should not be added to the criteria for defining the source or, in this 

case, defining "adjacent." During the last decade, there have been several notable source 

determination lawsuits involving oil and natural gas production surface sites that serve as 

prime examples that inserting a "functional interrelationship" test actually does embroil 

regulatory agencies and permittees in costly and extended fine-grained analyses; 

typically, with an end result not to aggregate the surface sites in question. The 

subjectivity inherent in the "functional interrelatedness" test will continue to create 

lawsuits as it has done in the past. 

5.1.1 Florida River Compression Facility Title V Permit 

On March 28, 2008, EPA issued a draft Title V Permit for public comment. In 

May, 2008, the Rocky Mountain Clean Air Action, now Wild Earth Guardians 

(WEG) filed comments on the facility's draft Title V renewal alleging EPA failed 

to properly aggregate the surrounding wells and Wolf Point Compressor Station 

with the Florida River Compressor Station. It took almost 3 years of back and 

forth information exchanges between BP and EPA and legal challenges/decisions 

before the Title V permit was finally issued without aggregation of additional 

wells and the compressor station. BP had to submit volumes of information 

regarding common control and proximity due to the illogical idea of "functional 

interrelationship." A comprehensive timeline of the events for this project are 

included as Appendix A. 

5.1.2 Anadarko Frederick Compressor Station Title V Permit 

In 2006, the Colorado Department of Public Health and Environment (CDPHE) 

issued a draft Title V renewal permit for this facility. On December 29, 2006, the 

Rocky Mountain Clean Air Action, now Wild Earth Guardians (WEG) petitioned 

EPA to object to CDPHE's renewal of the operating permit. After two petitions 

by WEG, EPA directed CDPHE to address the comments related to source 

aggregation and required CDPHE to evaluate a complete system map showing all 

sources owned by Anadarko, review flow maps of the entire gathering system 

including gas flow from other operating companies, and to obtain business 

information from these other companies in order to determine if there were 

elements of common control between the companies and Anadarko. This 

information gathering and analysis was a massive undertaking by CDPHE, 

Anadarko, and other companies. Eventually, after five years, the Tenth Circuit 
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Court of Appeals dismissed a WEG appeal to EPA to deny the permit. A 
comprehensive timeline of the events for this project is included as Appendix B. 

5.1.3 Summit Petroleum Case 

EPA is keenly aware (80 Fed. Reg. at 56581) of the long and tortured history of 
the Summit Petroleum case that began in 2005 when Summit submitted a request 
to EPA to determine whether its sweetening plant and wells met the definition of 
a major source under Title V of the CAA. In September 2009, after four years of 
negotiations and information gathering, EPA was finally able to issue its initial 
determination that Summit's Sweetening Plant and its production wells 
constituted a single stationary source, and therefore, constituted a "major source" 
under Title V. After supplemental submissions from Summit, EPA sent a final 
letter to Summit confirming its initial decision. EPA's final letter provided that in 
determining whether the wells and the sweetening plant were adjacent, it 
considered factors such as the "nature of the relationship between the facilities" 
and the "degree of interdependence between them." Finding that the wells and 
the sweetening plant worked together to produce a "single product," EPA 
concluded that the wells and sweetening plant are not separate emission sources. 
Summit appealed the decision to the Sixth Circuit which, in a 2012 decision, 
rejected the applicability of the "functional interdependence" test. 

5.2 Burdensome Analysis for Functional Interrelatedness 

As the above cases demonstrate, a "functional interrelationship" or "exclusive functional 
interrelatedness" test can require both the regulatory agencies and operator to engage into 
extensive and burdensome fact finding and data evaluations that can be a tremendous 
waste of agency resources and company resources. It also opens the door to needless 
petitions and lawsuits that can delay the issuance of air permits to facilities. 
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6.0 Air Quality Impact 

API supports EPA's statement that "We believe that the most important result of a major or minor 

permit for all stakeholders .. .is the requirement to install control technology to minimize air 

emissions and protect public health and the environment." 80 Fed. Reg. at 56586. API also 

supports EPA's conclusion that "We believe that the additional emissions controls required for 

new sources under the revised NSPS makes it less likely that major source permitting would 

result in substantial additional pollution control." 80 Fed. Reg. at 56586. This fact, further 

supported below, demonstrates that it is not necessary to aggregate oil and natural gas sector 

minor sources in order to "carry out reasonably the purposes ofPSD." 

6.1 Numerous NSPS and NESHAPS Cover Oil and Gas Sources 

API believes that the above statements are true considering the numerous existing 

regulations that minor oil and natural gas sector surface sites are subject to: NSPS 

Subparts De, ~' GG, KKK, LLL, 1111, JJJJ, and 0000; and NESHAP Subparts HH, 
YYYY, ZZZZ, and JJJJJJ. These NSPS regulations control emissions from small boilers, 

storage vessels for petroleum liquids, equipment leaks at gas processing plants, gas 

sweetening units, combustion emissions from diesel engines, combustion emissions from 

gas-fired reciprocating engines, hydraulically fractured gas wells completions, pneumatic 

controllers, storage vessels, and leaks from reciprocating and centrifugal compressors. 

The NESHAP regulations cover both new and existing sources, and control hazardous air 

pollutants and, therefore, VOC emissions from storage vessels with potential for flash 

emissions, still vent emissions from glycol dehydration units, combustion emissions from 

stationary combustion turbines, combustion emissions from reciprocating engines, and 

combustion emissions from small boilers. 

6.2 EPA Proposing NSPS OOOOa to Cover Remaining Sources 

API believes that this statement is especially true considering the additional emissions 

controls that new, modified, or reconstructed surface sites will now be subject to NSPS 

Subpart OOOOa, in addition to all the existing regulations above. As proposed, this 

regulation will control both VOC and methane emissions from hydraulically fractured oil 

well completions, fugitive emissions, emissions from pneumatic pumps, and leaks from 

reciprocating and centrifugal compressors. 

6.3 NSPS and NESHAPs Already Represent BSER and MACT Floor Controls 

NSPS subparts must apply the "Best System of Emissions Reduction (BSER) control 

technology considering cost effectiveness and other criteria, while NESHAP subparts 

represent even more stringent MACT Floor controls. Both subparts require stringent 

compliance, recordkeeping, and reporting requirements to ensure enforceability. BSER 

and MACT Floor controls are similar to BACT in most cases for the oil and natural gas 

sector; therefore, doing a BACT review would likely not result in further emissions 

reductions. 
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6.4 State Air Regulations and Permitting Requirements 

In addition, some states have requirements in their SIPs that apply additional control 
technologies to minor source oil and natural gas sector surface sites. One example is 

Colorado's Regulation 7, which was originally intended as Reasonable Available Control 
Technology (RACT) for Colorado's ozone nonattainment areas, but parts of which are 
now applicable statewide and regulate both VOC and methane. Another example is 

Wyoming's presumptive Best Available Control Technologies (BACT) requirements 
which apply even to true minor oil and gas facilities and are very restrictive for VOC 

emissions statewide and even more so in ozone nonattainment areas. Another is 
Pennsylvania, where VOC and NOx emissions standards must be met in order for a true 

minor source to be permit exempt. Another is Texas, where operators that wish to use a 
convenient permit by rule (PBR) for oil and gas facilities must not emit over 25 tpy of 

VOC. Another is Ohio, where the general permit for oil and gas facilities has extensive 
requirements for reducing VOC and NOx emissions. 

6.5 Little to No Emissions Reductions to Be Gained 

Therefore, the zero or very small additional percentage of emissions control available 

from BACT and LAER control technology under a PSD permit or NNSR permit and/or 

the additional compliance requirements under a Title V operating permit provide little 
additional benefits from an air emissions perspective. Typically, a state agency's major 
source BACT determination for aggregated minor oil and gas emissions sources will 

simply be the NSPS and NESHAP requirements for those sources. 
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7.0 State Guidance Review 

In the preamble to the proposed rule, EPA states that "Some states, such as Texas, Oklahoma, 

Louisiana, and Pennsylvania, have issued guidance that presumes that operations within V4 mile 

should be considered a single source." 80 Fed. Reg. at 56587. It is true that those states' official 

source determination documents for all industrial ~ctors can be read as providing a bright line 

distance of V4 mile where sources outside V4 mile are not aggregated (or may be aggregated under 

special circumstances) and sources inside V4 are presumed to be aggregated. However, EPA has 

misconstrued how most oil and gas states handle source determinations for surface sites in the oil 

and natural gas sector. Typically, for minor oil and natural gas surface sites, state guidance or 

practice is that surface sites outside of V4 mile are exempt from source determination, while 

surface sites inside V4 mile are still subject to a case by case determinations based on agency 

guidance or practice. 

7.1 Texas Guidance, Statutes, and Regulations 

Texas Department of Environmental Quality's ( TCEQ's) guidance document, (APDG 

61111, Definition of Site Guidance Document; August 201 0) states that "properties 

located less than a V4 mile are considered contiguous" and that "interdependent properties 

located more than a V4 mile apart may also be considered contiguous. Interdependent 

properties are properties that are mutually dependent." However, for oil and gas sites, the 

agency follows state law (THSC 382.051964, effective June 17, 2011) which basically 

states that oil and gas sites must be "operationally dependent" in order to be aggregated. 

In its Permit by Rule (PBR Section 106.352), TCEQ states that "A single PBR 

registration shall include all facilities or groups of facilities at an OGS (oil and gas site) 

which are directly operationally related to each other (emphasis added) and are located no 

greater than a V4 mile from the facilities associated with a project requiring registration 

under this section. If piping or fugitive components are the only connection between 

facilities that may otherwise be operationally separated, the piping and fugitive 

components will not be considered when determining the V4 mile separation for 

registration." 

7.2 Oklahoma Guidance 

In the past, the Oklahoma Department of Environmental Quality (ODEQ) had a source 

determination guidance document on its website titled "Guidance: Permitting Collocated 

Facilities." However, that guidance document is no longer on the website. Instead, under 

"Other Guidance & Permitting Advice Resources" on the ODEQ website, it states: 

"Permitting Collocated Facilities: Contact Air Quality Permitting Managers for guidance 

( 405) 702-411." Industry experience in Oklahoma is that oil and gas facilities located 

outside V4 mile are not required to conduct a source determination and that facilities 

inside a V4 mile are subject to a case by case determination at the agency's discretion. 

7.3 Louisiana Guidance 

Louisiana Department of Environmental Quality's (LDEQ's) guidance "Interpretation of 

Contiguous for Oil and Gas Production Facilities" can be found on LDEQ's website. In 
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regard to contiguous and adjacent, this document states that "Sites separated by V4 mile or 

less shall be considered contiguous. Contiguous facilities shall generally be limited to 

those within V4 mile of the Target Facility; facilities should not be 'daisy chained' 

together to establish a contiguous grouping. However, given the particular circumstances 

for a given case (e.g. interdependency), the permitting authority may consider sites 

separated by a distance greater than V4 mile to be contiguous." Although LDEQ guidance 

states a bright line distance of V4 mile, it also states that "For purposes of establishing the 

V4 area of inclusion, the Target Facility's geographical center of emissions, excluding 

fugitives, may be considered to define the center of the V4 mile radius." For oil and 

natural gas production sites, the geographical center of emissions sources is typically 

nearly equivalent to the geographic center of the well pad. For a typical5 acre well pad 

(approximately 470 feet x 470 feet), this would make the actual bright line distance of V4 

mile from center of the target pad to the center of another pad to be in the range of 3/16 to 

1/8 of a mile from edge of one pad to the edge of the other depending on the direction of 

a close well pad from the target well pad. Therefore, LDEQ's guidance is typically a 

bright line distance shorter than V4 mile. The most important takeaway from the LDEQ 

guidance is its specific language stating that facilities should not be daisy chained. 

7.4 Pennsylvania Guidance 

Pennsylvania Department of Environmental Protection's ( PDEP's) eight page "Guidance 

for Performing Single Stationary Source Determinations for Oil and Gas Industries" can 

be found at PDEP's website (Tools>> eLibrary >>Technical Guidance Final Documents 

>>Air Quality (27-)). In the Conclusion section, PDEP sates that "Pennsylvania air 

quality permitting staff should make single source determinations based on the following 

five-step analysis in determining whether two or more facilities should be treated as a 

single source for air quality permitting purposes: (1) air emission sources may be treated 

(emphasis added) as a single source for air permitting purposes if they meet the 

applicable two- or three-part regulatory test; (2) each ofthe elements must be met in 

order to treat separate emissions units as a single stationary source; (3) while federal 

guidance may be instructive, it is not dispositive; ( 4) the aggregation test must be applied 

on a case-by-case basis to the specific facts of the matter before the agency; and (5) the 

plain meaning of the terms 'contiguous' and 'adjacent,' particularly in the context of the 

'common sense notion of a plant,' and the terms 'building,' 'structure,' 'facility,' or 

'installation,' are appropriate considerations in the application ofthe aggregation test. On 

page 7 of the PDEP guidance document, PDEP notes that"( 4) facilities should not be 

'daisy chained.' And on that same page, PDEP states that "The application of the quarter

mile or less rule of thumb (emphasis added) takes a 'common sense approach' to 

determining if sources are located on adjacent or contiguous properties and does not 

aggregate pollutant-emitting activities that as a group would not fit within the ordinary 

meaning of'building,' 'structure,' 'facility,' or'installation."' 

The Comment and Response Document regarding PDEP's interim final technical 

guidance contains more insight into PDEP's source determination methods. On page 47, 

in response to Comment 53, PDEQ notes that "However, the guidance provides a "rule of 

thumb" that properties located a quarter of a mile or less apart are considered contiguous 
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or adjacent. On page 49, in response to Comment 56, PDEP states that" ... The guidance 

itself may be used by the air quality staffto support their decisions. Staff may deviate 

from the guidance if circumstances warrant (emphasis added). 

Therefore, while PDEQ's guidance states that oil and gas sites located within a V4 mile 
radius "are considered contiguous and adjacent properties;" in reality, any aggregation 
determination must be applied on a case-by-case basis to the specific facts of the matter 

before the agency. Other considerations have to be met before those sites are aggregated; 

especially that the aggregated site should meet the common sense notion of a plant. 

7.5 New Mexico Guidance 

The New Mexico Environmental Department's (NMED's) "Single Source Determination 
Guidance" can be found on their website under Permitting Section Procedures and 

Guidance. In the section on Contiguous and Adjacent, the guidance states: "Analyze 
whether any other surrounding or associated source of the same industrial grouping and 

common ownership or control is contiguous or adjacent with this source. The concepts of 
"contiguous" and "adjacent" are two distinctly different concepts. Contiguous means to 

have contact with, to be touching, or to be connected throughout in an unbroken 
sequence. Adjacent means nearby. The key is that contiguous implies that sources are all 
part of the same site, pad, facility, or within the same site boundary. Adjacent implies 

nearness or being next to one another. Being separated only by a road, river, railroad, or 

other right-of-way is not enough for facilities notto be considered adjacent. 'Contiguous' 
or 'adjacent' are proximity or location-based concepts. An approach must be taken that 
focuses on proximity and the common-sense notion of a plant or facility with the ordinary 

meaning of 'building,' 'structure,' 'facility,' or 'installation' in the definitions above. 

Excessive distance defies the common sense notion of a plant. Consider the distance 
between this source and any other sources under consideration, as well as how much of 
the land in that linear distance is owned, leased, or controlled by owners of this source." 

Therefore, while NMED does not use a bright line distance to exempt sources from a 

case-by-case determination, its guidance document emphasizes close proximity and 
common sense notion of a plant. 
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8.0 Surface Site 

API supports defining "surface site" as having the same meaning as in 40 CPR 63.7 61: "Surface 
site means any combination of one or more graded pad sites, gravel pad sites, foundations, 
platforms, or the immediate physical location upon which equipment is physically affixed." 

Similarly, API proposes that EPA should include a definition of the term "facility" in the rule and 
use that term to more precisely describe the "pollutant emitting activities" in the oil and gas sector 
that must be considered in making stationary source determinations. In other words, a "facility" 
should be the starting point for a source determination analysis. API suggests that the definition 
of "facility" in 40 CPR 63.7 61 should be the basis for the term "facility" in this rule: 

Facility means any grouping of equipment where hydrocarbon liquids are processed, 
upgraded (i.e., remove impurities or other constituents to meet contract specifications), or 
stored prior to the point of custody transfer; or where natural gas is processed, upgraded, 
or stored prior to entering the natural gas transmission and storage source category. For 
the purpose of a major source determination, facility (including a building, structure, or 
installation) means oil and natural gas production and processing equipment that is 
located within the boundaries of an individual surfuce site as defined in this section. 
Equipment that is part of a facility will typically be located within close proximity to 
other equipment located at the same facility. Pieces of production equipment or 
groupings of equipment located on different oil and gas leases, mineral fee tracts, lease 
tracts, subsurface or surface unit areas, surface ree tracts, surface lease tracts, or separate 
surface sites, whether or not connected by a road, waterway, power line or pipeline, shall 
not be considered part of the same facility. Examples of facilities in the oil and natural 
gas production source category include, but are not limited to, well sites, satellite tank 
batteries, central tank batteries, a compressor station that transports natural gas to a 
natural gas processing plant, and natural gas processing plants. 

Because this definition was devised for use under Section 112, it would have to be clarified and 
slightly revised to apply properly in the source determination rule. We suggest one clarification 
and one change would be appropriate. 

First, the second sentence of the definition (i.e., "For purpose of a major source determination 
... ")uses the term "major source." In the Part 63 context, EPA clearly intended this term to mean 
a HAP major source. But, in the source determination context, the term "major source" should be 
construed to mean a major source for permitting pmposes. We think no change in text would be 
needed, but EPA should make it clear in the preamble that the term "major source" in this context 
is different than in the Section 112 context. 

Second, the third sentence of the definition (i.e., "Equipment that is part of a facility ... ") could 
be confusing in the source determination context because it speaks to physical proximity. Since 
EPA has proposed to establish sector-specific language as to how physical proximity should be 
considered in source determinations, we suggest that this sentence in the "facility" definition is 
unnecessary and should be deleted. 
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9.0 Proposed Option 1 Discussion 

Proposed Option l, though providing a clear delineation of distance for determining whether a 
"source" is contiguous or adjacent, still does not simplify the determination. There are numerous 

reasons why proposed Option l is not sufficient for source determinations. 

9.1 V. of mile alone is insufficient 

As discussed in Comment 7, for oil and gas sites, multiple states have used a V4 of a mile 
to limit the extent of the review of a source beyond V4 of a mile. Beyond V4 of a mile 

would clearly not be considered "contiguous or adjacent" based on the plain meaning of 
the word to connote proximity (see Comment 3.0). 

It appears the V4 of a mile might have been based on the historic 40 acre well spacing 
used for drilling permits where vertical well locations could be placed in relation to other 

wells. The well must be placed in the center of the 40 acre square ofland. Thus the 
distance to the next well would be 1320 feet or V4 of a mile. However, the surface 

locations could be less than V4 mile from each other depending on the surface disturbance 
and placement of the equipment relative to the well head . 

• • 

Furthermore, well spacing is not always based on 40 acres. It can vary based on the 

jurisdiction of the wells (states, Federal, fee) and by the type of wells being drilled. 
Some jurisdictions allow for even 10 acre spacing or smaller. For instance, Oklahoma 
has l 0, 40, 80, 160, 320, and 640 acre drilling and spacing requirements with limitations 

on the distance the well can be placed to the boundary of the unit.3 

9.2 V. of mile fails to take into account the common sense notion of a plant 

The production equipment and the surface disturbance for two different wells or 
production facilities could still be located within V4 of one another even with 40 acre well 

spacing. Two different production locations are clearly not one "building, structure, 
facility, or installation," nor would aggregating them satisfy the "common sense notion of 

a plant". Each production facility operates separately from each other. They are not 
operationally dependent to one another where one location processes the product from the 

3 OAC 5-7-6,165:5-15-3, 165: 10-1-21-25,165: 10-3-4,165: 10-3-27-28,165:10-29-2 
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other as in a refinery or chemical plant. The gas, oil, or condensate produced from the 

two separate locations may be owned by the same company, have the same SIC code, and 

may flow into the same gathering system. However, aggregating these independent 

facilities would not fit "the common sense notion of a plant. 

9.3 Site Location and Spacing of Wells 

Oil and gas upstream operations are unique and locations are dictated by many exterior 

factors not specifically controlled or dictated by the oil and gas production companies. 

First, there is the obvious need to locate wells and drill in areas where reserves are 

present. Second, spacing of wells is dictated by and regulated by a number of different 

entities, including states, Army Corps of Engineers, Bureau of Land Management, Tribal 

authorities and Federal authorities. Surface use agreements must be negotiated with 

surface owners and those negotiations can also limit surface use for production sites .. 

These agreements often seek to cluster well and production sites to minimize the surface 

footprint. Geology, topographical, wildlife and engineering considerations along with 

logistical factors such as access restrictions and the availability of power also drive siting 

decisions. 

9.4 Complex Nature of Ownership for Land and Minerals of Oil and Gas 

The ownership of the oil and gas mineral estate can be complex. In many parts of the 

county, ownership is split, or severed, between the surface estate and the mineral estate. 

Ownership of the minerals can be split between formations and/or between owners with 

different entities having various percentages of the mineral rights. 

Geology is the driving factor in how an oil and gas field develops;, however, where wells 

are drilled and gathering facilities built is dependent upon many factors, including, but 

not exclusive to: state spacing orders, land jurisdiction, surface considerations, 

topography, structures, pipelines, surface occupancy restrictions, etc. 

Oil and gas development is always in a state of flux. Wells are drilled or plugged and 

abandoned based on individual site economics. Compression is moved around to 

optimize horsepower utilization and increase efficiency. 

Site ownership varies across a field and for each fucility. Each well, compressor station 

or pipeline gathering systems can have multiple interest owners and the percentage of 

each can vary facility by facility. The majority interest owner is not necessarily the 

operator. The product may be owned by a different entity and is likely to go through 

multiple custody transfer points. 

The product is often transferred between systems with different ownership structures. 

Some wells can flow into different pipelines, compressor stations, and gas plants pending 

the capacity that is available. 

The figure below shows how there can be numerous jmisdictions in control of the surface 

facilities and multiple operators tying into the compressor stations and gas plants from 

the various wells. 
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9.5 Does not prevent daisy chaining 

As discussed in Comment 4.2.1, proposed Option l could result in "daisy chaining" of 
entire production fields due to the spacing requirements for wells without modifications 

to the proposal. With the V4 of a mile distinction alone, where do you draw the line when 

there is one production facility within V4 of a mile of another, then another within a V4 of a 
mile ofthe second, etc.? Depending on the field reing produced, lease acreage, surface 
rights, allowed pad locations, and many other factors, there are often well sites within V4 

of a mile of other well sites. Typically, when pennitting or asking for a permit 

modification, the facility being permitted is considered the "target facility" and state 
agencies generally look at other wells sites only near that "target facility." However, the 
public and other interested parties, or even new regulatory staff can easily misconstrue 

this and ask or petition that any ofthe existing or new well sites be aggregated. This can 
lead to "daisy chaining." As shown below, trying to break out a "source" with just the V4 

of a mile distinction can get very complicated with oil and gas well sites. 
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9.6 It does not provide clarity on where the V. mile measurement should be made 

The current proposal only states "considered adjacent ifthey are on the same surface site, 
or on surface sites that are located within V4 mile of one another where a surface site has 

the same meaning as in 40 CPR 63.761. 40 CPR 63.761 just defines surface site as ""any 
combination of one or more graded pad sites, gravel pad sites, foundations, platforms, or 
the immediate physical location upon which equipment is physically affixed". The 

starting point and ending point of the distance determination is not described. Is it from 
edge of the surface site or the center of the surfa:e site? For purposes of a bright line 

distance between surface sites, API recommends that the distance be measured from the 
geographic center of the surface sites in question. 
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10.0 Proposed Option 2 Discussion 

For all the reasons mentioned in Comment 9 for Option l, as well as several other reasons, 
proposed Option 2 should not be adopted. 

10.1 Functional Interrelatedness requires costly and extensive fine grained 
analysis 

As discussed in Comment 5, trying to do an analysis of whether a large number of sites in 
the oil and gas industry are functionally interrelated is a very time consuming and difficult 
analysis. The typical result of the fined grained analysis normally results in not aggregating 
the sites. Both the agencies and operators face needless resource burdens to go through the 
detailed analysis of: 

• The complex nature ofthe ownership of production locations, minerals, pipelines, 
compressor stations, and gas plants that can be dynamic and variable. 

• The geographically and functionally dispersed nature of the operations. 

• The jurisdictional authority variation. 

• The dynamic nature of the oil and gas production sector industry that consists of 
adding and removing wells; moving, adding and removing compression, additions 
and removal of pipelines, etc. that occurs over time. 

• The dynamic nature of the ownership of the production locations, minerals, pipelines, 
compressor stations, and gas plants as pieces are oold and bought over time. 

10.2 Results in potentially no end to the "source" determination 

Without a distance limitation on the extent of a ftmctional interrelatedness review, it 
could potentially include tens, hundreds, even thousands of well sites. For instance, in the 
BP Florida River Case, the Northern San Juan Basin field is 20 miles (north to south) by 
30 miles (east to west), and BP operated thousands of wells. BP wells were located up to 
18 miles from the Florida case plant with which they were being asked to be aggregated. 
The aggregation petition covered locations under the jurisdiction of the Southern Ute 
Tribe, the US EPA, and Colorado with some spanning into New Mexico and onto Navajo 
jurisdiction. Without a limitation on the distance, the functional interrelatedness could go 
on for miles and cross multiple jurisdictions making permitting impossible. 

10.3 Clearly Violates the Common Sense Notion of a Plant 

As discussed in Comment 4, aggregating based on functional interrelatedness separated 
by V4 of a mile or more clearly does not fit a "commm sense notion of a plant." Plants 
and facilities do not extend several miles but are typically considered a location within a 
fence line with the possible separation of a portion of the plant on the other side of a road, 
river, highway, or other right-of-way. For instance, in EPA's source determination for 
Summit Petroleum, applying proposed Option 2 would have resulted in all of the 
company's surface sites across their entire production field being aggregated. Some 
surface sites were up to 8 miles apart; this is beyond the idea of a common sense notion 
of a plant. 
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11.0 EPA must not presume that all sources within a quarter mile must be 
aggregated. 

EPA requested comments regarding whether to specify a distance that would define multiple 
surface sites as a single source. Specifically, "In addition, we request comment on whether it is 
appropriate to establish a specific distance within which to consider multiple surface sites as a 
single source, and if so, what that distance should be." (80 FR 56587). 

Although we agree with EPA that sources beyond a quarter mile should not be treated as 
contiguous or adjacent under any of the Clean Air Act programs, we do not believe that EPA 
should set any bright line distance within which all sources must automatically be aggregated. 
The Alabama Power court decision mandates that EPA ensure that the definition of source would 
only aggregate sources that would meet the "common sense notion of a plant." For oil and gas 
sources, even a quarter mile aggregation threshold could result in sources being aggregated that 
would run afoul of the "common sense notion of plant." 

EPA stated once in the proposal preamble that the specific distance might be a presumption. ("We 
request comment on whether there are circumstances in which an owner/operator would prefer to 
combine surface sites or other operations that are beyond the presumptive distance, e.g., V4 mile, 
and seek a PSD or NNSR permit." 80 FR 56587) But the regulatory language does not indicate 
that the quarter mile distance would be a rebuttable presumption. EPA's rule should allow a 
source to rebut the presumption that all units within the specified distance fit within the "common 
sense notion of a plant." 

Since EPA notes that Option 1 is intended to align with the Subpart HH, EPA implies that the 
terms "close proximity" within the definition of fa:ility under HH means within a quarter mile. 
We disagree with EPA's proposal that all equipment located within a quarter mile must be 
aggregated under any of the Clean Air Act programs. We disagree that everything within a 
quarter mile is within "close proximity." Furthermore, EPA should not assume that sources 
within close proximity, whether defined by a quarter mile or any other distance, are part of the 
same facility or the same source under the Clean Air Act. 

For sources within the quarter mile threshold, sources should only be aggregated if they are in 
close proximity to and fall within "the common sense notion of a plant." The New Mexico Single 
Source Determination Guidance, dated May 7, 2010, emphasizes close proximity and common 
sense notion of a plant. The guidance states that excessive distance defies the common sense 
notion of plant. The guidance, however, does not dictate a specific distance that might qualify as 
adjacent. The nature of oil and gas operations are unique such that sources constructed within a 
quarter mile might have no operational ties or relationship and thus would not meet the common 
sense notion of plant. 
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12.0 Proposed Regulatory Language 

The regulatory text below is intended to implement the following approach to identifying 
stationary sources in the oil and gas production sector. Text is provided only for§ 51.165. 
Comparable language should be included in the other relevant rules. 

In the text presented below, two of the existing three stationary source determination criteria 
would continue to apply as before. To be aggregated, operations would have to: (1) share a 
common two-digit major SIC code; and (2) be under common ownership or control. Paragraph A 
spells out these two criteria. The text is identical to EPA's proposal. 

The third criterion- whether the operations are contiguous or adjacent- would be determined 
according to the following process: 

Step 1: Operations separated by a distance of at least V4 mile are not contiguous or 
adjacent. 

Step 2: Operations within V4 mile are contiguous or adjacent only iftwo additional 
criteria are met: 

a. The operations are physically touching or are ph ysically separated only by 
happenstance (e.g., separated by a road, river, railroad, or other right-of
way). 

b. The operations meet the common-sense notion of a plant (i.e., do a reality 
check- after applying all of these criteria, does the outcome actually look 
like a plant). 

Paragraph B spells out this criterion. This would be entirely new regulatory text. 

40 C.F.R. § 51.165 

(a)(l)(ii)(A) Building, structure, facility, or in$allation means all of the pollutant-emitting 
activities which belong to the same industrial grouping, are located on one or more 
contiguous or adjacent properties, and are under the control of the same person (or persons 
under common control). Pollutant emitting activities shall be considered as part of the same 
industrial grouping if they belong to the same Major Group (i.e., which have the same two
digit code) as described in the Standard Industrial Classification Manual, 1972, as amended 
by the 1977 Supplement (U.S. Government Printing Office stock numbers 4101-0065 and 
003-005- 00176-0, respectively). 

(B) For pollutant-emitting onshore activities belonging to SIC Major Group 13: Oil and Gas 
Extraction: 

(1) Activities that are located on the same surface site (as that term is used in 40 CPR 
63.761) are considered contiguous for purposes of paragraph (a)(l)(ii)(A) of this section. 

(2) Activities meeting all of the following three requirements are considered adjacent for 
purposes of paragraph (a)(l)(ii)(A) of this section if: 

(i) They are located on surface sites within V4 mile of each other; and, 
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(ii) Any physical separation between the surface stes interrupt otherwise contiguous 
surface sites and constitute incidental separation (i.e., the separation is caused by a 
road, river, railroad, or other right-of-way); and 

(iii) The activities, considered together, conform to a common-sense notion of a plant. 

(3) Activities are not contiguous or adjacent for purposes of paragraph (a)(l)(ii)(A) of this 
section if they are located on surface sites located more than V4 mile apart. 

As an alternative approach, API also would support simply adopting the following language: 
"Contiguous or adjacent properties," for activities belonging to SIC Major Group 13: Oil and Gas 
Extraction, mean surface areas with an affixed building, structure, facility or installation 
including permanently graded or cleared areas for such building, structure, facility or installation, 
that share an edge/boundary, physically touch, and are adjoining or physically abutting. 
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13.0 A Reasonable Transition Period May Be Needed 

It is conceivable that EPA may decide to finalize either Option 1 or Option 2 as proposed, or 
some other alternative that would mandate aggregation of O&G sources within V4 mile, or some 
other bright line distance, without additional consideration of proximity and the common sense 
notion of a plant via a case-by-case source determination. For all the reasons stated in these 
comments, API would not support such an outcome. But, in the event EPA decides to finalize 
such a rule, it is likely that many state agencies would begin aggregating O&G facilities that are 
located within V4 of a mile, or some other bright line distance, of a proposed or modified (target) 
facility. This would have a very adverse effect on many well pads scheduled to be drilled, or 
small gas gathering stations and gas processing plants scheduled to be constructed, and for which 
the operator is planning on obtaining a relatively quick minor source air permit, such as a permit 
by rule or general permit. For some of those minor source facilities, source aggregation would 
require that the operator obtain an individual major source construction permit or synthetic minor 
permit. As explained earlier, these types of air permits can take six months to well over a year to 
obtain. This would effectively delay the drilling of these already planned wells and construction 
of these small gas gathering stations and gas processing facilities; effectively delaying the 
additional production of oil and natural gas in those fields for an extended period of time and at 
no fault ofthe operator. Therefore, if EPA does not accept API' s suggestion for a case-by-case 
determination inside of V4 mile, or other bright lire distance, it will be absolutely necessary for 
EPA to allow operators and state agencies a transition period of at least one year before the new 
rule takes effect. This would allow operators to implement projects that already are well along the 
development process. It also would provide time for longer term projects to obtain needed air 
permits and for state agencies to add additional staff to handle the increased air permitting work 
load. 
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Appendix A 

Florida River Compression Facility Title V History 
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Florida River Compression Facility Title V History 

6/l/2001- Initial Title V Permit was issued for the Florida River Compression Facility. 

12/l/2005 -EPA received an application for a Title V Renewal for the Florida River 
Compression Facility. 

l/19/2006 -EPA deemed the application complete. 

3/28/2008 -EPA issued the draft Title V Permit for public comment. 

5/19/2008- Rocky Mountain Clean Air Action (now Wild Earth Guardians) filed comments on 
the draft Title V Operating Permit for Florida River Compression Facility alleging EPA failed to 
properly aggregate the surrounding wells and Wolf Point Compression Station with the Florida 
River Compression Facility. 

10/27/2009- Wild Earth Guardians (WEG) sent a letter to all state air quality agencies 
emphasizing McCarthy memorandum. 

9/23/2010- WEG filed a complaint against the US EPA in Colorado Federal District Court that 
EPA has violated the Clean Air Act by failing to issue or deny BP Florida River Compression 
Facility Title V Operating Permit within 18 months after the date of receipt of a complete 
application. 

10/18/2010- EPA issued the BP Florida River Title V Permit without aggregating the Wolf Point 
Compressor Station or the production sites (l 0/18/20 10) however based determination on no 
"interdependence". EPA also issued a response to the WEG comments explaining their 
disagreement with WEG' s petition. 

ll/17 /20 l 0- WEG appealed the United States Environmental Protection Agency, Region 8 
decision to approve BP America Production Company's Florida River Compression Facility 
Clean Air Act Title V operating permit to the Environmental Appeals Board (EAB). 

ll/23/20 l 0 - EAB notified EPA Region 8 to provide its response to the issues raised by WEG in 
the appeal and all relevant portions of the administrative record on or before January l 0, 2011. 

12/9/2010- BP filed a motion with EAB for leave to participate in the appeal and respond to the 
WEG petition. 

12/20/2010- EAB granted BP America Production Company's motion to participate in the 
captioned appeal and to respond to WildEarth Guardians' petition and (2) extended the deadline 
for filing a response to February 24, 2011. 

2/24/20 ll - BP filed a response to WEG' s petition for review. 

ll/16/20 ll - EPA proposed a settlement with WEG that was sent out for public comment 
(Federal Register Volume 76, No. 221, November 16,2011, pp. 71027-71029) for a pilot 
program for looking at source determination in applications in exchange for "within 15 days of a 
fully executed settlement agreement in the EAB action, Guardians will file a motion with the 
EAB to dismiss with prejudice its pending petition for review in Appeal No. CAA l 0-04 and the 
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parties in the Tenth Circuit case will file an appropriate pleading for the dismissal of Guardians' 
petition for review with prejudice. All parties will bear their own costs and attorneys' fees." 

2/6/12- EPA and WEG signed the settlement agreement requiring WEG to dismiss the appeal 
with the Environmental Appeals Board. 

3/19/12- BP received the Environmental Appeals Board "Order Dismissing Petition for 
Review." 
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Appendix B 
Anadarko Frederick Compressor Station Title V Risto ry 
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Anadarko Frederick Compressor Station Title V History 

December 29, 2006- EPA was petitioned by Rocky Mountain Clean Air Action (RMCAA), and later, 
Wild Earth Guardians (WEG) to object to CDPHEs renewal of the Operating Permit. 

January 1, 2007- CDPHE renewed the Operating Permit originally issued Aprill, 1998. 

February 7, 2008- EPA responded to the petition and directed CDPHE to address the comments relating 
to aggregation. 

April29, 2008- CDPHE issued an addendum in support of the permit. 

August 11, 2008 - RMCAA submitted a second petition to EPA. 

October 8, 2009 -EPA granted the second petition directing CDPHE to evaluate the complete system 
map showing all sources owned or operated by Anadarko, review flow maps of the entire gathering 
system including gas flow from other operating companies and to obtain business information from these 
other companies in order to determine if there were elements of common control present between these 
companies and Anadarko. 

July 14, 2010- CDPHE submitted additional information in support the permit renewal. 

November 3, 2010- RMCAA (now WEG) again petitioned EPA. 

February 2, 2011 -EPA issues another order, this time denying WEGs petition. WEG appeals to the 
Tenth Circuit Court 

November 16, 2011 -EPA announces a settlement agreement with WEG. 

February 21, 2012- the Tenth Circuit Court of Appeals dismissed the WEG appeal. 
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From: Whitlow, Jeff 
Sent: Fri 12/4/2015 6:48:33 PM 
Subject: With attachments: Dec 7 Air Division Directors Call Draft Agenda 

Draft agenda for Monday's ADD call. Send any last minute revisions to Jeff Whitlow by noon 
Monday. 

Biweekly Air Division Directors Conference Call 

Conference Line· 1"-c~-~i~~~-~-~;·c;~-d";·j 
. i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Date: Monday, December 7th, 2015 

Time: 4:00 to 5:00 Eastern Time 

Agenda 

4:00 Roll Call 

R1: OAQPS: 
R2: OAP: 
R3: OTAQ: 
R4: OR I A: 
R5: OGC: 
R6: OAPPS: 
R?: ORO: 
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R8: 
R9: 
R10: 

OECA: 
OPMO: 
10: 

4:05- Communications Update: John Millet (OAR) 

4:10- Program Office Updates: 

a. OAP: Mollie Lemon 
b. OTAQ: Tia Sutton 
c. ORIA: Ron Fraass 
d. OAQPS: Mary Henigin 

4:15- NATA Release- Kelly Rimer, OAQPS 

4:25- S02 Data Requirements Rule & Designations Update- Michael Ling & Rhea Jones, 
OAQPS 

4:40- Ozone Area Designations Guidance- Rhea Jones, OAQPS 

4:50- Moving Forward Network (see attachments)- Rick Ruvo, Region 2 

4:55- Regional Roundup 

Jeff Whitlow 
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Deputy Director, Central Operations and Resources 

Office of Air Quality Planning and Standards 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

p: 919.541.5523 

Jeff Whitlow 

Deputy Director, Central Operations and Resources 

Office of Air Quality Planning and Standards 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

p: 919.541.5523 
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Re: Freight Communities Call for Zero Emissions Now 

Dear Judith Enck: 

On behalf of the New York and New Jersey region of the Moving Forward N etwork1 (the 
Network), Clean Water Action, New Jersey Environmental Justice Alliance, North Shore 
Waterfront Conservancy, Teamsters, Ironbound Community Corporation and the Coalition for 
Healthy Ports, we write to thank you for your efforts to promote healthy communities and 
remedy environmental injustices. 

We would like to schedule a meeting with you and here are some perferred dates, 
November 16th, 17th or 23rct and your deputy administrator to discuss our concerns about 
emissions from the national freight transportation system (e.g., ports, rail yards, busy truck 
corridors and distribution centers) as a top priority and our ideas for addressing these harmful 
impacts to our communities and our ideas for addressing these harmful impacts to our 
communities. 

As you know, pollution from our country's freight transportation system threatens the 
health, environment, and quality of life for many communities, including Newark, New York, 
Jersey City, Elizabeth and Bayonne, which are environmental justice "front line" communities to 
freight facilities and transportation corridors. Yet, loopholes in regulatory processes allow goods 
movement activities to continue without protecting the health of the most vulnerable 
communities. The impact of our nation's freight transportation system on communities is 
captured in the short video 

Diesel emissions from the freight system present a national environmental justice crisis. 
Nearly a decade ago, EPA recognized that more than 13 million people (3.5 million of whom are 
children) live near major marine ports or rail yards, and that these individuals are 
disproportionately low-income communities of color and susceptible to increased health risks 
from air pollution? These figures do not include the approximately 45 million individuals who 

1 The Moving FotWard Network is a national coalition of cmrununity-based organizations, advocates, 
scientists, researchers, faith-based organizations, and others cmmnitted to reducing the public health harms our 
country's freight transportation system creates. The Network is comprised of approximately 38 organizations and 
academics in 18 states, including New York, New Jersey, California, Illinois, Kansas and Texas, where large ports, 
rail yards and other freight corridors reside. Importantly, Network members include individuals who live in and 
work directly with enviromnentaljustice connnunities. 

2 Office of Transportation and Air Quality (OTAQ), U.S. Enviromnental Protection Agency (EPA) (2008, March). 
Regulatory Impact Analysis: Control of Emissions of Air Pollution from Locomotive Engines and Marine 
Compression Ignition Engines Less than 30 Liters Per Cylinder, EPA420-R-08-001, p. 2-57. Retrieved from 
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OAR-2003-0190-0938. 
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live within 300 feet of a highway3 or close to large distribution centers where diesel emission 
sources congregate. Moreover, these facilities and corridors are expected to expand in the 
coming decades, potentially affecting even more individuals, and contributing to violations of 
clean air standards and creating toxic hot spots. The U.S. Army Corps of Engineers estimates 
that "imports [are] expected to grow more than fourfold and exports expected to grow more than 
sevenfold over the next 30 years."4 Ports and industries are investing billions to expand their 
infrastructure to accommodate this expected growth. 5 

Conventional cargo movement relies on diesel powered ships, trucks and trains that emit 
dangerous particulate matter (PM) and nitrogen oxides; exposure to which results in a wide 
range of adverse health effects, including increased rates of asthma, cardiovascular disease, heart 
attacks, strokes, premature death, low birth weight, and premature birth.6 In June 2012, the 
International Agency for Research on Cancer, a part of the World Health Organization, classified 
diesel engine exhaust as carcinogenic to humans after determining that there was "sufficient 
evidence that exposure is associated with an increased risk for lung cancer."7 Moreover, major 

3 See Office of Transportation and Air Quality (OTAQ), EPA (2015, May 22). Near Roadway Air Pollution and 
Health. Retrieved from http://www.epa.gov/otaq/nearroadway.htm. 
4 Institute for Water Resources, U.S. Army Corps of Engineers (Army Corps) (2012, June 20). US. Port and Inland 
Watenvays Modernization: Preparing for Post-Panamax Vessels, p. iii. Retrieved from 
http://www.iwr.usace.army.mil/Portals/70/docs/portswaterways/rpt/June_20_U.S._port_and_Inland_ Waterways_pr 
eparing_for _Post_Panamax _ Vessels.pdf. 
5 Ibid, p. xvi. 
6 Kuenzli, N., Jerrett, M., Mack, W.J., Beckerman, B., LaBree, L., Gilliland, F., Thomas, D., and Hodis, H.N. 
(2005). Ambient Air Pollution and Atherosclerosis in Los Angeles. Environmental Health Perspective, 113, p. 201-
206; Miller, K.A., Siscovick, D.S., Sheppard, L., Shepherd, K., Sullivan, J.H., Anderson, G.L., and Kaufman, J.D. 
(2007). Long-term Exposure to Air Pollution and Incidence of Cardiovascular Events in Women. New England 
Journal of Medicine 1(356), p. 447-458; Hoffinan, B., Moebus, S., Mohlenkamp, S., Stang, A., Lehman, N., 
Dragano, D., Schmennund, A., Metrunesheimer, M., Mann, K., Erbel, R. and Jockel, K.H. (2007). Residential 
Exposure to Traffic Is Associated With Coronary Atherosclerosis. Circulation, published online. DOl: 10.1161 I 
CIRCULATIONAHA.l07693622; Pope, C.A., Muhlestein, J.B., May, H.T., Renlund, D.G., Anderson, J.L., and 
Home, B.D. (2006). Ischemic Heart Disease Events Triggered by Short-term Exposure to Fine Particulate Air 
Pollution. Circulation, 114, p. 2443-2448; Schwartz, J., Slater, D., Larson, T.V., Person, W.E. and Koenig, J.Q. 
(1993). Particulate Air Pollution and Hospital Emergency Room Visits for Asthma in Seattle. American Review of 
Respiratory Disease, 147, p. 826-831; Jerrett, M., Burnett, R.T., Ma, R., Pope, C.A., Krewski, D., Newbold, K.B., 
Thurston, G., Shi, Y., Finkelstein, N., Calle, E.E. and Thun, M.J. (2005). Spatial Analysis of Air Pollution and 
Mortality in Los Angeles. Epidemiology, 16, p. 727-736; Mustafic, H., Jabre, P., Caussin, C., Murad, M.H., 
Escolano, S., Tafflet, M., Perier, M.C., Marijon, E., Vemerey, D., Empana, J.P. and Jouven, X. (2012). Main Air 
Pollutants and Myocardial Infarction: A Systematic Review and Meta-analysis. Journal of the American Medical 
Association. All Rights Reserved. (JAMA),307(7), p. 713-721; Wellenius, G.A., Burger, M.R., Coull, B.A., 
Schwartz, J., Suh, H.H., Koutrakis, P., Schlaug, G., Gold, D.R. and Mittleman, M.A. (2012). Ambient Air Pollution 
and the Risk of Acute Ischemic Stroke. Archives of Internal Medicine, 172(3), p. 229-234; Bay Area Air Quality 
Management District (2012, August). Understanding Particulate Matter: Protecting Public Health in the San 
Francisco Bay Area, Draft. Retrieved from 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research!Plans/PM%20Planning!UnderstandingPM_D 

raft_Aug%2023.ashx; Ritz, B., Wilhelm, M. and Zhao, Y. (2000). Air Pollution and Infant Death in Southern 
California, 1989-2000. Pediatrics, 118, p. 493-502; Ritz, B., and Wilhelm, M. (2003). Residential Proximity to 
Traffic and Adverse Birth Outcomes in Los Angeles County, California, 1994-1996. Environmental Health 
Perspectives, 111, p. 207-216; Wilhelm, M., and Ritz, B (2005). Local Variations in CO and Particulate Air 
Pollution and Adverse Birth Outcomes in Los Angeles County, California, USA. Environmental Health 
Perspectives, 113, p. 1212-1221. 
7 International Agency for Research on Cancer (IARC), World Health Organization (WHO) (2012, June 12). !ARC: 
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freight operations are happening in counties that already violate federal clean air standards. The 
American Association of Port Authorities has identified nearly 40 U.S. ports that reside in 
counties that are in non-attainment of federal ozone and PM 2.5 standards.8 

EPA Region 2 will play a leading role in protecting our communities. We urge you to act 
now on the following action items to address unacceptable existing conditions and work towards 
improvements into the future. 

1. EPA Region 2 must identify reducing pollution from the freight transportation system as 
a top priority for the region. It should: 

a. Identify and prioritize actions in communities maximally exposed to or affected 
by goods movement-related facilities and activities. Region 2 should use EPA's 
EJ Screen, review recent scientific literature on diesel exhaust, and collaborate 
with community partners in this process. 

b. Foster regular meetings in each region with environmental justice communities 
adversely affected by freight-related air pollution, and identify short-term and 
long-term goals that address the unique needs of each community while aiming to 
clean-up the freight system as a whole. 

c. Collaborate with freight stakeholders to facilitate the development and use of zero
emission technologies, and underscore the importance of reducing diesel 
emissions in the region. We demand that the NYNJ Ports move toward zero 
emissions in their operations- cargo handling equipment, electrified shore power 
for the ships and enforce ban on port trucks with 2007 and older engines starting 
2017. 

d. Advocate for environmental justice, mitigation and transparency in the permitting 
process (e.g., NEP A process) for major freight infrastructure projects, especially 
for those projects proposed in communities identified as already 
disproportionately impacted by freight and/or in nonattainment areas. 

2. EPA Region 2 should urge Administrator McCarthy to take all possible actions with in 
EPA's authority to address the environmental justice issues from the freight sector. 

Taking these steps will move our region closer to environmental health and climate 
justice. Our hope is to forge a long-term partnership with the Agency to tackle freight pollution 
once and for all. 

Thank you for considering our comments. If you have any questions, please contact me 
at 973-420-7925 or kgaddy@cleanwater.org. 

Sincerely, 

diesel engine exhaust carcinogenic, p. 1. Retrieved from http://www.iarc.fr/en/media
centre/pr/20 12/pdfs/pr213 _E. pdf. 
8 American Association of Port Authorities (AAPA) (2013). Port Communities in Non-Attainment Areas for 
National Ambient Air Quality Standards. Retrieved from http://www.aapa
ports.org/lssues/content.cfm?ItemNumber=l278. 
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cc: Matthew Tejada, Mustafa Ali and Catherine McCabe, Deputy Regional Administrator 
Lisa Plevin, Chief of Staff 
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To: OAR-WIDE-EVERYONE[OARWIDEEVERYONE@epa.gov]; OGC 
ARLO[OGC_ARLO@epa.gov]; Air Division Directors and 
Deputies[Air_Division_Directors_and_Deputies@epa.gov] 
Cc: Garbow, Avi[Garbow.Avi@epa.gov] 
From: McCabe, Janet 
Sent: Fri 12/4/2015 3:16:36 PM 
Subject: OAR Weekly Shout Out 

Dear Colleagues, 

There have been so many great accomplishments across OAR recently that it's hard to keep up 
with them all in a weekly shout out, but I would be remiss ifl didn't circle back and thank a truly 
"exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there are a couple of 
other items to mention this week, so be sure to read all the way to the end! 

A few weeks ago, we proposed revisions to the 2007 Exceptional Events Rule - a rule that 
establishes procedures and criteria for using air quality monitoring data affected by "exceptional 
events" (such as wildfires, stratospheric ozone intrusions and volcanic activity that can impact 
air quality). Check out the photos below. The data that qualify can then be excluded from 
regulatory decisions, like designations of nonattainment areas, so it's really important to get the 
criteria and process right. 

Years of experience implementing the original rule led us to conclude that we needed to make 
some well-considered changes, so the challenge facing our team was how to make it easier to 
identify and verify these "exceptional events" while maintaining the integrity of the rule - and of 
our national ambient air quality standards (NAAQS). Last month's proposal comes after lots of 
discussion with the states and the Departments of Agriculture and Interior, and extensive public 
engagement. The team also prepared and released a draft guidance document that provides states 
with additional information on preparing exceptional events demonstrations for wildfires, as they 
relate to the ozone standards. 

This proposal would enable both EPA and affected air agencies to more quickly and accurately 
identify events, and prepare and expedite exceptional event demonstrations. Many stakeholders 
are looking forward to seeing this rule and guidance finalized to help them focus their efforts on 
controllable emissions that are impacting public health. So, this Shout Out goes to the folks who 
made this happen-- Beth Palma, Melinda Beaver, Lev Grabrilovich, Phil Lorang, Rhea Jones, 
Krishna Viswanathan, Pam Long, Kirk Baker, Pat Dolwick, Mark Evangelista, and David Mintz 
from OAQPS, Kristi Smith and Jonathan Skinner-Thompson from OGC, Paula VanLare from 
OP, Rick Gillam (Region 4), Ruben Casso and Mark Sather (Region 6), Gina Grier (Region 7), 
Richard Payton (Region 8), Kate Hoag and Michael Flagg (Region 9), Justin Spenillo (Region 
1 0), and many exceptional events experts from these and other Regions. 

OK, I promised some other news too .... 

This week has been a big one for defending legal challenges to OAR rules. Yesterday and today, 
there were oral arguments on two of our high impact rules: the challenge to numerous issues in 
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the Boiler MACT and Commercial and Industrial Solid Waste Incinerator rules and the argument 
about whether the Mercury and Air Toxics rule should be remanded or vacated as a result of the 
Supreme Court's decision that EPA should have considered cost in making (we say "no way"!). 
And yesterday, our lawyers filed our opposition to the motions to stay the Clean Power Plan. 
Many thanks to our ARLO and OGC colleagues, DOJ attorneys and the many OAR and regional 
staff who have been working solidly to make the best possible case on the rule's behalf. 

And last but not least, I want to give an additional Shout Out to those who have already given 
through the CFC (Combined Federal Campaign). Your contributions are really making a 
difference in the world. If you haven't donated yet, it's not too late (current deadline is 
December 15)! There are three ways to donate: You can make bi-weekly or one time payroll 
deductions through employee express via you can go through 
cc~~====_;; if you are using credit/debit or e-check (Input the OAR code 5191 000); or if 
you want to hand cash or checks to a real person, see your key worker to fill out a hard copy 
paper form. 

Actually, one more thing. I have the honor to go to Paris tomorrow and spend the next week 
with OAR's Bill Irving and Maurice LeFranc and, oh yes, the Administrator, at the Climate 
Talks. I will be very proud to represent all of you, showing and telling anyone who will listen 
that the United States government is serious about taking real steps to address climate change. 

Have a nice weekend everyone. 

Janet 

Smoke and haze coming off of a wildfire. 

ED_000738_00002392-00002 



NASA satellite image of wildfire smoke over Alaska and Northern Canada 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Jordan, Deborah[Jordan.Deborah@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
From: Shaw, Betsy 
Sent: Fri 12/4/20151:05:47 AM 
Subject: Re: Draft shout out 

I think the CFC blurb is fine, although I don't know why Rick didn't include the www.cfcnca .. org 
website as well. I've sent him a note and will let you know what he says if he responds quickly. 

If you want to be super safe, you could reword the text as follows: 

"And last but not least, I want to give an additional Shout Out to those of you who have given 
through the CFC (Combined Federal Campaign). Your contributions are really making a 
difference in the world. If you haven't donated yet but would like to, you can make bi-weekly 
or one-time payroll deductions through Employee Express via==~~~'-'-==~==~=~"'-'
or go to your key worker to fill out a hard copy paper form. 

Sent from my iPhone 

On Dec 3, 2015, at 6:15PM, McCabe, Janet wrote: 

I'm including a bunch of you because of some odds and ends I've added to the end of this 
shout out on exceptional events (which Lori and Debbie have already vetted). Joe, can you 
please take a look at the litigation note? And Betsy, I took my ethics training last night, so 
think I'm on the right side of Justina in how I talk about CFC, but would ask you to take a 
look. I can add that I made my pledge last night-I think I'm allowed to do that .... 

thanks 

Dear Colleagues, 

There have been so many great accomplishments across OAR recently that it's hard to keep 
up with them all in a weekly shout out, but I would be remiss ifl didn't circle back and 
thank a truly "exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there 
are a couple of other items to mention this week, so be sure to read all the way to the end! 

A few weeks ago, we proposed revisions to the 2007 Exceptional Events Rule - a rule that 
establishes procedures and criteria for using air quality monitoring data affected by 
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"exceptional events" (such as wildfires, stratospheric ozone intrusions and volcanic activity 
that can impact air quality). Check out the photos below. The data that qualify can then be 
excluded from regulatory decisions, like designations of nonattainment areas, so it's really 
important to get the criteria and process right. 

Years of experience implementing the original rule led us to conclude that we needed to 
make some well-considered changes, so the challenge facing our team was how to make it 
easier to identify and verify these "exceptional events" while maintaining the integrity of 
the rule- and of our national ambient air quality standards (NAAQS). Last month's 
proposal comes after lots of discussion with the states and the Departments of Agriculture 
and Interior, and extensive public engagement. The team also prepared and released a draft 
guidance document that provides states with additional information on preparing 
exceptional events demonstrations for wildfires, as they relate to the ozone standards. 

This proposal would enable both EPA and affected air agencies to more quickly and 
accurately identify events, and prepare and expedite exceptional event demonstrations. 
Many stakeholders are looking forward to seeing this rule and guidance finalized to help 
them focus their efforts on controllable emissions that are impacting public health. So, this 
Shout Out goes to the folks who made this happen -- Beth Palma, Melinda Beaver, Lev 
Grabrilovich, Phil Lorang, Rhea Jones, Krishna Viswanathan, Pam Long, Kirk Baker, Pat 
Dolwick, Mark Evangelista, and David Mintz from OAQPS, Kristi Smith and Jonathan 
Skinner-Thompson from OGC, Paula VanLare from OP, Rick Gillam (Region 4), Ruben 
Casso and Mark Sather (Region 6), Gina Grier (Region 7), Richard Payton (Region 8), Kate 
Hoag and Michael Flagg (Region 9), Justin Spenillo (Region 1 0), and many exceptional 
events experts from these and other Regions. 

OK, I promised some other news too .... 

This week has been a big one for defending legal challenges to OAR rules. Yesterday and 
today, there were oral arguments on two of our high impact rules: the challenge to 
numerous issues in the Boiler MACT and Commercial and Industrial Solid Waste 
Incinerator rules and the argument about whether the Mercury and Air Toxics rule should 
be remanded or vacated as a result of the Supreme Court's decision that EPA should have 
considered cost in making (we say "no way"!). And today, our lawyers also filed our 
opposition to the motions to stay the Clean Power Plan. Many thanks to our ARLO 
colleagues, DOJ attorneys and the many OAR [any reigons?] staff who have been working 
solidly to make the best possible case on the rule's behalf. 

And last but not least, I want to give an additional Shout Out to those who have already 
given through the CFC (Combined Federal Campaign). Your contributions are really 
making a difference in the world. If you haven't donated yet, it's not too late (current 
deadline is December 15)! You can make bi-weekly or one time payroll deductions through 
employee express via or go to your key worker to fill out 
a hard copy paper form. 

Actually, one more thing. I have the honor to go to Paris tomorrow and spend the next 
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week with OAR's Bill Irving and Maurice LeFranc and, oh yes, the Administrator, at the 
Climate Talks. I will be very proud to represent all of you, showing and telling anyone who 
will listen that the United States government is serious about taking real steps to address 
climate change. 

Have a nice weekend everyone. 

Janet 

Smoke and haze coming off of a wildfire. 
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NASA satellite image of wildfire smoke over Alaska and Northern Canada 
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To: Niebling, William[Niebling.William@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Jordan, Deborah[Jordan.Deborah@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Shaw, 
Betsy[Shaw .Betsy@epa.gov] 
From: McCabe, Janet 
Sent: Fri 12/4/2015 12:04:50 AM 
Subject: RE: Draft shout out 

Good 

From: Niebling, William 
Sent: Thursday, December 03,2015 7:03PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; 
Stewart, Lori <Stewart.Lori@epa.gov>; Shaw, Betsy <Shaw.Betsy@epa.gov> 
Subject: Re: Draft shout out 

I think the OGC effort has been greater than just ARLO attorneys (e.g. Todd's declaration) 
although ARLO undoubtedly has the lion's share of the sleep deprivation. No other comments 
from me. 

On Dec 3, 2015, at 6:56PM, Goffman, Joseph 

discussion yes, I 
Thanks. 

From: McCabe, Janet 
Sent: Thursday, December 03,2015 6:15PM 
To: Jordan, Deborah 
Goffman, Joseph 

Subject: Draft shout out 

some 

Stewart, Lori 
Niebling, William 

wrote: 

activity 

I'm including a bunch of you because of some odds and ends I've added to the end of this 
shout out on exceptional events (which Lori and Debbie have already vetted). Joe, can you 
please take a look at the litigation note? And Betsy, I took my ethics training last night, so 
think I'm on the right side of Justina in how I talk about CFC, but would ask you to take a 
look. I can add that I made my pledge last night-I think I'm allowed to do that .... 
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thanks 

Dear Colleagues, 

There have been so many great accomplishments across OAR recently that it's hard to keep 
up with them all in a weekly shout out, but I would be remiss ifl didn't circle back and 
thank a truly "exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there 
are a couple of other items to mention this week, so be sure to read all the way to the end! 

A few weeks ago, we proposed revisions to the 2007 Exceptional Events Rule - a rule that 
establishes procedures and criteria for using air quality monitoring data affected by 
"exceptional events" (such as wildfires, stratospheric ozone intrusions and volcanic activity 
that can impact air quality). Check out the photos below. The data that qualify can then be 
excluded from regulatory decisions, like designations of nonattainment areas, so it's really 
important to get the criteria and process right. 

Years of experience implementing the original rule led us to conclude that we needed to 
make some well-considered changes, so the challenge facing our team was how to make it 
easier to identify and verify these "exceptional events" while maintaining the integrity of 
the rule- and of our national ambient air quality standards (NAAQS). Last month's 
proposal comes after lots of discussion with the states and the Departments of Agriculture 
and Interior, and extensive public engagement. The team also prepared and released a draft 
guidance document that provides states with additional information on preparing 
exceptional events demonstrations for wildfires, as they relate to the ozone standards. 

This proposal would enable both EPA and affected air agencies to more quickly and 
accurately identify events, and prepare and expedite exceptional event demonstrations. 
Many stakeholders are looking forward to seeing this rule and guidance finalized to help 
them focus their efforts on controllable emissions that are impacting public health. So, this 
Shout Out goes to the folks who made this happen -- Beth Palma, Melinda Beaver, Lev 
Grabrilovich, Phil Lorang, Rhea Jones, Krishna Viswanathan, Pam Long, Kirk Baker, Pat 
Dolwick, Mark Evangelista, and David Mintz from OAQPS, Kristi Smith and Jonathan 
Skinner-Thompson from OGC, Paula VanLare from OP, Rick Gillam (Region 4), Ruben 
Casso and Mark Sather (Region 6), Gina Grier (Region 7), Richard Payton (Region 8), Kate 
Hoag and Michael Flagg (Region 9), Justin Spenillo (Region 1 0), and many exceptional 
events experts from these and other Regions. 

OK, I promised some other news too .... 
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This week has been a big one for defending legal challenges to OAR rules. Yesterday and 
today, there were oral arguments on two of our high impact rules: the challenge to 
numerous issues in the Boiler MACT and Commercial and Industrial Solid Waste 
Incinerator rules and the argument about whether the Mercury and Air Toxics rule should 
be remanded or vacated as a result of the Supreme Court's decision that EPA should have 
considered cost in making (we say "no way"!). And today, our lawyers also filed our 
opposition to the motions to stay the Clean Power Plan. Many thanks to our ARLO 
colleagues, DOJ attorneys and the many OAR [any reigons?] staff who have been working 
solidly to make the best possible case on the rule's behalf. 

And last but not least, I want to give an additional Shout Out to those who have already 
given through the CFC (Combined Federal Campaign). Your contributions are really 
making a difference in the world. If you haven't donated yet, it's not too late (current 
deadline is December 15)! You can make bi-weekly or one time payroll deductions through 
employee express via or go to your key worker to fill out 
a hard copy paper form. 

Actually, one more thing. I have the honor to go to Paris tomorrow and spend the next 
week with OAR's Bill Irving and Maurice LeFranc and, oh yes, the Administrator, at the 
Climate Talks. I will be very proud to represent all of you, showing and telling anyone who 
will listen that the United States government is serious about taking real steps to address 
climate change. 

Have a nice weekend everyone. 

Janet 

<imageOO l.jpg> 

Smoke and haze coming off of a wildfire. 

ED_000738_00002398-00003 



NASA satellite image of wildfire smoke over Alaska and Northern Canada 

ED_000738_00002398-00004 



To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; 
Stewart, Lori[Stewart.Lori@epa.gov]; Shaw, Betsy[Shaw.Betsy@epa.gov] 
From: Niebling, William 
Sent: Fri 12/4/2015 12:03:29 AM 
Subject: Re: Draft shout out 

I think the OGC effort has been greater than just ARLO attorneys (e.g. Todd's declaration) 
although ARLO undoubtedly has the lion's share of the sleep deprivation. No other comments 
from me. 

On Dec 3, 2015, at 6:56PM, Goffman, Joseph 

discussion I 
Thanks. 

From: McCabe, Janet 
Sent: Thursday, December 03,2015 6:15PM 
To: Jordan, Deborah 
Goffman, Joseph 

Subject: Draft shout out 

some 

Stewart, Lori 
Niebling, William 

wrote: 

activity 

I'm including a bunch of you because of some odds and ends I've added to the end of this 
shout out on exceptional events (which Lori and Debbie have already vetted). Joe, can you 
please take a look at the litigation note? And Betsy, I took my ethics training last night, so 
think I'm on the right side of Justina in how I talk about CFC, but would ask you to take a 
look. I can add that I made my pledge last night-I think I'm allowed to do that .... 

thanks 

Dear Colleagues, 
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There have been so many great accomplishments across OAR recently that it's hard to keep 
up with them all in a weekly shout out, but I would be remiss ifl didn't circle back and 
thank a truly "exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there 
are a couple of other items to mention this week, so be sure to read all the way to the end! 

A few weeks ago, we proposed revisions to the 2007 Exceptional Events Rule - a rule that 
establishes procedures and criteria for using air quality monitoring data affected by 
"exceptional events" (such as wildfires, stratospheric ozone intrusions and volcanic activity 
that can impact air quality). Check out the photos below. The data that qualify can then be 
excluded from regulatory decisions, like designations of nonattainment areas, so it's really 
important to get the criteria and process right. 

Years of experience implementing the original rule led us to conclude that we needed to 
make some well-considered changes, so the challenge facing our team was how to make it 
easier to identify and verify these "exceptional events" while maintaining the integrity of 
the rule- and of our national ambient air quality standards (NAAQS). Last month's 
proposal comes after lots of discussion with the states and the Departments of Agriculture 
and Interior, and extensive public engagement. The team also prepared and released a draft 
guidance document that provides states with additional information on preparing 
exceptional events demonstrations for wildfires, as they relate to the ozone standards. 

This proposal would enable both EPA and affected air agencies to more quickly and 
accurately identify events, and prepare and expedite exceptional event demonstrations. 
Many stakeholders are looking forward to seeing this rule and guidance finalized to help 
them focus their efforts on controllable emissions that are impacting public health. So, this 
Shout Out goes to the folks who made this happen -- Beth Palma, Melinda Beaver, Lev 
Grabrilovich, Phil Lorang, Rhea Jones, Krishna Viswanathan, Pam Long, Kirk Baker, Pat 
Dolwick, Mark Evangelista, and David Mintz from OAQPS, Kristi Smith and Jonathan 
Skinner-Thompson from OGC, Paula VanLare from OP, Rick Gillam (Region 4), Ruben 
Casso and Mark Sather (Region 6), Gina Grier (Region 7), Richard Payton (Region 8), Kate 
Hoag and Michael Flagg (Region 9), Justin Spenillo (Region 1 0), and many exceptional 
events experts from these and other Regions. 

OK, I promised some other news too .... 

This week has been a big one for defending legal challenges to OAR rules. Yesterday and 
today, there were oral arguments on two of our high impact rules: the challenge to 
numerous issues in the Boiler MACT and Commercial and Industrial Solid Waste 
Incinerator rules and the argument about whether the Mercury and Air Toxics rule should 
be remanded or vacated as a result of the Supreme Court's decision that EPA should have 
considered cost in making (we say "no way"!). And today, our lawyers also filed our 
opposition to the motions to stay the Clean Power Plan. Many thanks to our ARLO 
colleagues, DOJ attorneys and the many OAR [any reigons?] staff who have been working 
solidly to make the best possible case on the rule's behalf. 

And last but not least, I want to give an additional Shout Out to those who have already 
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given through the CFC (Combined Federal Campaign). Your contributions are really 
making a difference in the world. If you haven't donated yet, it's not too late (current 
deadline is December 15)! You can make bi-weekly or one time payroll deductions through 
employee express via or go to your key worker to fill out 
a hard copy paper form. 

Actually, one more thing. I have the honor to go to Paris tomorrow and spend the next 
week with OAR's Bill Irving and Maurice LeFranc and, oh yes, the Administrator, at the 
Climate Talks. I will be very proud to represent all of you, showing and telling anyone who 
will listen that the United States government is serious about taking real steps to address 
climate change. 

Have a nice weekend everyone. 

Janet 

<imageOO l.jpg> 

Smoke and haze coming off of a wildfire. 

NASA satellite image of wildfire smoke over Alaska and Northern Canada 
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To: Jordan, Deborah[Jordan.Deborah@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Shaw, 
Betsy[Shaw .Betsy@epa.gov] 
From: McCabe, Janet 
Sent: Thur 12/3/201511:15:16 PM 
Subject: Draft shout out 

I'm including a bunch of you because of some odds and ends I've added to the end of this shout 
out on exceptional events (which Lori and Debbie have already vetted). Joe, can you please take 
a look at the litigation note? And Betsy, I took my ethics training last night, so think I'm on the 
right side of Justina in how I talk about CFC, but would ask you to take a look. I can add that I 
made my pledge last night-I think I'm allowed to do that .... 

thanks 

Dear Colleagues, 

There have been so many great accomplishments across OAR recently that it's hard to keep up 
with them all in a weekly shout out, but I would be remiss ifl didn't circle back and thank a truly 
"exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there are a couple of 
other items to mention this week, so be sure to read all the way to the end! 

A few weeks ago, we proposed revisions to the 2007 Exceptional Events Rule - a rule that 
establishes procedures and criteria for using air quality monitoring data affected by "exceptional 
events" (such as wildfires, stratospheric ozone intrusions and volcanic activity that can impact 
air quality). Check out the photos below. The data that qualify can then be excluded from 
regulatory decisions, like designations of nonattainment areas, so it's really important to get the 
criteria and process right. 

Years of experience implementing the original rule led us to conclude that we needed to make 
some well-considered changes, so the challenge facing our team was how to make it easier to 
identify and verify these "exceptional events" while maintaining the integrity of the rule - and of 
our national ambient air quality standards (NAAQS). Last month's proposal comes after lots of 
discussion with the states and the Departments of Agriculture and Interior, and extensive public 
engagement. The team also prepared and released a draft guidance document that provides states 
with additional information on preparing exceptional events demonstrations for wildfires, as they 
relate to the ozone standards. 

This proposal would enable both EPA and affected air agencies to more quickly and accurately 
identify events, and prepare and expedite exceptional event demonstrations. Many stakeholders 
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are looking forward to seeing this rule and guidance finalized to help them focus their efforts on 
controllable emissions that are impacting public health. So, this Shout Out goes to the folks who 
made this happen-- Beth Palma, Melinda Beaver, Lev Grabrilovich, Phil Lorang, Rhea Jones, 
Krishna Viswanathan, Pam Long, Kirk Baker, Pat Dolwick, Mark Evangelista, and David Mintz 
from OAQPS, Kristi Smith and Jonathan Skinner-Thompson from OGC, Paula VanLare from 
OP, Rick Gillam (Region 4), Ruben Casso and Mark Sather (Region 6), Gina Grier (Region 7), 
Richard Payton (Region 8), Kate Hoag and Michael Flagg (Region 9), Justin Spenillo (Region 
1 0), and many exceptional events experts from these and other Regions. 

OK, I promised some other news too .... 

This week has been a big one for defending legal challenges to OAR rules. Yesterday and today, 
there were oral arguments on two of our high impact rules: the challenge to numerous issues in 
the Boiler MACT and Commercial and Industrial Solid Waste Incinerator rules and the argument 
about whether the Mercury and Air Toxics rule should be remanded or vacated as a result of the 
Supreme Court's decision that EPA should have considered cost in making (we say "no way"!). 
And today, our lawyers also filed our opposition to the motions to stay the Clean Power Plan. 
Many thanks to our ARLO colleagues, DOJ attorneys and the many OAR [any reigons?] staff 
who have been working solidly to make the best possible case on the rule's behalf. 

And last but not least, I want to give an additional Shout Out to those who have already given 
through the CFC (Combined Federal Campaign). Your contributions are really making a 
difference in the world. If you haven't donated yet, it's not too late (current deadline is 
December 15)! You can make bi-weekly or one time payroll deductions through employee 
express v1a or go to your key worker to fill out a hard copy 
paper form. 

Actually, one more thing. I have the honor to go to Paris tomorrow and spend the next week 
with OAR's Bill Irving and Maurice LeFranc and, oh yes, the Administrator, at the Climate 
Talks. I will be very proud to represent all of you, showing and telling anyone who will listen 
that the United States government is serious about taking real steps to address climate change. 

Have a nice weekend everyone. 

Janet 
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Smoke and haze coming off of a wildfire. 

NASA satellite image of wildfire smoke over Alaska and Northern Canada 
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To: Goffman, Joseph [Goffman .Joseph@epa.gov]; Niebling, William[Niebling. William@epa.gov] 
Cc: Cyran, Carissa[Cyran.Carissa@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Cozzie, 
David[Cozzie.David@epa.gov] 
From: Davis, Alison 
Sent: Thur 12/3/2015 5:30:46 PM 
Subject: RE: O_G Hill draft letter v4 jg 

OAP stuff-

From: Goffman, Joseph 
Sent: Thursday, December 03, 2015 12:25 PM 
To: Davis, Alison <Davis.Alison@epa.gov>; Niebling, William <Niebling.William@epa.gov> 
Cc: Cyran, Carissa <Cyran.Carissa@epa.gov>; Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; 
Cozzie, David <Cozzie.David@epa.gov> 
Subject: 0 _ G Hill draft letter v4 j g 

Great letter. Just a few typos and a CAA reference added. Thanks. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov]; Millett, John[Millett.John@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Purchia, Liz[Purchia.Liz@epa.gov]; Reynolds, 
Thomas[Reynolds. Thomas@epa .gov] 
Cc: OGC ARLO[OGC_ARLO@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Fruh, 
Steve[Fruh.Steve@epa.gov]; Sasser, Erika[Sasser.Erika@epa.gov]; Stenhouse, 
Jeb[Stenhouse.Jeb@epa.gov]; Kurlansky, Ellen[Kurlansky.EIIen@epa.gov]; Hutson, 
Nick[Hutson.Nick@epa.gov]; Lamson, Amy[Lamson.Amy@epa.gov]; Hubbell, 
Bryan[Hubbeii.Bryan@epa.gov]; Frushour, Charles[Frushour.Charles@epa.gov]; Parker, 
Barrett[Parker.Barrett@epa.gov]; Eschmann, Erich[Eschmann.Erich@epa.gov]; Stevens, 
William[Stevens. William@epa.gov]; Ortega, Kellie[Ortega .Kellie@epa.gov]; Brooks, 
Phillip[Brooks.Phillip@epa.gov]; Bangser, Paul[bangser.paul@epa.gov]; Simons, 
Andrew[Simons.Andrew@epa.gov] 
From: Ting, Kaytrue 
Sent: Thur 12/3/2015 4:28:04 PM 
Subject: D.C. Circuit Oral Argument in MATS motions for remand vs. vacatur 

On Friday December 4, the D.C. Circuit will hear oral argument on motions to govern the 
proceedings in White Stallion v. EPA, the petitJQD.J9_.f.~_V.:i.~\:Y..J.b_~.-M_~.r.~!:l-ry __ C!Q9...Nr_.I9.?<J.~?_.§!§.!:l_c:!?.I~L._ 
(MATS), on remand from the Supreme Court. i Attorney Client i 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Attorney Client 
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Attorney Client 
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U.S. Environmental Protection Agency 

Office of General Counsel 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

T: 202-564-6380 

E: 
==o=~==~~~~ 
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ORAL ARGUMENT HELD DECEMBER 10, 2013 
DECIDED APRIL 15, 2014 

No. 12-1100 (and consolidated cases) 

In the 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

WHITE STALLION ENERGY CENTER, LLC, et al. 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al. 

Respondents. 

On remand from the United States Supreme Court 

JOINT MOTION TO GOVERN FURTHER PROCEEDINGS FOR 
CERTAIN STATE AND INDUSTRY PETITIONERS 

These motions address a simple question: after the Supreme Court 

has held that an agency exceeded its statutory authority when 

promulgating a rule, may this Court on remand allow the rule to 

remain in effect? When a rule has a deficiency this serious, the answer 

is equally simple: no. An agency's rule cannot continue to have the 

force of law, imposing binding obligations on private citizens, when it 

has been declared unlawful and ultra vires. 
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It is a basic principle of the Chevron doctrine that when an agency 

defies plain statutory text, it acts without authority. E.g., Am. Library 

Ass'n v. FCC, 406 F.3d 689, 699 (D.C. Cir. 2005) ("'Chevron is princi

pally concerned with whether an agency has authority to act under a 

statute.'"). Here, the Supreme Court ruled that EPA exceeded its 

authority under 42 U.S.C. § 7412(n)(1)(A) when it promulgated the 

Mercury and Air Toxics Standards (the "MATS Rule" or "Rule"): "We 

hold that EPA interpreted§ 7412(n)(1)(A) unreasonably when it deemed 

cost irrelevant to the decision to regulate power plants." Michigan v. 

EPA, 135 S. Ct. 2699, 2712 (2015); see also id. at 2713 (Thomas, J., 

concurring) ("[W]e hold today that EPA exceeded even the extremely 

permissive limits on agency power set by our precedents .... "). 

EPA acted without authority by finding that it was "appropriate" 

under§ 7412(n)(1)(A) to regulate power plants without first considering 

the costs and by then promulgating the Rule based on that unreason

able finding. EPA thus failed to answer the threshold question 

Congress directed it to consider before regulating the emission of 

hazardous air pollutants from power plants: Is such regulation worth 

it-that is, are the benefits of regulation worth the costs? 

2 
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EPA's refusal to satisfy that prerequisite before regulating power 

plants under§ 7412 means that EPA acted without authority, and this 

serious deficiency renders the entire Rule is invalid. Power plants and 

their customers should not have to bear the ongoing expense of 

complying with a regulation that has no legal foundation. Instead of 

indefinitely staying the Supreme Court's decision-which is what a 

remand without vacatur would do-this Court must vacate the illegal 

Rule. 

BACKGROUND 

I. Statutory and Regulatory Background 

The Clean Air Act establishes a program to limit the emission of 

hazardous air pollutants from stationary sources. For sources other 

than electric utility steam generating units (power plants), Congress 

required that EPA promulgate emission standards for "major sources" 

(such as refineries and cement plants) based on the quantity of 

hazardous air pollutants they emit. § 7412(c)(l)-(2). Congress also 

required EPA to regulate smaller "area sources" that "presentD a threat 

of adverse effects to human health of the environment ... warranting 

regulation." § 7412(c)(3). 

3 
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Congress adopted a different approach for power plants. 

Michigan, 135 S. Ct. at 2707. In the 1990 Amendments to the Clean 

Air Act, Congress added a separate program to control power plant 

emissions that contribute to acid rain. §§ 7651-7651o. Those require

ments were expected to have the ancillary effect of reducing emissions 

of hazardous air pollutants. Michigan, 135 S. Ct. at 2705. Congress 

therefore required EPA to conduct a study of the public health hazards 

"reasonably anticipated to occur" as a result of power plants' emission of 

hazardous air pollutants "after imposition of the requirements" of the 

Act. § 7412(n)(1)(A). Congress also provided that EPA may regulate 

power plants under§ 7412, but only "if the Administrator finds such 

regulation is appropriate and necessary after considering the results of 

the study." Id. In other words, before EPA would have the authority to 

establish emission standards and to require power plants to incur 

substantial costs (here, $9.6 billion each year) to limit their remaining 

emissions of hazardous air pollutants, Congress required EPA to first 

decide whether such regulation is both "appropriate" and "necessary." 

Michigan, 135 S. Ct. at 2706. 

4 
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EPA refused to consider costs when deciding whether regulating 

power plants is appropriate. Although EPA calculated the costs and 

benefits of the MATS Rule to comply with an executive order, EPA 

concluded that" 'costs should not be considered'" when deciding 

whether power plants should be regulated under§ 7412. Id. at 2705 

(quoting 77 Fed. Reg. 9304, 9326 (Feb. 16, 2012)). 

Pursuant to the executive order, EPA estimated annual 

compliance costs of $9.6 billion. 77 Fed. Reg. at 9306. EPA identified 

certain health benefits from reducing hazardous-air-pollutant emissions 

that it could quantify (such as IQ-related effects), but admitted that it 

could not quantify other health effects (such as genetic, autoimmune, or 

cardiovascular effects) "because the literature is either contradictory or 

incomplete." Regulatory Impact Analysis for the Final Mercury and Air 

Toxics Standards, EPA-HQ-OAR-2009-0234-20131, at 4-65, Table 4-8. 

For those health benefits that it was able to quantify, EPA calculated 

benefits of only $4 to $6 million per year. 77 Fed. Reg. at 9306. As the 

Supreme Court noted, "[t]he costs to power plants were thus between 

1,600 and 2,400 times as great as the quantifiable benefits from reduced 

emissions of hazardous air pollutants." Michigan, 135 S. Ct. at 2706. 

5 

ED_000738_00002412-00005 



Despite this gross imbalance of costs and benefits, EPA refused to 

consider costs when making the initial decision whether to regulate. 

Instead, the agency found regulation was "appropriate" because power 

plants' remaining emissions of hazardous air pollutants pose hazards to 

public health and the environment and because controls are available to 

address those hazards. 77 Fed. Reg. at 9363. EPA also determined 

regulation was "necessary" because the Act's other requirements did not 

eliminate those hazards. Id. 

II. Decisions of the D.C. Circuit and the Supreme Court 

Numerous petitioners (including 23 States, one Governor, and 

energy-industry parties) sought review of the MATS Rule in this Court. 

As relevant here, they maintained that EPA unreasonably interpreted 

the term "appropriate" in§ 7412(n)(1)(A) when it concluded that costs 

are irrelevant to the initial decision whether to regulate power plants. 

This Court upheld EPA's decision not to consider costs. White 

Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222 (2014) (per curiam). 

Judge Kavanaugh dissented. He concluded it was "entirely 

unreasonable for EPA to exclude consideration of costs." Id. at 1261 

(Kavanaugh, J., dissenting). In addition, Judge Kavanaugh emphasized 
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that under EPA's unreasonable interpretation of "appropriate," it is 

"entirely irrelevant how large the costs are or whether the benefits 

outweigh the costs[.]" Id. at 1263. 

The Supreme Court reversed. It held that "EPA interpreted 

§ 7412(n)(1)(A) unreasonably when it deemed cost irrelevant to the 

decision to regulate power plants." Michigan, 135 S. Ct. at 2712. 

Agency action, the Court noted, must be" 'within the scope of its lawful 

authority'" and must rest on a" 'consideration of the relevant factors.'" 

Id. at 2706 (quoting Allentown Mack Sales & Serv., Inc. v. NLRB, 522 

U.S. 359, 374 (1998), and Motor Vehicle Mfrs. Ass'n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 49 (1983)). "Agencies have long treated cost 

as a centrally relevant factor when deciding whether to regulate," and 

"[c]onsideration of cost reflects the understanding that reasonable 

regulation ordinarily requires paying attention to the advantages and 

the disadvantages of agency decisions." Id. at 2707. 

The Supreme Court determined that, under§ 7412(n)(1)(A), the 

"Agency must consider costs-including, most importantly, costs of 

compliance-before deciding whether regulation is appropriate and 

necessary." Id. at 2711. EPA, however, "refused to consider whether 
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the costs of regulation outweighed the benefits." Id. at 2706. It "gave 

cost no thought at all, because it considered cost irrelevant to its initial 

decision to regulate." Id. The Court therefore concluded that "EPA 

strayed far beyond"" 'the bounds of reasonable interpretation'" under 

Chevron "when it read§ 7412(n)(1) to mean that it could ignore cost 

when deciding whether to regulate power plants." Id. at 2707 (quoting 

Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442 (2014)). 

ARGUMENT 

I. The Supreme Court's decision that the MATS Rule is 
unlawful means the Rule must be vacated. 

The Supreme Court's decision establishes that the MATS Rule is 

invalid in its entirety and must be vacated. The Court determined that 

§ 7412(n)(1)(A) requires EPA to consider costs when making the "initial 

decision" whether it is appropriate to regulate hazardous air pollutants 

from power plants. Id. at 2706. The Supreme Court's ruling conclu-

sively shows that EPA cannot regulate power plants under§ 7412 until 

it first considers not only the benefits but also the costs of regulation: 

"the agency must consider cost-including, most importantly, cost of 

compliance-before deciding whether regulation is appropriate and 
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necessary." Id. at 2711 (emphasis added). EPA exceeded its statutory 

authority by promulgating the Rule without first weighing "the 

advantages and the disadvantages" of regulation and deciding whether 

the benefits of regulation are worth the costs. Id. at 2707. EPA's 

failure to satisfy that threshold requirement means that the MATS 

Rule lacks a lawful foundation. EPA therefore lacked the authority to 

promulgate the Rule and all of its expensive mandates. 

When an agency exceeds the bounds of reasonable statutory 

interpretation, it is acting without authority. See, e.g., City of 

Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1868 (2013) ("[T]he question a 

court faces when confronted with an agency's interpretation of a statute 

it administers is always, simply, whether the agency has stayed within 

the bounds of its statutory authority."); Solid Waste Agency of N. Cook 

Cty. v. U.S. Army Corps of Eng'rs, 531 U.S. 159, 174 (2001) (agency 

"exceed[ed] [its] authority" under the Clean Water Act when it 

promulgated a rule based on its unreasonable interpretation of the 

statute). Indeed, this Court has repeatedly recognized that "Chevron is 

principally concerned with whether an agency has authority to act 

under a statute." Am. Library Ass'n, 406 F.3d at 699 (quotations 

9 

ED_000738_00002412-00009 



u 

omitted); see also, e.g., Aid Ass'n for Lutherans v. United States Postal 

Serv., 321 F.3d 1166 (D.C. Cir. 2003); Arent v. Shalala, 70 F.3d 610, 615 

(D.C. Cir. 1995). Without authority delegated by a statute, an agency

that is, part of the executive branch-has no authority to pass what are 

in effect binding laws. See Perez v. Mortgage Bankers Ass'n, 135 S. Ct. 

1119, 1204 (2015) (rules promulgated after notice and comment have 

the" 'force and effect of law'"). To state what should be obvious, an 

unlawful rule cannot impose enforceable legal obligations. 

The Administrative Procedure Act affirmatively states that a 

"reviewing court shall . .. (2) hold unlawful and set aside agency action, 

findings, and conclusions found to be ... (C) in excess of statutory ... 

authority .... " 5 U.S.C. § 706(2)(C) (emphasis added). The Supreme 

Court has taken this statutory command at face value: "In all cases 

agency action must be set aside if the action was ... not in accordance 

with law' or if the action failed to meet statutory ... requirements. 

5 U.S. C. §§ 706(2)(A), (B), (C), (D)." Citizens to Preserve Overton Park, 

Inc. v. Volpe, 401 U.S. 402, 413-14 (1971) (emphasis added); see also 

FCC v. Next Wave Personal Commc'ns, Inc., 537 U.S. 293, 300 (2003) 

("The Administrative Procedure Act requires federal courts to set aside 
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federal agency action that is 'not in accordance with law,' 5 U.S. C. 

§ 706(2)(A).") (emphasis added). 

Consider this point from another angle: the situation presented in 

this case is in some ways the inverse of a recent decision of this Court. 

In In re Murray Energy, 788 F.3d 330 (D.C. Cir. 2015), this Court 

rejected a challenge to a proposed EPA rule because the rule had not yet 

taken effect: "Proposed rules ... do not determine 'rights or 

obligations,' or impose 'legal consequences.'" Id. at 334. If a proposed 

rule does not have the effect of law, then it is even less appropriate for 

an unlawful rule to be left in place and to have the effect of law-to 

determine rights or obligations or to impose legal consequences. 

The Supreme Court ruled that EPA's refusal to consider costs 

failed to meet the statutory requirements of§ 7412(n)(1)(A). The 

unlawful MATS Rule must therefore be set aside and vacated. 

II. The unusual remedy of remand without vacatur is not 
appropriate in this case. 

Despite the Supreme Court's determination that "EPA strayed far 

beyond"" 'the bounds of reasonable interpretation,'" 135 S. Ct. at 2707, 

and therefore beyond the bounds of its authority, EPA has already 
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informed this Court that it "intends to seek remand without vacatur." 

EPA's Opp'n to Second Mot. of Tri-State for Suspension of its 

Compliance Obligation (hereinafter "EPA Second Opp'n") at 15. 

That avenue is not applicable here. This Circuit has held that it 

has the discretion to remand federal regulations without vacating them 

if the Court cannot tell whether the agency's action is valid because the 

agency has not explained sufficiently the grounds for its action. See, 

e.g., Milk Train, Inc. v. Veneman, 310 F. 3d 74 7, 755 (D.C. Cir. 2002) 

("[A]s the administrative record now stands, the court is unable to 

determine whether the Secretary's interpretation of the regulations was 

inconsistent with the plain language of the 2000 Appropriations Act, 

and as such, contrary to law."); Checkosky v. SEC, 23 F.3d 452, 454 

(D.C. Cir. 1994) (per curiam) ("The case is remanded to the Commission 

for a more adequate explanation of its interpretation of Rule 2(e)(1)(ii) 

and its application to this case."); Allied-Signal, Inc. v. U.S. Nuclear 

Regulatory Comm'n, 988 F.2d 146, 150-51 (D.C. Cir. 1993) ("An 

inadequately supported rule, however, need not necessarily be vacated . 

. . . [T]here is at least a serious possibility that the Commission will be 

able to substantiate its decision on remand."). 
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In the situation where the Court cannot tell whether the 

challenged rule is unlawful, it may make sense to develop the record 

further before reaching a final ruling. Checkosky, 23 F.3d at 463 

(opinion of Silberman, J.) ("Since 'courts cannot exercise their duty of 

review unless they are advised of the considerations underlying the 

action under review,' reviewing courts will often and quite properly 

pause before exercising full judicial review and remand to the agency 

for a more complete explanation of a troubling aspect of the agency's 

decision.") (citation omitted); but see id. at 491 (opinion of Randolph, J.) 

("Once a reviewing court determines that the agency has not adequately 

explained its decision, the [APA] requires the court-in the absence of 

any contrary statute-to vacate the agency's action."). 

But this case does not present uncertainty about the Rule's 

lawfulness. Quite the opposite: here, EPA fully explained its reasoning, 

and the Supreme Court held that EPA's reasoning is inconsistent with 

the plain language of the statute. Here, there is no uncertainty as to 

whether EPA unreasonably interpreted "appropriate" when it deemed 

costs irrelevant to its decision whether to regulate hazardous air 

pollutants emitted from power plants. Instead, EPA explained at 
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length its view that "costs should not be considered" when making its 

initial decision whether it is "appropriate" to regulate power plants 

under§ 7412, 77 Fed. Reg. at 9326, and the Supreme Court, after fully 

considering EPA's explanation, held that EPA's action is unlawful. 

Because EPA's explanation was complete and the Supreme Court 

specifically rejected it, remand without vacatur is not available. 

EPA must go back and examine the substantive precondition that 

Congress required it answer before it would have the authority to 

regulate: whether regulating power plants is appropriate and necessary 

when taking into account "cost-including, most importantly, cost of 

compliance." Michigan, 135 S. Ct. at 2711. In fact, leaving the Rule in 

place while EPA considers that open question would assume that the 

costs will justify the regulation. But the very gravamen of the Supreme 

Court's holding is that a finding prerequisite to regulation has never 

been made, and regulation may not be warranted (which may explain 

why EPA has gone to such lengths to avoid considering costs). 

Further, applying this Court's two-factor test for deciding whether 

to vacate agency action on remand demonstrates that remand without 

vacatur is not appropriate for a rule that has been definitively declared 
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unlawful. Under that test, "[t]he decision whether to vacate depends on 

[1] 'the seriousness of the order's deficiencies (and thus the extent of 

doubt whether the agency chose correctly) and [2] the disruptive 

consequences of an interim change that may itself be changed.' " Allied

Signal, 988 F.2d at 150-51 (quoting Int'l Union, United Mine Workers v. 

Fed. Mine Safety & Health Admin., 920 F.2d 960, 967 (D.C. Cir. 1990)). 

Neither Allied-Signal factor is satisfied here. As to the first, it is 

hard to see what could be a more serious deficiency in an agency action 

than the fact that the agency exceeded its authority-in more direct 

words, that an executive agency imposed what is in effect a law, with

out any delegated authority from the legislature. That presumably is 

why Congress directed in the APA that such actions must be vacated. 5 

U.S.C. § 706 ("The reviewing court shall . .. hold unlawful and set aside 

agency action ... found to be ... in excess of statutory ... authority 

.... ") (emphasis added). And there is no "doubt" about "whether the 

agency chose correctly" when a court (here, the Supreme Court) has 

fully examined the agency's choice (and its best efforts to explain that 

choice) and then concluded that the agency action was unlawful. 
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As to the second factor, vacating the MATS Rule would not be 

disruptive because it would not eliminate many of the Rule's beneficial 

effects. Many coal-fired power plants have already been retired. U.S. 

Energy Information Administration, Today in Energy, AE02014 

Projects More Coal-Fired Power Plant Retirements by 2016 Than Have 

Been Scheduled (Feb. 14, 2014), available at=~~~~~~ 

Other coal-fired plants have 

already been converted to natural gas-fired plants. Michael Niven & 

Neil Powell, Coal unit retirements, conversions continue to sweep 

through power sector, SNL Financial (Oct. 14, 2014), available at 

Vacating the rule will not return the retired plants to service, nor will it 

reverse the completed natural-gas conversions. Vacatur will therefore 

not "temporarily defeat ... the enhanced protection of the environment

al values covered by" the MATS Rule. Cf. Envt'l Def. Fund, Inc. v. EPA, 

898 F.2d 183, 190 (D.C. Cir. 1990). 

Further, vacating the MATS Rule will not result in disruptive 

consequences beyond the scope of the Rule itself. In that regard, this 

case is substantially different from North Carolina v. EPA, 550 F.3d 
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1176 (D.C. Cir. 2008). In North Carolina, this Court remanded but did 

not vacate the Clean Air Interstate Rule where vacatur would have 

affected "planning by states and industry with respect to interference 

with the states' ability to meet deadlines for attaining national ambient 

air quality standards for PM2.5 and 8-hour ozone[.]" Id. at 1178-79 

(Rogers, J., concurring in granting rehearing in part). There are no 

such disruptive impacts here. 

Moreover, EPA's assertion-that this Court should remand 

without vacatur because the Rule has environmental benefits, see EPA 

Second Opp'n at 18-19-nullifies the point of the Supreme Court's 

ruling. Under EPA's reasoning, no environmental regulation that 

provides any benefits should ever be vacated, even when there is no 

doubt that the regulation is unlawful. Under EPA's view, it can pass a 

rule despite a lack of statutory authority, and then leave the rule in 

place, imposing binding obligations on private citizens, until such time 

as EPA manages to promulgate the rule in a lawful manner. But 

environmental benefits cannot justify illegal rules. If they could, then 

EPA would have unlimited authority to pass whatever rules it saw fit, 

regardless of what Congress thinks. That is especially true in this case 
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where the foundation for the entire Rule-the finding that regulation is 

"appropriate" regardless of its cost-is contrary to the Clean Air Act. 

III. Remand without vacatur would impose substantial costs 
that lack a lawful basis. 

Remand without vacatur is also inappropriate because it would 

require power plants and their customers to bear the ongoing costs of 

complying with an illegal rule. While the economy will never recover 

the lost time-value of the billions of dollars of capital costs that power 

plants have already spent to comply with the unlawful Rule (even if 

some version of the Rule were to be lawfully promulgated in the future), 

the ongoing compliance costs are also significant. For example, EPA 

calculated that the cost to comply with the Rule's monitoring, reporting, 

and recordkeeping requirements is $158 million each year (averaged 

over the first three years the Rule is in effect). Regulatory Impact 

Analysis for the Final Mercury and Air Toxics Standards, EPA-HQ-

OAR-2009-0234-20131, at 3-30. In addition, EPA found that the Rule 

would result in power plants installing new air pollution control devices 

(e.g., flue gas desulfurization, activated carbon injection, and fabric 
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filters). Id. at 3-13 to 3-16 (reprinted in Joint App., at JA02297-300). 

Operating that new equipment will impose more costs. Id. 

These ongoing costs-more than $158 million annually-to comply 

with an illegal rule far exceed the $4 to $6 million in health benefits 

that EPA calculated would result from reducing power plants' emissions 

of hazardous air pollutants. 77 Fed. Reg. at 9306. As a matter of 

principle, it is not appropriate to require power plants and their custom

ers to bear any expense from a regulation that the Supreme Court has 

determined has no legal foundation. And as a practical matter, the 

imbalance between the Rule's expenses and its modest health benefits 

further reinforces the conclusion that the Rule should be vacated. 

Remand without vacatur is also inappropriate because it grants 

EPA an indefinite stay of the Supreme Court's ruling against it. 

Indeed, EPA has already told this Court that the indefinite stay will 

last at least six months: EPA's "plan" and "aim"-words that convey a 

certain tentativeness to its commitment-is "to complete the required 

consideration of costs for the 'appropriate and necessary' finding by 

spring of next year." EPA Second Opp'n at 15 (emphasis added). As this 

"aim" signals and as members of this Court have observed, remands 

19 

ED_000738_00002412-00019 



u 

without vacatur offer agencies little incentive to act promptly. E.g., 

Nat. Res. Def. Council v. EPA, 489 F.3d 1250, 1264 (D.C. Cir. 2007) 

(Randolph, J., concurring) ("A remand-only disposition is, in effect, an 

indefinite stay of the effectiveness of the court's decision and agencies 

naturally treat it as such."); In re Core Commc'ns, Inc., 531 F.3d 849, 

862 (D.C. Cir. 2008) (Griffith, J., concurring) (granting mandamus 

against an agency that took six years to put its rationale in writing and 

explaining "experience suggests that this remedy [remand without 

vacatur] sometimes invites agency indifference"). In short, EPA should 

not be allowed to turn the Supreme Court's ruling that EPA acted out

side the scope of any lawful authority into a "game of 'administrative 

keep-away,'" In re Core Commc'ns, 531 F.3d at 859, where an agency's 

unlawful edict continues to have the force of law on the theory that it 

may be able to enact a rule in a lawful manner sometime in the future. 

CONCLUSION AND RELIEF REQUESTED 

For the foregoing reasons, the undersigned State and Industry 

Petitioners respectfully request that this Court grant this joint motion 

to govern further proceedings and issue a judgment vacating the Rule. 
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Dated: September 24, 2015 

Is/ Eric A. Groten 
Eric A. Groten 
Vinson & Elkins LLP 
2801 Via Fortuna, Suite 100 
Austin, TX 78746-7568 
(512) 542-8709 

Counsel for White Stallion Energy 
Center, LLC 
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Cc: 
From: 
Sent: 
Subject: 

Hoffman, Howard[hoffman.howard@epa.gov] 
Goffman, Joseph [Goffman .Joseph@epa.gov] 
Atkinson, Emily 
Thur 12/3/2015 3:24:28 PM 
Last Edits on pages 20 and 34 
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Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov]; Hoffman, Howard [hoffman. howard@epa.gov] 
McCabe, Janet 
Thur 12/3/2015 2:57:03 PM 
McCabe_Decl_12-03-15_9am_redline jm thursday 1 OAM.docx 

Way, way better. Howard, I don't know whether you slept at all last night, but very much 
appreciate your efforts here. 

I've made just a few additional suggested changes, which I've highlighted in yellow, because the 
font for RLSO wasn't very easy to distinguish. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Thur 12/3/2015 6:34:59 AM 
Second Installment-- through paragraph 36 

Look out for JG as well as JM edits in paragraphs 32 and 33. Balance coming very soon. 
Thanks. 
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Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Thur 12/3/2015 6:27:11 AM 
McCabe_Decl_12-02-15_11 am_12-02-15-9pm_clean jm.docx 

Through the end. Much less in the last 10 or so pages. 

Do you think we need to talk to Howard yet tonight? 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Hoffman, Howard[hoffman.howard@epa.gov] 
From: McCabe, Janet 
Sent: Thur 12/3/2015 5:55:56 AM 
Subject: CPP lit McCabe_Decl_12-02-15_11 am_12-02-15-9pm_clean jm jg.docx 

Howard-the attached reflects Joe's and my changes through paragraph 27. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Thur 12/3/2015 5:48:48 AM 
McCabe_Decl_12-02-15_11 am_12-02-15-9pm_clean jm.docx 

Through 36 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Thur 12/3/2015 5:15:08 AM 
McCabe_Decl_12-02-15_11 am_12-02-15-9pm_clean jm.docx 

This is through pargraph 27 
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To: 
From: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov] 
Harvey, Reid 

Sent: Wed 12/2/2015 4:15:40 PM 
Subject: FW: OP comments on CSAPR/CPP memo for docket 

IS memo we are 

From: Risley, David 
Sent: Wednesday, December 02, 2015 10:47 AM 
To: Rennert, Kevin <Rennert.Kevin@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>; 
Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Adamantiades, Mikhail 
<Adamantiades.Mikhail@epa.gov>; Fisher, Brian <Fisher.Brian@epa.gov>; Friedman, Kristina 
<Friedman.Kristina@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov>; Zenick, Elliott 
<Zenick.Elliott@epa.gov>; Ting, Kaytrue <Ting.Kaytrue@epa.gov>; Hogan, Stephanie 
<Hogan.Stephanie@epa.gov> 
Cc: Vaught, Laura <Vaught.Laura@epa.gov>; McGartland, Al <McGartland.Al@epa.gov>; 
Evans, DavidA <Evans.DavidA@epa.gov>; Nagelhout, Peter <Nagelhout.Peter@epa.gov>; 
Corrales, Mark <Corrales.Mark@epa.gov>; Balserak, Paul <Balserak.Paul@epa.gov> 
Subject: RE: OP comments on CSAPR/CPP memo for docket 

Just wanted close memo we are 
Thanks much for everyone's 

From: Rennert, Kevin 
Sent: Tuesday, December 01, 2015 2:48PM 
To: Harvey, Reid Schmidt, Lorie 

ED _000738_00002456-0000 1 



Risley, David 

Cc: Vaught, Laura McGartland, Al 
Evans, DavidA Nagelhout, Peter 
Corrales, Mark Balserak, Paul 
Subject: OP comments on CSAPR/CPP memo for docket 

Friedman, Kristina 
Zenick, Elliott 

Hogan, Stephanie 

I've attached OPs comments and suggested edits for the CSAPR I CPP memo for the docket. The 
redline is to a slightly earlier version of the current draft, but I think they can translate to the 
current draft easily enough. Thanks. 

Best, 

Kevin 
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MEMORANDUM 

DATE: 

TO: 

FROM: 

SUBJECT: 

SUMMARY 

12/2/2015 

Cross-State Air Pollution Rule Update for the 2008 
Ozone NAAQS; Docket ID: EPA-HQ-OAR-2015-0500 

Reid Harvey, Director, Clean Air Markets Division 

Inclusion of the Clean Power Plan in the baseline for 
the proposed Cross-State Air Pollution Rule Update for 
the 2008 Ozone NAAQS 

As noted in Section V of the preamble for the proposed Cross-

State Air Pollution Rule Update for the 2008 Ozone NAAQS (CSAPR 

Update), the EPA seeks comment on the data and assumptions used 

in the modeling for this rulemaking. One of the topics on which 

the EPA seeks comment is the use of Integrated Planning Model 

version 5.15 (IPM 5.15), including illustrative modeling of the 

Clean Power Plan, in the baseline as well as in the analytic 

policy case 1 for the CSAPR Update rulemaking. The EPA 

specifically seeks comment both on using IPM 5.15 and on 

including the illustrative modeling of the Clean Power Plan2 

(CPP) in the baseline. 

This memo provides further discussion of considerations for 

including the illustrative modeling of the CPP in the baseline 

1 If the illustrative modeling of the CPP is included in the baseline for the 
CSAPR Update, then the CPP modeling would inherently also be included in 
subsequent policy cases that are additional to that baseline. 
2 EPA's assessment of the CPP for regulatory impact analysis was illustrative 
in nature as the modeling scenarios represent one of many implementation 
pathways available to states and utilities. For more information on the 
illustrative nature of this analysis, refer to the Regulatory Impact Analysis 
for the Clean Power Plan. 
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for this rulemaking, a discussion of the potential impact of 

EPA's illustrative modeling of the CPP on the CSAPR Update 

rulemaking and considerations for potentially excluding the 

illustrative modeling of the CPP in the baseline and policy case 

for the final CSAPR Update rule. 

CONSIDERATIONS FOR INCLUDING THE CPP IN THE CSAPR UPDATE BASELINE 

In accordance with Executive Orders 12866 and 13563, and 

Office of Management and Budget (OMB) Circular A-4, the analytic 

baseline for rulemakings should include all existing and final 

rules. In this case, adherence to E.O. 12866 and Circular A-4 

means the CSAPR Update should include the final CPP to the extent 

possible in its analytic baseline. 3 The final CPP rule, which was 

signed on August 3, 2015, is now a part of the business-as-usual 

scenario that would be expected under market and existing 

regulatory conditions in the absence of the proposed CSAPR 

Update. The EPA took steps to reflect inclusion of the CPP in the 

baseline of the proposed CSAPR Update, which was signed on 

November 16, 2015. The baseline for the proposed CSAPR Update 

rule is discussed in Chapters 1 and 5 of the Regulatory Impact 

Analysis, available in the docket for this proposal. 4 

One important justification for the requirement to include 

all existing and final rules in the baseline of subsequent 

3 For consistency, the EPA proposes to use the same analytic baseline for the 
policy analysis and regulatory impact analysis for the CSAPR Update. 
4 Docket ID: EPA-HQ-OAR-2015-0500 

2 
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rulemakings is to assure that the analysis of the subsequent rule 

appropriately evaluates the impacts of that rule in and of itself 

in isolation from other policy actions. This requirement supports 

transparent evaluation of the estimated impacts that are 

attributable solely to the rule under consideration. For example, 

in the context of environmental regulation to reduce air 

pollution, implementation of this requirement assures that the 

assessment of the subsequent rule does not double-count the air 

quality improvements that were already attributed to prior rules. 

Including the illustrative modeling of the CPP in the baseline of 

the CSAPR Update assures that the air quality improvements 

evaluated in the CSAPR Update analysis are attributable to 

impacts on the power sector of the proposal to update CSAPR 

alone, and avoids double-counting the impacts of the CPP, as well 

as all other federal and state regulations included in the IPM 

5.15 base case. The RIA for the CSAPR reports the expected 

benefits, costs and impacts of the proposed CSAPR update for 

2017, as well as select impacts, including emissions changes, for 

2020. 

The base case used to analyze the proposed CSAPR Update is 

the IPM configuration EPA used to analyze the CPP's rate-based 

illustrative plan approach. This approach was one of two 

illustrative policy options analyzed in support of the final 

5 EPA ran two illustrative scenarios for the CPP in IPM, a rate-based and a 
mass-based implementation scenario. In general, when discussing the inclusion 
of the CPP in modeling here, we are referring to the rate-based implementation 
scenario. For more information on the illustrative nature of this analysis, 

3 
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CPP. 5 

THE POTENTIAL EFFECT OF THE CPP ON CSAPR UPDATE 

In theory, including or excluding the illustrative modeling 

of the CPP in the baseline for the CSAPR Update could influence 

the EPA's assessment of which states significantly contribute to 

nonattainment or interfere with maintenance of the 2008 ozone 

NAAQS downwind and EPA development of emissions budgets (i.e., 

the remedy). However, the EPA believes that including or 

excluding the illustrative modeling of the CPP in the baseline 

and policy case for the CSAPR Update rulemaking would not have a 

large impact on the CSAPR Update. 

First, we note that EPA's modeling of the CPP does not 

estimate large changes in the power sector due to the CPP in the 

policy analysis year used in the CSAPR Update (i.e., 2017-based 

on adjustments to the IPM 2018 model run year). Of the near-term 

(i.e., 2016 through 2018) changes in the power sector that are 

estimated in the illustrative CPP modeling, a majority of these 

changes were anticipated to occur in the model baseline of the 

CPP analysis itself, meaning that they would have occurred 

without inclusion of the CPP and are not attributable to the CPP. 

Specifically, in the short-term prior to 2022 (note: 2022 is the 

beginning of the CPP implementation period), the modeling results 

related to the power sector, such as generation, capacity, 

refer to the Regulatory Impact Analysis for the Clean Power Plan. 

4 
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retirements, and prices, are largely driven by planned actions and other 

market forces that are already underway (such as low natural gas 

prices relative to coal), rather than the effect of the CPP. For 

example, the CPP baseline modeling includes capacity reductions 

that the model anticipates in the absence of the CPP. 6 Of the 

estimated 71 GW reduction in coal generation capacity in model 

year 2016, roughly 60 GW occur in the baseline. The remaining 

changes in the power sector (e.g., 11 GW reduction in goal 

generation capacity), which the illustrative modeling of the CPP 

assumes to occur as part of an overall least-cost "solution" for 

the CPP for the power sector over a 40-year time horizon, are 

also small relative to the power sector industry. In addition, 

as discussed in the considerations section below, estimates of 

capacity reductions from EPA's application of IPM in this 

scenario are likely an overestimate of near-term effects compared 

to expected real world implementation of the CPP for at least two 

reasons. First, some of the simplifying assumptions used about 

state implementation decision-making in the modeling don't 

capture the real world ability of states to develop 

implementation approaches over the whole time period of the CPP 

that will minimize near-term effects. Second, the structure and 

design of the model tends to overstate near-term effects due to 

assumptions about perfect foresight of future prices and market 

conditions that don't reflect actual uncertainties about the 

6 Docket ID: EPA-HQ-OAR-2013-0602 

5 

ED _000738_00002457 -00005 



future state of the world, discussed later in this memo. 

In addition, the way that the power sector modeling is used 

in the CSAPR Update limits the potential influence of the 

illustrative CPP modeling on this rulemaking. As explained below, 

the inclusion of CPP in the modeling would not have a large 

impact on EPA's application of the 4-step CSAPR framework. 

Regarding steps one and two, as already noted, the 

illustrative modeling of the CPP does not estimate large changes 

in the power sector modeling for the CSAPR Update because the 

2017 summer ozone season is five years in advance of the initial 

start of the CPP and thirteen years in advance of the CPP final 

period in 2030. 

Further, power sector emissions are only one component of 

total NOx emissions. Emissions from mobile sources, EGUs, and 

non-EGUs are all part of EPA's evaluation. Thus EGUs are only 

part of the comprehensive evaluation of downwind receptors 

expected to have problems attaining or maintaining the 2008 ozone 

NAAQS (i.e., step 1) and upwind states' contributions to these 

identified problems in amounts sufficient to "link" them to the 

downwind air quality problems (i.e., step 2). Because the modeled 

impact of the CPP is relatively small in comparison to power 

sector emissions and because power sector emissions are only one 

component7 of the total emissions used to evaluate steps one and 

7 The EPA notes that EGU emissions account for approximately 15 percent of NOx 

emissions across the contiguous U.S. in our 2017 emissions inventory used for 
modeling. 

6 
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two of the CSAPR framework, we do not anticipate that the CPP will have a large 

impact on the evaluation of these steps. For the proposal, the 

EPA conducted an analysis of the potential influence of IPM 

version 5.15 with the Clean Power Plan in the baseline on steps 1 

(i.e., identification of receptors) and step 2 (i.e., 

contributions sufficient to "link" upwind states). Details on 

this analysis and its results can be found in section V of the 

preamble. 

In step three of the CSAPR framework, we evaluate states 

linked to downwind air quality problems to identify upwind 

emissions that significantly contribute to nonattainment, or 

interfere with maintenance, of the 2008 ozone NAAQS downwind. 

Specifically, this step establishes emissions budgets (i.e., 

limits on emissions) for linked states, which reflect upwind 

emission reductions and apportionment of upwind responsibility. 

The EPA proposes in the CSAPR Update to establish emissions 

budgets (tons) by multiplying modeled state-level emissions rates 

(lbs/mmBtu) and historic reported (i.e., 2014) heat-input 

(mmBtu). 

The proposed emissions budget-setting approach relies only 

in part on power sector modeling. Specifically, the EPA proposes 

to use the modeled state-level emissions rate as noted above in 

order to help calculate each state's emission budget. To the 

extent that this emissions rate reflects modest changes in the 

power sector that the illustrative modeling attributes to CPP 

7 
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implementation in the CSAPR Update analysis year, we observe that 

the majority of these modeled changes redistribute generation 

from one fossil fuel-fired electric generating unit to another. 

Where generation is shifted between coal-fired units with similar 

NOx emissions characteristics, the resulting change in NOx 

emissions rate may not be significant. If generation shifts from 

coal- to natural gas-fired generation, then NOx emissions rates 

will generally be lower, depending on how well-controlled the 

units are. However, we note that even in the potential case of 

shifting generation from an uncontrolled coal-fired unit to a 

well-controlled natural gas-fired unit, the resulting emissions 

rate would remain non-zero and would contribute some NOx 

emissions to the aggregate state-level emissions rate used in the 

CSAPR Update emissions budget-setting. 

In addition, by proposing to multiply the modeled state

level emissions rates by historic reported (i.e., 2014) heat

input, the potential influence of the illustrative modeling of 

the CPP on the CSAPR Update's remedy is even further reduced. The 

historic reported heat-input data are not influenced by the final 

CPP, which was announced on August 3, 2015 and therefore post

dates the 2014 historic data used in this rulemaking. 

Additionally, using historical reported heat-input grounds the 

proposed emissions budget-setting approach in historically 

observed, non-modeled, data. In general, this approach reduces 

the influence of the model on the CSAPR Update emissions budget-

8 
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setting. Indeed, EPA proposes to factor in the historical heat

input data so that model outputs alone do not directly determine 

the proposed CSAPR Update remedy. This approach aligns with EPA's 

general approach to using power sector modeling data at more 

aggregated geographic levels (i.e., state-level or regional

level), rather than specific unit-level results, which may be 

relatively more uncertain. 

The EPA also notes that the CSAPR Update proposal seeks 

comment on a range of emissions budget stringencies, reflecting 

power sector NOx mitigation potential that is achievable for the 

2017 ozone season and cost-effective from $500 per ton to $10,000 

per ton of NOx removed. The proposed approach reflects NOx 

reductions at a cost threshold of $1,300 per ton. Given the 

multiple factors described above that mitigate the potential 

impact of the illustrative modeling of the CPP on the CSAPR 

Update emissions budgets, any potential impact of including or 

excluding the CPP in the baseline for the final CSAPR Update is 

within the range of NOx emissions budgets on which the EPA is 

seeking comment. 

Finally, we note that the illustrative modeling of the CPP 

has no influence on step four, implementation through the CSAPR 

NOX ozone-season allowance trading program. Specifically, the 

proposed CSAPR NOx ozone-season allowance allocation approach 

would allocate allowances to existing units, independent of EPA's 

power sector modeling. Specifically, the EPA proposes to continue 

9 
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using the existing CSAPR allowance allocation approach, using 

ozone season heat input values for the period of 2010 through 

2014. As a result, EPA's proposed unit-level allocations would 

provide allowances to units that existed in the past and would 

not deny those allowances to those units based on modeling that 

would suggest that the unit may not operate in the future. 

The EPA does not anticipate that including or excluding the 

illustrative modeling of the CPP in the baseline would 

meaningfully influence the EPA's evaluation of significant 

contribution to nonattainment or interference with maintenance of 

the 2008 ozone NAAQS in downwind areas, particularly given the 

range of other factors (e.g., cost thresholds) on which the EPA 

is also seeking comment. 

CONSIDERATIONS FOR EXCLUDING THE CPP FROM THE CSAPR UPDATE 
BASELINE 

Despite the general policy of including promulgated rules in 

the baseline and policy case and the limited impact of including 

the CPP in this rulemaking, there are several key uncertainties 

associated with implementation of the CPP that are not reflected 

in the modeling. These uncertainties are relatively unique to the 

CPP, due to the wide range of implementation flexibility and the 

role that states play in determining implementation. Thus, the 

EPA believes it is worth considering, and seeks comment on, 

whether and how the CPP should be included in the baseline and 

10 
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policy case for the final CSAPR Update rule. 

The illustrative policy case for the CPP used in our 

baseline for the CSAPR Update proposal necessarily entailed 

making simplifying assumptions regarding the form of 

implementation of the CPP. However, those simplifying assumptions 

do not reflect the wide range of approaches available to states 

in developing the state plans that will ultimately implement the 

CPP. State plans will be submitted over the next several years, 

and the interim performance period under the CPP does not begin 

until 2022. For instance, the IPM runs did not model all of the 

possible "glide paths" states may develop; rather, it modeled the 

state goals by using the interim steps that were provided by the 

EPA to help states in their planning processes. In addition, the 

IPM runs did not assume any interstate trading, which is another 

implementation option available to states under the CPP. 

Because of the inclusion of simplified modeling assumptions 

that fail to capture all the compliance flexibilities, near term 

impacts on the power sector in this scenario tend to be 

overstated (i.e., more costly deviations); in fact, the CPP 

itself not only avoids dictating near-term changes but it also 

provides states and utilities with ample options to minimize near

term impacts. For example, a source that would continue to cost 

effectively operate through procurement of emissions allowances 

in a trading scenario, may take a more costly compliance option 

of retirement in a modeling scenario where that flexibility is 

11 
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not represented. Because CPP illustrative modeling was based on 

an assumption that states would use a specific form of rate-based 

implementation, the way in which the model optimized for a least

cost solution tended to front-load actions within the model (such 

as generation shifts that lead to reductions of capacity for some 

fuel sources and increases for others) in contrast to the 

emissions reduction flexibility the CPP, by design, created for 

states and sources. In effect, the front-loaded results 

generated by the model in this scenario are, in part, a result of 

a feature of the model itself. In reality, given the range of 

options that the CPP affords states in developing their state 

plans, there may be sufficient uncertainty regarding state plan 

design (in addition to uncertainty about other key parameters 

such as fuel prices and supplies) such that power plant operators 

will not take the actions IPM identifies as being the least-cost 

solutions or will take them more slowly than modelled. Indeed, it 

is even possible that, because of the flexibility permitted in 

designing their plans, states could choose an implementation path 

that would completely avoid the actions that are forecast in the 

model to occur by 2018. 

Thus, because the 2016-2018 time period is prior to approval 

or promulgation of state plans or implementation of a federal 

plan, the actual effects of the CPP in that time period are far 

from certain. In this respect, the CPP is more analogous to the 

promulgation of a NAAQS, which triggers a similar planning and 

12 
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implementation process in which there is some uncertainty 

regarding how states and sources will meet the NAAQS until 

specific state implementation plans are adopted. Modeling based 

on assumptions about what those requirements will look like 

carries a higher degree of uncertainty than in the case of rules 

where source-specific requirements are established at the time of 

promulgation. For this reason, EPA does not include specific 

assumed strategies of how the NAAQS will be attained in the 

baselines of subsequent rulemakings prior to specific state 

implementation plans being adopted, and it may be appropriate to 

extend that practice here, given similar uncertainties associated 

with how states will choose to formulate their plans in order to 

implement the CPP. Therefore, EPA requests comment on whether to 

include the CPP in its baseline and policy case for the final 

rule. 

13 
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To: McCoy, Britney[McCoy.Britney@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Eagles, Tom[Eagles.Tom@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Owens, 
Nicole[Owens.Nicole@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; Muellerleile, 
Caryn[Muellerleile.Caryn@epa.gov]; Brown, Stephanie N.[Brown.StephanieN@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Pritchard, Eileen[Pritchard.Eileen@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Morgan, Ruthw[morgan.ruthw@epa.gov]; Kordzi, 
Joe[Kordzi.Joe@epa.gov]; Donaldson, Guy[Donaldson.Guy@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Saltman, Tamara[Saltman. Tamara@epa.gov] 
From: Mcquilkin, Wendy 
Sent: Tue 12/1/2015 9:05:13 PM 
Subject: SAN# 5765- R6 transmittal of TX-OK regional haze FIP 

D 

Approval and Promulgation of Implementation Plans; Texas and Oklahoma; Regional Haze State 
Implementation Plans; Interstate Visibility Transport State Implementation Plan to Address 

Pollution Affecting Visibility and Regional Haze; Federal Implementation Plan for Regional Haze. 
(SAN 5765) 

McCoy 

Lori Stewart 
McCabe 
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Contact: 

Level Reviewer: 

Contact: 

Return 

Final Rule for Administrator's 
Signature 

Legal Deadline Consent Decree 

Joe Kordzi, 214 665-7186 

Guy Donaldson, 214 665-7242 

North 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Harvey, Reid 
Tue 12/1/2015 8:26:14 PM 
FW: OP comments on CSAPR/CPP memo for docket 

we are discuss 

From: Rennert, Kevin 
Sent: Tuesday, December 01, 2015 2:48PM 
To: Harvey, Reid <Harvey.Reid@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; 
Adamantiades, Mikhail <Adamantiades.Mikhail@epa.gov>; Risley, David 
<Risley.David@epa.gov>; Fisher, Brian <Fisher.Brian@epa.gov>; Friedman, Kristina 
<Friedman.Kristina@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov>; Zenick, Elliott 
<Zenick.Elliott@epa.gov>; Ting, Kaytrue <Ting.Kaytrue@epa.gov>; Hogan, Stephanie 
<Hogan.Stephanie@epa.gov> 
Cc: Vaught, Laura <Vaught.Laura@epa.gov>; McGartland, AI <McGartland.Al@epa.gov>; 
Evans, DavidA <Evans.DavidA@epa.gov>; Nagelhout, Peter <Nagelhout.Peter@epa.gov>; 
Corrales, Mark <Corrales.Mark@epa.gov>; Balserak, Paul <Balserak.Paul@epa.gov> 
Subject: OP comments on CSAPR/CPP memo for docket 

I've attached OPs comments and suggested edits for the CSAPR I CPP memo for the docket. The 
redline is to a slightly earlier version of the current draft, but I think they can translate to the 
current draft easily enough. Thanks. 

Best, 

Kevin 
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To: Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Cozzie, David[Cozzie.David@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Waltzer, 
Suzanne[Waltzer.Suzanne@epa.gov]; DeFigueiredo, Mark[DeFigueiredo.Mark@epa.gov]; Beeler, 
Cindy[Beeler.Cindy@epa.gov]; Card, Joan[Card.Joan@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; 
Rao, Raj[Rao.Raj@epa.gov]; Vetter, Cheryi[Vetter.Cheryl@epa.gov]; Kocchi, 
Suzanne[Kocchi.Suzanne@epa.gov]; Weitz, Melissa[Weitz.Melissa@epa.gov]; O'Connor, 
Darcy[oconnor.darcy@epa.gov]; Daly, Cari[Daly.Carl@epa.gov]; Morales, 
Monica[Morales.Monica@epa.gov]; Jackson, Scott[Jackson.Scott@epa.gov]; Rothery, 
Deirdre[Rothery.Deirdre@epa.gov] 
From: Atkinson, Emily 
Sent: Tue 12/1/2015 6:01:15 PM 
Subject: Handout for today's 1 :30 meeting 

From: Hanley, Mark [ mailto:Mark.Hanley@anadarko.com] 
Sent: Tuesday, December 01, 2015 12:30 PM 
To: Atkinson, Emily <Atkinson.Emily@epa.gov> 
Cc: Bob Hickmott (rhickmott@smithfree.com) <rhickmott@smithfree.com> 
Subject: Handout for today's 1:30 meeting 

Hi Emily, 

Please find attached a copy of the handout for today's meeting at 1:30. We'll see you soon. 

Mark 

Mark Hanley 

Government Relations Director 

Anadarko Petroleum 

800 Connecticut Ave. NW, Suite 700 

Washington, D.C. 20006 

(202)861-8064 office 

(202)316-3639 cell 
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OVERVIEW OF COMMENTS ON EPA'S PROPOSED AIR RULES (2015) 
Anadarko Petroleum Corporation- An Industry Leader 

December 1, 2015 

Anadarko Petroleum Corporation is one of the nation's leading producers of clean-burning natural gas. We are 

among the world's largest independent oil and natural gas exploration and production companies operating 

approximately 25,000 wells in the United States. Anadarko's onshore U.S. operations are located in the Rocky 

Mountain areas, the southern U.S., the Appalachian basin and Alaska. We are proud that our company's voluntary 

actions and collaborative approach with regulators and other stakeholders are resulting in cleaner air, fewer 
emissions and more of our product reaching our customers. 

Our company has played a transformative role in how energy resources are bring produced, which includes 

implementing emission-reduction technologies and best practices across our operating areas. We also focus on 

improving the science around methane emissions through studies with respected academic institutions and the 

Environmental Defense Fund. We demonstrated our support for the collaborative, constructive and state-led 

approach that resulted in Colorado's revision of Regulation No. 7 on air quality. 

These constructive and collaborative efforts are reducing emissions and ensuring natural gas remains abundant and 
affordable as it continues to be the most reliable and scalable option available for achieving U.S. carbon-reduction 

targets. We encourage the Environmental Protection Agency (EPA) to continue to enhance the opportunities to 

provide companies incentives for early action, including by providing states the maximum flexibility in developing 

their programs. 

Source Determination: Proposed Rule Determination for Certain Emission Units in the Oil and Natural Gas Sector, 
40 C.F.R. Parts 49, 51, 52, 70, 71 

Federal and state emission control requirements for upstream oil and natural gas facilities are based on the type of 

equipment installed. The type of equipment on-site will not change based on the aggregation of locations. The 

proposal will simply change the complexity of permitting with negligible air quality improvements. 

This proposed rule will overwhelm permitting agencies with permit applications and permit modification 

applications; permits will not be issued in a predictable timeframe causing delays for oil and natural gas 
development and great regulatory uncertainty. 

Anadarko agrees clarification will help both the regulators and regulated community, but that clarification should 

comport with the CAA language and case law. Anadarko is proposing the following alternative language to provide 

the balance: 

11Contiguous or adjacent properties" mean surface areas with an affixed building, structure, facility 

or installation including permanently graded or cleared areas for such building, structure, facility or 
installation, that share an edge/boundary, physically touch, and are adjoining or physically abutting. 

As proposed, the rule suffers from a number of legal flaws that will subject the rule to legal challenge and possibly 

more uncertainty. We believe this is the not the objective of EPA, nor the desire of the regulated community. EPA 

should ensure the rule is addressing the legal concerns raised in comments, and work directly with the oil and 

natural gas sector to develop the appropriate guidance. 

This rulemaking: (1) offers minimal to no environmental benefit; (2) fails to evaluate the economic impacts required 

under the Clean Air Act (CAA); and (3) significantly increases administrative burden, costs, delays and inefficiencies 

to permitting programs nationwide. 
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New Source Performance Standard (NSPS) Subpart OOOOa: Proposed Rule Standards of Performance for New 
Stationary Sources: Oil and Natural Gas Production and Natural Gas Transmission and Distribution 

We share the concerns of our industry that EPA's one-size-fits-all proposed methane regulations would significantly 

and unnecessarily increase costs. Such an approach will also carry the unintended consequence of curbing further 

emission reductions by discouraging voluntary, collaborative and state-based solutions that have proven successful 

in encouraging innovation and improving our industry's environmental performance. 

We support EPA's stated objectives to achieve the most reductions with the least regulatory burden. However, the 

proposed rulemaking deviates from this stated goal on a number of levels. Among the most notable, is the proposal 
by EPA to impose a leak detection and repair (LDAR) program on states that already have legally and practicably 

enforceable programs. The rule should provide states the ability to develop a state-specific LDAR program. The 

federal rulemaking can provide general principles for a program, without prescriptive requirements dictating the 

components of a state program. The rule should further affirm that a state with an existing LDAR program that 

meets the general principles, also meets the requirements of the federal rule. 

Federal Implementation Plan (FIP) for Managing Air Emissions from True Minor Sources Engaged in Oil and 
Natural Gas Production in Indian Country 

As written, this particular rule has limited utility since it can only be utilized in attainment areas and for true minor 

sources. The FIP should be modified to: 

• Include a plan for areas transitioning from attainment to nonattainment; 

• Provide a streamlined mechanism for synthetic minors; and 

• Allow for a pre-construction registration and post-production emission calculations. 

Natural Gas STAR Methane Challenge 

This voluntary program comes on top of the ongoing aforementioned rule makings and other regulations for the oil 

and natural gas industry, which include: lowered Ozone National Ambient Air Quality Standard, expanded 
greenhouse gas (GHG) reporting rule, Bureau of Land Management tracking rule, GHG regulation of new and 

existing utilities, Refinery Sector Rule, Council on Environmental Quality guidance on addressing climate change 

under the National Environmental Policy Act, and Waters of the US. 

With all the other regulatory activities, at this time, it will be difficult for industry to find incentives or the resources 

to pursue voluntary measures as reflected in the Methane Challenge. To date, EPA has not adequately created 

synergy between its voluntary program and numerous other regulatory initiatives. Program participation could be 
increased if EPA takes a more holistic view of the burdens it is imposing on industry and develops a program that 

provides a business justification. We encourage EPA to collaborate with industry around voluntary programs that 

maximize methane reductions without the burden of formal regulatory initiatives that are limited in focus and 

effectiveness. 
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From: Atkinson, Emily !-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 ;-·-·-·-·-·1 
!.L.nc-.a.tinn:..._.! WJC-N 5400 +Video with RTP +!Conference Code i Participant Code: i""'""""'"'i 
i Conference Code i i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J '-·-·-·-·-·~ 
i.·-·-·-·-·-·-·-·-·-·-·-j 
Importance: Normal 
Subject: Meet with Bob Hickmott, The Smith-Free Group re: methane (Confirmed) 
Start Date/Time: Tue 12/1/2015 6:30:00 PM 
End Date/Time: Tue 12/1/2015 7:30:00 PM 

To: McCabe, Janet; Goffman, Joe; Tsirigotis, Peter; Cozzie, David; Dunham, Sarah; Gunning, 
Paul; Stewart, Lori; Walter, Suzanne; DeFigueiredo, Mark; Beeler, Cindy; Card, Joan; Vetter, 
Cheryl, Rao, Raj; Koerber, Mike 
Outside Attendees: 

• Julia Jones, Legal Counsel, Energy & Production, Anadarko 

• Angela Zivkovich, Senior Health, Safety & Environment, Anadarko 

• Mark Hanley, Govt. Relations Director, Anadarko 

• Mike Long 

• Bob Hickmott, Consultant 
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OVERVIEW OF COMMENTS ON EPA'S PROPOSED AIR RULES (2015) 
Anadarko Petroleum Corporation- An Industry Leader 

December 1, 2015 

Anadarko Petroleum Corporation is one of the nation's leading producers of clean-burning natural gas. We are 

among the world's largest independent oil and natural gas exploration and production companies operating 

approximately 25,000 wells in the United States. Anadarko's onshore U.S. operations are located in the Rocky 

Mountain areas, the southern U.S., the Appalachian basin and Alaska. We are proud that our company's voluntary 

actions and collaborative approach with regulators and other stakeholders are resulting in cleaner air, fewer 
emissions and more of our product reaching our customers. 

Our company has played a transformative role in how energy resources are bring produced, which includes 

implementing emission-reduction technologies and best practices across our operating areas. We also focus on 

improving the science around methane emissions through studies with respected academic institutions and the 

Environmental Defense Fund. We demonstrated our support for the collaborative, constructive and state-led 

approach that resulted in Colorado's revision of Regulation No. 7 on air quality. 

These constructive and collaborative efforts are reducing emissions and ensuring natural gas remains abundant and 
affordable as it continues to be the most reliable and scalable option available for achieving U.S. carbon-reduction 

targets. We encourage the Environmental Protection Agency (EPA) to continue to enhance the opportunities to 

provide companies incentives for early action, including by providing states the maximum flexibility in developing 

their programs. 

Source Determination: Proposed Rule Determination for Certain Emission Units in the Oil and Natural Gas Sector, 
40 C.F.R. Parts 49, 51, 52, 70, 71 

Federal and state emission control requirements for upstream oil and natural gas facilities are based on the type of 

equipment installed. The type of equipment on-site will not change based on the aggregation of locations. The 

proposal will simply change the complexity of permitting with negligible air quality improvements. 

This proposed rule will overwhelm permitting agencies with permit applications and permit modification 

applications; permits will not be issued in a predictable timeframe causing delays for oil and natural gas 
development and great regulatory uncertainty. 

Anadarko agrees clarification will help both the regulators and regulated community, but that clarification should 

comport with the CAA language and case law. Anadarko is proposing the following alternative language to provide 

the balance: 

11Contiguous or adjacent properties" mean surface areas with an affixed building, structure, facility 

or installation including permanently graded or cleared areas for such building, structure, facility or 
installation, that share an edge/boundary, physically touch, and are adjoining or physically abutting. 

As proposed, the rule suffers from a number of legal flaws that will subject the rule to legal challenge and possibly 

more uncertainty. We believe this is the not the objective of EPA, nor the desire of the regulated community. EPA 

should ensure the rule is addressing the legal concerns raised in comments, and work directly with the oil and 

natural gas sector to develop the appropriate guidance. 

This rulemaking: (1) offers minimal to no environmental benefit; (2) fails to evaluate the economic impacts required 

under the Clean Air Act (CAA); and (3) significantly increases administrative burden, costs, delays and inefficiencies 

to permitting programs nationwide. 
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New Source Performance Standard (NSPS) Subpart OOOOa: Proposed Rule Standards of Performance for New 
Stationary Sources: Oil and Natural Gas Production and Natural Gas Transmission and Distribution 

We share the concerns of our industry that EPA's one-size-fits-all proposed methane regulations would significantly 

and unnecessarily increase costs. Such an approach will also carry the unintended consequence of curbing further 

emission reductions by discouraging voluntary, collaborative and state-based solutions that have proven successful 

in encouraging innovation and improving our industry's environmental performance. 

We support EPA's stated objectives to achieve the most reductions with the least regulatory burden. However, the 

proposed rulemaking deviates from this stated goal on a number of levels. Among the most notable, is the proposal 
by EPA to impose a leak detection and repair (LDAR) program on states that already have legally and practicably 

enforceable programs. The rule should provide states the ability to develop a state-specific LDAR program. The 

federal rulemaking can provide general principles for a program, without prescriptive requirements dictating the 

components of a state program. The rule should further affirm that a state with an existing LDAR program that 

meets the general principles, also meets the requirements of the federal rule. 

Federal Implementation Plan (FIP) for Managing Air Emissions from True Minor Sources Engaged in Oil and 
Natural Gas Production in Indian Country 

As written, this particular rule has limited utility since it can only be utilized in attainment areas and for true minor 

sources. The FIP should be modified to: 

• Include a plan for areas transitioning from attainment to nonattainment; 

• Provide a streamlined mechanism for synthetic minors; and 

• Allow for a pre-construction registration and post-production emission calculations. 

Natural Gas STAR Methane Challenge 

This voluntary program comes on top of the ongoing aforementioned rule makings and other regulations for the oil 

and natural gas industry, which include: lowered Ozone National Ambient Air Quality Standard, expanded 
greenhouse gas (GHG) reporting rule, Bureau of Land Management tracking rule, GHG regulation of new and 

existing utilities, Refinery Sector Rule, Council on Environmental Quality guidance on addressing climate change 

under the National Environmental Policy Act, and Waters of the US. 

With all the other regulatory activities, at this time, it will be difficult for industry to find incentives or the resources 

to pursue voluntary measures as reflected in the Methane Challenge. To date, EPA has not adequately created 

synergy between its voluntary program and numerous other regulatory initiatives. Program participation could be 
increased if EPA takes a more holistic view of the burdens it is imposing on industry and develops a program that 

provides a business justification. We encourage EPA to collaborate with industry around voluntary programs that 

maximize methane reductions without the burden of formal regulatory initiatives that are limited in focus and 

effectiveness. 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; 
Harvey, Reid[Harvey.Reid@epa.gov] 
Cc: Haeuber, Richard[Haeuber.Richard@epa.gov]; Friedman, 
Kristina[Friedman.Kristina@epa.gov] 
From: Risley, David 
Sent: Tue 12/1/2015 3:37:02 PM 
Subject: Status of Modeling Memo 

Joe and Sarah, 

Reid asked me to send a note on the status of the modeling memo to the docket for the CSAPR 
Update Rule. OGC and DOJ are both good with the memo, including the updates to the NAAQS 
section. We talked to Elliot, who confirmed that he reviewed it and also specifically thanked 
everyone for putting together a good product and for productively engaging in a team effort. We 
also talked to Stephanie, who said that DOJ is good with the memo and that OGC has completed 
its review. 

We did receive a heads up from Dave Evans that he is sending some comments to Kevin 
Rennert, who will decide whether or not to weigh in. So, we may hear something from OP later 
today. 

I've attached the current clean version of the memo. 

Best, 

David 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Sasser, 
Erika[Sasser.Erika@epa.gov]; Wesson, Karen[Wesson.Karen@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Srinivasan, Gautam[Srinivasan.Gautam@epa.gov]; 
Silverman, Steven[silverman.steven@epa.gov]; Williams, Melina[Williams.Melina@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov] 
From: Orlin, David 
Sent: Tue 12/1/2015 2:40:48 PM 
Subject: WI, UT, KY intervening in 03 litigation 

FYI, Wisconsin, Utah and Kentucky have moved to intervene on the side of the states 
challenging the ozone standard (AZ, AR, NM, ND and OK). 

Attorney Client, 
[~~~~~~~~~~~~~~~~~~~~~~~~~~1:\!!?_~~~i~~J.f.~~I~~~~~~~~~~~~~~~~~~~~~~~~~~IAiil1oli8ii-·illai1oi1·s--to·-~i1tervene. 
must be filed within 30 days of the underlying petition for review, parties (including 
enviro/public health groups) still have until Dec. 28 to file petitions. 

David Orlin 

U.S. EPA, Office of General Counsel 

(202) 564-1222 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF ARIZONA, et al., 

Petitioners, 

v. 

UNITED STATES 
ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

Respondents. 

Case No. 15-1392 
(Consolidated with Case No. 15-1385) 

MOTION TO INTERVENE IN SUPPORT OF PETITIONERS 

The States of Wisconsin, Utah, and Kentucky ("Intervening 

States") respectfully move to intervene in support of the Petitioner 

States of Arizona, Arkansas, New Mexico (through its Environmental 

Department), North Dakota, and Oklahoma ("Petitioner States") in 

Case No. 15-1392, which has been consolidated with Case No. 15-1385. 

Intervention is appropriate if the movants are "directly affected 

by" the agency action and the motion is "timely." See Yakima Valley 

Cablevision, Inc. v. FCC, 794 F.2d 737, 744-45 (D.C. Cir. 1986). The 
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Intervening States should be permitted to intervene because they are 

directly affected by the agency action and the motion is timely. 

I. The Intervening States will be directly affected by the 
agency action. 

This case will review Respondent United States Environmental 

Protection Agency's final action entitled, "National Ambient Air Quality 

Standards for Ozone," 80 Fed. Reg. 65,292 (Oct. 26, 2015) (the "Ozone 

Rule"). The Petitioner States have challenged the Ozone Rule pursuant 

to section 307(b)(l) of the Clean Air Act ("CAA"), 42 U.S.C. § 7607(b)(l). 

Under the Ozone Rule, EPA replaces the current ozone ambient 

air-quality standard of 75 parts per billion (ppb) with a lower standard 

of 70 ppb. The Ozone Rule will result in the designation of new and 

expanded geographical areas within each Intervening State as 

"nonattainment" for ozone under the CAA. When a geographical area is 

designated as "nonattainment" for ozone, the CAA mandates a complex 

and burdensome new-source review on CAA permit applications. For 

example, major sources of ozone in nonattainment areas will incur 

significant costs to meet additional emission-control requirements. 

With the Ozone Rule, EPA is attempting to remedy ground-level 

ozone, which is a reactive gas formed primarily from the reaction 

- 2 -
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between two major classes of air pollutants: volatile organic compounds 

and nitrogen oxides. Within the Intervening States, broad and 

important sectors of the economy emit these substances and will 

therefore be impacted by the Ozone Rule. These sectors include, by way 

of example, chemical companies, iron and steel foundries, printing and 

packaging facilities, surface-coating industries, pharmaceutical 

manufacturers, plastic manufacturers, ship builders, and breweries. 

The Ozone Rule will stifle-and in some cases eliminate-the expansion 

of these industries in the Intervening States. The Intervening States 

rely on these industries for jobs, and as a result, economic growth and 

taxes. As such, the Ozone Rule will directly and negatively impact each 

Intervening State. 

The Ozone Rule also revises and expands the ozone monitoring 

seasons. For example, the Ozone Rule increases the monitoring season 

by one-and-a-half months in Wisconsin and by seven months in Utah. 

These changes will impose new burdens on the Intervening States, 

which are required under the CAA to conduct the monitoring. 

Based on these direct impacts of the Ozone Rule, the Intervening 

States wish to challenge the Ozone Rule in support of the Petitioner 

- 3 -
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States. Based on geographical concerns alone, however, the Intervening 

States are not adequately represented by the Petitioner States. In this 

litigation, the Intervening States wish to highlight the arbitrary, 

capricious, and unconstitutional nature of the Ozone Rule resulting 

from the interstate and international transport of ozone. For example, 

in Wisconsin, the Ozone Rule will primarily impact counties along Lake 

Michigan in eastern Wisconsin. Yet the ozone levels in those areas 

result from ozone created outside Wisconsin. So while Wisconsin is 

penalized for its ozone levels and placed on an unequal footing with 

other states, Wisconsin does not have the ability to cure its own 

ambient ozone levels. Many states will experience these arbitrary, 

unequal, and discriminatory effects of the Ozone Rule, and the 

Intervening States will highlight these effects. 

And geography affects ozone concentrations In other ways too. 

Apart from the interstate and international transport of ozone, altitude 

also plays a direct role in ozone concentrations, as do wildfires, 

lightening strikes, geographic features, and other natural phenomena. 

Yet the Ozone Rule's "one size fits all" nationwide standard does not 

properly account for these issues. The 70ppb standard applies equally 

- 4 -
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in coastal states at sea level and Salt Lake City, Utah, at 4,265 feet 

above sea level. The Intervening States, based on their unique 

geography, will emphasize the arbitrary nature of the Ozone Rule due 

to its failure to account for geographic issues affecting ozone 

concentrations, such as altitude. 

In conclusion, the Intervening States' participation In this case 

will compliment the Petitioner States' arguments with specific 

geographic issues, including, for example, ozone transport and other 

geographic issues such as altitude. The Intervening States, through 

their unique perspectives and circumstances, will argue that the Ozone 

Rule's arbitrary, capricious, and unconstitutional standards do not 

comply with 5 U.S.C. § 706(2)(A)-(B). 

II. The Intervening States' motion is timely. 

A motion to intervene must be timely in order to prevent 

disruption of existing litigation and causing detriment to existing 

parties. See Roane v. Leonhart, 741 F.3d 14 7, 151 (D.C. Cir. 2014). The 

Petitioner States filed the petition for review on October 27, 2015. This 

motion is therefore filed within 30 days after the petition, and is timely 

as permitted by Fed. R. App. Proc. 15(d). 

- 5 -
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The Intervening States respectfully request that they be allowed 

to intervene in Case No. 15-1392, which has been consolidated with 

Case No. 15-1385. 

Dated this 25th day of November, 2015. 

Respectfully submitted, 

BRAD D. SCHIMEL 
Attorney General 

Is/ Daniel P. Lennington 
DANIEL P. LENNINGTON 

Deputy Solicitor General 
State Bar #1088694 

Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 267-8901 
lenningtondp@doj.state.wi.us 

Attorney for Intervenor 
State of Wisconsin 

- 6 -
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Is/ Parker Douglas 
SEAN REYES 

Attorney General of Utah 
PARKER DOUGLAS 

Federal Solicitor 
Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, Utah 84114-2320 
(801) 538-9600 
pdouglas@utah.gov 

Attorney for Intervenor 
State of Utah 

Is/ Jack Conway 
JACK CONWAY 

Attorney General 
GREGORY T. DUTTON 

Assistant Attorney General 
Office of the Attorney General 
700 Capitol Avenue, Suite 118 
Frankfort, Kentucky 40601 
(502) 696-5300 
Gregory .Dutton@ky .gov 

Attorney for Intervenor 
State of Kentucky 

- 7 -
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CERTIFICATE AS TO PARTIES, AMICI CURIAE, 
AND RELATED CASES 

Under Circuit Rules 27(a)(4) and 28(a)(1)(A), the movants state as 

follows: 

Parties, Intervenors, and Amici 

Petitioners: States of Arizona, Arkansas, New Mexico (through 

its Environmental Department), North Dakota, and Oklahoma. 

Respondents: The United States Environmental Protection 

Agency and Regina A. McCarthy, Administrator of the United States 

Environmental Protection Agency. 

Intervenors: None at this time. 

Amici: None at this time. 

Related Cases 

Murray Energy Corp. v. U.S. EPA, et al., Case No. 15-1385. 

- 8 -
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CERTIFICATE OF SERVICE 

I hereby certify that on November 25, 2015, the foregoing 

Motion to Intervene in Support of Petitioners was served electronically 

through CM/ECF system to all registered attorneys in this case 

number. 

Is/ Daniel P. Lennington 
DANIEL P. LENNINGTON 

- 9 -
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To: Harvey, Reid[Harvey.Reid@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov] 
From: McCabe, Janet 
Sent: Man 11/30/2015 6:26:27 PM 
Subject: CSAPR Update Rule Modeling Docket Memo 11-28-15 CLEAN_SDcomments jgjmc.docx 

I am so sorry about not sending this sooner-Lori reminded me, and I had to get it off my laptop. 

Here you go. 
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To: Mcquilkin, Wendy[Mcquilkin.Wendy@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Eagles, Tom[Eagles.Tom@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Jutras, 
Nathaniei[Jutras.Nathaniel@epa.gov]; Adams, Darryi[Adams.Darryl@epa.gov]; Brown, Stephanie 
N.[Brown.StephanieN@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Pritchard, 
Eileen[Pritchard.Eileen@epa.gov]; Millett, John[Millett.John@epa.gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Morgan, 
Ruthw[morgan.ruthw@epa.gov]; Scoville, Pat[Scoville.Pat@epa.gov]; Sutton, Tia[sutton.tia@epa.gov]; 
Hamilton, Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Saltman, Tamara[Saltman. Tamara@epa.gov] 
From: McCoy, Britney 
Sent: Man 11/30/2015 3:37:00 PM 
Subject: RE: SAN# 5786 --: Here are the electronic versions of the memos. 

concurs. 

Thanks. 

From: Mcquilkin, Wendy 
Sent: Tuesday, November 24,2015 11:12 AM 
To: McCoy, Britney <McCoy.Britney@epa.gov> 
Cc: Shaw, Betsy <Shaw.Betsy@epa.gov>; Eagles, Tom <Eagles. Tom@epa.gov>; Goffman, 
Joseph <Goffman.Joseph@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; Knapp, 
Kristien <Knapp.Kristien@epa.gov>; Stewart, Lori <Stewart.Lori@epa.gov>; Cyran, Carissa 
<Cyran.Carissa@epa.gov>; Owens, Nicole <Owens.Nicole@epa.gov>; Jutras, Nathaniel 
<Jutras.Nathaniel@epa.gov>; Adams, Darryl <Adams.Darryl@epa.gov>; Brown, Stephanie N. 
<Brown.StephanieN@epa.gov>; Muellerleile, Caryn <Muellerleile.Caryn@epa.gov>; Pritchard, 
Eileen <Pritchard.Eileen@epa.gov>; Millett, John <Millett.John@epa.gov>; Dennis, Allison 
<Dennis.Allison@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Morgan, Ruthw 
<morgan.ruthw@epa.gov>; Scoville, Pat <Scoville.Pat@epa.gov>; Sutton, Tia 
<sutton.tia@epa.gov>; Hamilton, Sabrina <Hamilton.Sabrina@epa.gov>; Faulkner, Martha 
<Faulkner.Martha@epa.gov>; Matthews, Barbara <Matthews.Barbara@epa.gov>; Saltman, 
Tamara <Saltman. Tamara@epa.gov> 
Subject: SAN# 5786 --:Here are the electronic versions of the memos. 

D 
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SAN# 5786 Final Rule for 2014, 2015 and 2016 Renewable Fuel Standards and 2017 Biomass
Based Diesel Standard 

(RIN 2060-AS22) 

Final Rule for Administrator's 
Signature 

Legal Deadline Consent Decree 

Tia Sutton, 202 564-8929 
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6560-50-P 
ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Part 80 

[EP A-HQ-OAR-2015-0111; FRL-XXXX-XX-OAR] 

[RIN 2060-AS22] 

Renewable Fuel Standard Program: Standards for 2014, 2015, and 2016 and Biomass
Based Diesel Volume for 2017 

AGENCY: Environmental Protection Agency (EPA). 

ACTION: Final rule. 

SUMMARY: Under section 211 of the Clean Air Act, the Environmental Protection Agency 

(EPA) is required to set renewable fuel percentage standards every year. This action establishes 

the annual percentage standards for cellulosic biofuel, biomass-based diesel, advanced biofuel, 

and total renewable fuel that apply to all motor vehicle gasoline and diesel produced or imported 

in the years 2014, 2015, and 2016. The EPA is establishing a cellulosic biofuel volume for all 

three years that is below the applicable volume specified in the Act, and is also rescinding the 

cellulosic biofuel standard for 2011. Relying on statutory waiver authorities, the EPA is 

adjusting the applicable volumes of advanced biofuel and total renewable fuel for all three years. 

The 2016 standards are expected to spur further progress in overcoming current constraints in 

renewable fuel distribution infrastructure, which in tum is expected to lead to substantial growth 

over time in the production and use of renewable fuels. In this action, we are also establishing 

the applicable volume of biomass-based diesel for 2017. Finally, we are setting the compliance 

and attest reporting deadlines for the years 2013, 2014, and 2015, as well as finalizing regulatory 

amendments to clarify the scope of the existing algal biofuel pathway. 

Page 1 of350 

ED _000738_00002507 -00001 



DATES: This final rule is effective on [Insert date 60 days following the publication in the 

Federal Register] 

ADDRESSES: The EPA has established a docket for this action under Docket ID No. EPA-HQ

OAR-2015-0111. All documents in the docket are listed on the http://www.regulations.gov web 

site. Although listed in the index, some information is not publicly available, e.g., CBI or other 

information whose disclosure is restricted by statute. Certain other material, such as copyrighted 

material, is not placed in the electronic docket and will be publicly available only in hard copy 

form. Publicly available docket materials are available electronically through 

http://www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: Julia MacAllister, Office of Transportation 

and Air Quality, Assessment and Standards Division, Environmental Protection Agency, 2000 

Traverwood Drive, Ann Arbor, MI 481 05; telephone number: 734-214-4131; email address: 

macallister.julia@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this Action Apply to Me? 

Entities potentially affected by this final rule are those involved with the production, 
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distribution, and sale of transportation fuels, including gasoline and diesel fuel or renewable 

fuels such as ethanol, biodiesel, renewable diesel, and biogas. Potentially regulated categories 

include: 

I Category I NAICS1 SIC2 Examples of Potentially Regulated Entities 
Codes Codes 

Industry 324110 2911 Petroleum Refineries 
Industry 325193 2869 Ethyl alcohol manufacturing 
Industry 325199 2869 Other basic organic chemical manufacturing 
Industry 424690 5169 Chemical and allied products merchant wholesalers 
Industry 424710 5171 Petroleum bulk stations and terminals 
Industry 424720 5172 Petroleum and petroleum products merchant 

wholesalers 
Industry 221210 4925 Manufactured gas production and distribution 
Industry 454319 5989 Other fuel dealers 

1 North American Industry Classification System (NAICS) 
2 Standard Industrial Classification (SIC) system code. 

This table is not intended to be exhaustive, but rather provides a guide for readers 

regarding entities likely to be regulated by this action. This table lists the types of entities that 

EPA is now aware could potentially be regulated by this action. Other types of entities not listed 

in the table could also be regulated. To determine whether your entity is regulated by this action, 

you should carefully examine the applicability criteria in 40 CFR part 80. If you have any 

questions regarding the applicability of this action to a particular entity, consult the person listed 

in the FOR FURTHER INFORMATION CONTACT section. 

Outline of this preamble 

I. Executive Summary 
A. Purpose of This Action 
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B. Summary of Major Provisions in This Action 
1. Final Approach to Setting Standards for 2014, 2015, and 2016 
2. Advanced Biofuel and Total Renewable Fuel 
3. Biomass-Based Diesel 
4. Cellulosic Biofuel 
5. Annual Percentage Standards 
6. Response to Requests for a Waiver of the 2014 Standards 
7. Changes to Regulations 
8. Assessment of Aggregate Compliance Approach 
C. Authority for Late Action and Applicability of the Standards 
D. Outlook for 2017 and Beyond 
II. Advanced Biofuel and Total Renewable Fuel Volumes for 2014- 2016 
A. Fulfilling Congressional Intent to Increase Use of Renewable Fuels 
B. Statutory Authorities for Reducing Volume Targets 
1. Cellulosic Waiver Authority 
2. General Waiver Authority 
3. Assessment of Past Versus Future Supply 
4. Combining Authorities for Reductions in Total Renewable Fuel 
5. Inability to Reach Statutory Volumes 
6. Inability to Reach Volumes Using Only the Cellulosic Waiver Authority 
C. 2014 Advanced Biofuel and Total Renewable Fuel Volume Requirements 
D. 2015 Advanced Biofuel and Total Renewable Fuel Volume Requirements 
E. Total Renewable Fuel Volume Requirement for 2016 
1. Renewable Fuel Market Challenges and Opportunities 
2. Projecting Ethanol Supply 
1. Ethanol Supply as E10 in 2016 
11. The Impact of RIN Prices on E85 Retail Prices 
111. Ethanol Supply as E85 in 2016 
IV. EO Demand in 2016 
v. Ethanol Supply as E15 in 2016 
v1. Total Ethanol Supply in 2016 
3. Biodiesel and Renewable Diesel 
1. Feedstock availability 
11. Biodiesel and Renewable Diesel Production Capacity 
111. Biodiesel and Renewable Diesel Import Capacity 
IV. Biodiesel and Renewable Diesel Distribution Capacity 
v. Biodiesel and Renewable Diesel Retail Infrastructure Capacity 
v1. Biodiesel and Renewable Diesel Consumption Capacity 
v11. Biodiesel and Renewable Diesel Consumer Response 
vm. Projected Supply ofBiodiesel and Renewable Diesel in 2016 
4. Projecting the Supply of Other Renewable Fuels 
5. Total Renewable Fuel Supply in 2016 
F. Advanced Biofuel Volume Requirement for 2016 
G. Market Responses to the 2016 Advanced Biofuel and Total Renewable Fuel Volume 

Requirements 
H. Treatment of Carryover RINs 
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1. Summary of Public Comments 
2. Updated Projection of Carryover RIN Volume 
3. EPA's Decision and Response to Comments 
1. Importance of Carryover RINs 
11. Role of Carryover RINs under the Waiver Authorities 
111. Extent to Which the Current Bank of Carryover RINs Could Be Drawn down without 

Compromising the Beneficial Buffer They Provide 
IV. Whether Carryover RINs Will Be Used to Avoid Needed Investments 
v. Response to Other Comments 
4. Summary 
I. Impacts of Final Standards on Costs 
III. Final Biomass-Based Diesel Volumes for 2014 -2017 
A. Statutory Requirements. 
B. BBD Production and Compliance Through 2013 
C. BBD Volumes for 2014 
D. Determination of Applicable Volume of Biomass-Based Diesel for 2015-2017 
1. Implication ofNested Standards 
2. Biomass-Based Diesel as a Fraction of Advanced Biofuel 
3. Ensuring Growth in Biomass-Based Diesel and Other Advanced Biofuel 
4. Final BBD Volume for 2015 
5. Final Volumes for 2016-2017 
E. Consideration of Statutory Factors for 2014-2017 
1. Assessment for 2014 and 2015 Biomass-Based Diesel Applicable Volume 
2. Primary and Supplementary Statutory Factors Assessment for 2016 and 2017 Biomass-

Based Diesel Applicable Volumes 
IV. Final Cellulosic Biofuel Volume for 2014-2016 
A. Statutory Requirements 
B. Cellulosic Biofuel Industry Assessment 
1. Potential Domestic Producers 
2. Potential Foreign Sources of Cellulosic Biofuel 
3. Summary of Volume Projections for Individual Companies 
C. Projection from the Energy Information Administration 
D. Cellulosic Biofuel Volume for 2014 
E. Cellulosic Biofuel Volume for 2015 
F. Cellulosic Biofuel Volume for 2016 
G. Rescission of the 2011 Cellulosic Biofuel Standards 
V. Percentage Standards 
A. Background 
B. Calculation of Standards 
1. How Are the Standards Calculated? 
2. Small Refineries and Small Refiners 
3. Final Standards 
VI. Amendments to Regulations 
A. Changes to the Algal Biofuel Pathways 
B. Annual Compliance Reporting and Attest Engagement Deadlines under the RFS Program 
VII. Assessment of Aggregate Compliance 
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A. Assessment of the Domestic Aggregate Compliance Approach 
B. Assessment of the Canadian Aggregate Compliance Approach 
VIII. Public Participation 
IX. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563: 

Improving Regulation and Regulatory Review 
B. Paperwork Reduction Act (PRA) 
C. Regulatory Flexibility Act (RF A) 
D. Unfunded Mandates Reform Act (UMRA) 
E. Executive Order 13132: Federalism 
F. Executive Order 1317 5: Consultation and Coordination with Indian Tribal Governments 
G. Executive Order 13045: Protection of Children from Environmental Health Risks and 

Safety Risks 
H. Executive Order 13211: Actions Concerning Regulations That Significantly Affect 

Energy Supply, Distribution, or Use 
I. National Technology Transfer and Advancement Act (NTTAA) 
J. Executive Order 12898: Federal Actions to Address Environmental Justice in Minority 

Populations, and Low-Income Populations 
K. Congressional Review Act (CRA) 
X. Statutory Authority 

I. Executive Summary 

The Renewable Fuel Standard (RFS) program began in 2006 pursuant to the 

requirements in Clean Air Act ( CAA) section 211 ( o) that were added through the Energy Policy 

Act of2005 (EPAct). The statutory requirements for the RFS program were subsequently 

modified through the Energy Independence and Security Act of2007 (EISA), resulting in the 

publication of major revisions to the regulatory requirements on March 26, 2010Y EISA's 

stated goals include moving the United States toward "greater energy independence and security, 

to increase the production of clean renewable fuels." Since the initial promulgation of the RFS 

1 75 FR 14670, March 26, 2010. 
2 A full description of the statutory basis of the RFS program and EPA's actions to develop and implement the 
regulatory program are provided in a memorandum to the docket. See, "Statutory basis of the RFS program and 
development of the regulatory program," memorandum from Madison Le to EPA docket EPA-HQ-OAR-2015-0111. 
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program regulations in 2007, domestic production and use of renewable fuel in the U.S. has 

increased substantially. According to the Energy Information Administration (EIA), fuel ethanol 

production in the U.S. more than doubled in volume from approximately 6.5 billion gallons in 

2007 to about 14.3 billion gallons in 2014.3 Growth in biodiesel and renewable diesel 

production in the U.S. has increased more than two and a half times, from approximately 0.5 

billion gallons in 2007 to 1.46 billion gallons in 2014.4 Today, nearly all of the approximately 

139 billion gallons of gasoline used for transportation purposes contains 10 percent ethanol 

(E10). 

The fundamental objective of the RFS provisions under the CAA is clear: to increase the 

use of renewable fuels in the U.S. transportation system every year through at least 2022 in order 

to reduce greenhouse gases (GHGs) and increase energy security. Further, renewable fuels from 

facilities that commenced construction after 2007 must be better performing in terms of their 

greenhouse gas emissions, as compared on a lifecycle basis, to the petroleum based fuels they are 

replacing. Cellulosic biofuels are required to have 60 percent or greater greenhouse gas (GHG) 

emissions benefits on a lifecycle basis than the petroleum based fuels they replace; advanced 

biofuels (including biomass-based diesel) must have a 50 percent or greater benefit; and 

conventional biofuels (other than grandfathered facilities) must have a 20 percent or better 

benefit. Increased use of renewable fuels means less use of fossil fuels, which generally results 

in lower GHG emissions over time, especially when advanced biofuel production and use 

becomes more commonplace. By aiming to diversify the country's fuel supply, Congress also 

3 EIA's Monthly Energy Review, April2015, Table 10.3. 
4 2007 volume represents biodiesel only, from EIA's Monthly Energy Review, April2015, Table 10.4. 2014 volume 
represents biodiesel and renewable diesel domestic production from EMTS. 
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intended to increase the nation's energy security. Renewable fuels represent an opportunity for 

the U.S. to move away from fossil fuels towards a set oflower GHG transportation fuels, and a 

chance for a still-developing low GHG technology sector to grow. These lower GHG renewable 

fuels include com starch ethanol, the predominant renewable fuel in use to date, but Congress 

envisioned the majority of growth over time to come from advanced biofuels, as the non-

advanced (conventional) volumes remain constant in the statutory volume tables starting in 2015 

while the advanced volumes continue to grow.5 

The statute includes annual volume targets,6 and requires EPA to translate those volume 

targets (or alternative volume requirements established by EPA in accordance with statutory 

waiver authorities) into compliance obligations that refiners and importers must meet every year. 

In this action, EPA is establishing the annual percentage standards for cellulosic biofuel, biomass-

based diesel, advanced biofuel, and total renewable fuel that apply to all motor vehicle gasoline 

and diesel produced or imported in the years 2014, 2015, and 2016. We are also establishing the 

applicable volume of biomass-based diesel for 2017. 

In the June 10,2015 notice of proposed rulemaking (NPRM), we proposed standards 

based on an approach that sought to achieve the Congressional intent of increasing renewable 

fuel use over time in order to address climate change and increase energy security, while at the 

same time accounting for the real-world challenges that have slowed progress toward such 

goals.7 Those challenges have made the volume targets established by Congress for 2014, 2015, 

5 In this document we follow the cmrunon practice of using the term "conventional" renewable fuel to mean any 
renewable fuel that is not an advanced biofuel. 
6 CAA 2ll(o)(2)(B) 
7 See 80 FR 33100. 
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and 2016 beyond reach. In the NPRM we proposed to use waiver mechanisms that Congress 

provided to allow for the volume targets to be reduced if necessary. The proposed volume 

requirements were lower than the statutory targets but set at a level that we believed would spur 

growth in renewable fuel use, consistent with Congressional intent. 

In this action, we are finalizing standards that make use of the statute's waiver 

provisions. The final standards differ from the proposed standards based on new information, 

consideration of public comments, and corrected calculations. Details of these changes are 

provided below. By finalizing the percentage standards for 2016 by November 30, 2015, we are 

returning to the statutory timeline for issuing standards under the RFS program. 8 

We received a substantial number of comments on our proposed use of the statute's 

waiver authorities, with commenters both supporting and opposing our approach. In addition to 

comments on our proposed use of waiver authorities, we received comments on multiple other 

areas of the proposal, including our proposed treatment of carryover RINs, our proposed 

approach to determining the volume requirements, and other areas. We address these comments 

in this preamble as well as in a response-to-comment (RTC) document, which can be found in 

the docket for this action. 

While we are using the statutory waiver authorities in establishing final2014, 2015, and 

2016 standards for cellulosic biofuel, advanced biofuel, and total renewable fuel, as we proposed 

to do, the volumes we are finalizing differ from the proposed volumes in order to reflect updated 

8 We are also setting the BBD volume requirement for 2017 in this final rule. Under the statute, it was required to 
be set by November 1, 2015. 
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and corrected information, and to provide year-to-year growth consistent with the statute's intent. 

Key corrections and updates include: 

• Updating our assessment of volumes of renewable fuel that can be blended at various 

concentrations into petroleum fuel and our calculation of all of the percentage standards 

to take into account changes in EIA's projected gasoline and diesel demand for 2016. 

• Correcting an error in determining actual volumes of ethanol supplied in 2014. EPA 

acknowledged this error in July 2015 by placing a memo in the docket.9 Correcting the 

error leads to a higher 2014 total renewable fuel volume requirement than the level in the 

NPRM. 

• Accounting for higher than expected supply ofbiodiesel and renewable diesel in 2015, 

providing a basis for expecting similar growth in biodiesel and renewable diesel volumes 

in 2016. 

For 2016, we are finalizing volume requirements that are significantly higher than 

proposed, and that represent significant growth compared to actual renewable fuel use in 2015. 

While some stakeholders commented that reductions from the statutory targets would lead to a 

stagnation in growth, we disagree with this view. We proposed a 2016 volume requirement for 

total renewable fuel that was 1.1 billion gallons greater than the proposed 2015 volume 

requirement- a significant level of growth in one year. Our final 2016 volume requirements are 

9 See Docket Item No. EPA-HQ- OAR-2015-0111-1219. 
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also ambitious, with substantial growth in all four categories relative to 2015. We are also 

setting a final volume requirement for BBD for 2017 that continues the growth in that category 

of renewable fuel. The final volume requirements are shown in Table 1-1 below. 

Table 1-1 
p· 1 V 1 R ma oume eqmrements a 

2014 2015 2016 2017 
Cellulosic biofuel (million gallons) 33 123 230 n/a 
Biomass-based diesel (billion 

1.63 1.73 1.90 2.00 
gallons) 
Advanced biofuel (billion gallons) 2.67 2.88 3.61 n/a 
Renewable fuel (billion gallons) 16.28 16.93 18.11 n/a 

a All values are ethanol-equivalent on an energy content basis, except for BBD which is biodiesel
equivalent. 

Our decision to finalize volumes for total renewable fuel that rely on exercising the 

general waiver authority is based on the same fundamental reasoning we relied upon in the June 

10, 2015 proposal. Despite significant increases in renewable fuel use in the United States, real-

world constraints, such as the slower than expected development of the cellulosic biofuel 

industry and constraints in the marketplace needed to supply certain biofuels to consumers, have 

made the timeline laid out by Congress impossible to achieve. These challenges remain, even as 

we recognize the success of the RFS program over the past decade in boosting renewable fuel 

use, and the recent signs of progress towards development of increasing volumes of advanced, 

low GHG-emitting fuels, including cellulosic biofuels. 

We believe that the RFS program can and will drive renewable fuel use and, indeed, we 

have considered the ability of the market to respond to the standards we set when we assessed 

the amount of renewable fuel that can be supplied. Therefore, while this final rule applies the 
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tools Congress provided to make adjustments to the statutory volume targets in recognition of 

the constraints that exist today, we believe the standards we are finalizing today will drive 

growth in renewable fuels, particularly advanced biofuels which achieve the lowest lifecycle 

GHG emissions. In our view, while Congress recognized that supply challenges may exist as 

evidenced by the waiver provisions, it did not intend growth in the renewable fuels market to be 

stopped by those challenges, including those associated with the "E10 blendwall." 10 The fact that 

Congress chose to mandate increasing and substantial amounts of renewable fuel clearly signals 

that it intended the RFS program to create incentives to increase renewable fuel supplies and 

overcome constraints in the market. The standards we are finalizing will provide those 

incentives. 

The final volume requirements will push the fuels sector to produce and blend more 

renewable fuels in 2016 in a manner that is consistent with the goals Congress envisioned. The 

final volumes are less than the statutory targets for 2016 but higher than what the market would 

produce and use in the absence of such market -driving standards. The 2016 standards are 

expected to spur further progress in overcoming current challenges and lead to continued growth 

in the production and use of qualifying renewable fuels, including higher-level ethanol blends. 

In this regard the final standards are intended to fulfill the spirit and intent of Congress and 

provide guidance to market participants. 

Various commenters in the biofuels industry disagreed with our assessment that the 

approach described in the NPRM, in which we proposed to reduce the statutory targets using the 

10 The "E 10 blendwall" represents the volume of ethanol that can be consumed domestically if all gasoline contains 
10% ethanol and there are no higher-level ethanol blends consumed such as El5 or E85. 
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available waiver authorities, would nevertheless support growth in renewable fuels. We address 

these comments throughout this notice and the response to comments (R TC) document. We 

emphasize, however, that our fundamental goal is to implement the RFS program in such a way 

as to promote growth of renewable fuel use over time. We have conducted significant technical 

analysis, both in the proposed rule and in this final rule, to better understand and characterize the 

renewable fuels market and the RFS program, all in an effort to implement the program on a 

schedule that matches as nearly as possible that set forth in the statute_ll We believe the 

approach taken in this final rule- in which we use the general waiver authority only to the extent 

necessary in light of real world constraints to make the requirements reasonably achievable, and 

we use the cellulosic waiver authority for advanced biofuel in a manner that allows advanced 

biofuel to significantly backfill for missing volumes of cellulosic biofuel- will achieve that goal. 

The RFS program can be thought of as a market forcing policy. The objective of the 

program is to introduce increasing volumes of renewable fuels, with a focus on cellulosic and 

other advanced renewable fuels, into the marketplace. Congress made the decision that this is an 

appropriate policy objective, and put in place a program to achieve that policy goal. A key issue 

in implementing any program designed to advance new technologies and increase use of existing 

technologies, however, is the question of lead time. Technologies are typically phased in over 

time - in many cases over many years - to allow for the development of the technology and the 

steady growth in penetration of that technology into the marketplace. New technologies do not 

11 See, for example, the supporting documents "A Preliminary Assessment ofRIN Market Dynamics, RIN Prices, 
and Their Effects," "An Assessment of the Impact ofRIN Prices on the Retail Price ofE85," and "Correlating E85 
consumption volumes with E85 price". These documents discuss the expected impacts of the price ofRINs on the 
transportation fuels and renewable fuels marketplace, the potential for the RFS program to incentivize additional 
production and use ofrenewable fuels, and the observed impacts of the RFS on the fuels market over the past 
several years. 
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typically start at 90 or 100 percent penetration rates; they can take time to overcome investment, 

technical, and market hurdles to their development, deployment and use. The greater the number 

and type of these challenges, the longer the lead time must be to achieve the desired policy goal. 

In establishing the RFS program, Congress not only recognized that biofuels would need to 

phase in over time, and thus established a ramp-up of renewable fuel volume targets over time, 

but also established provisions in the law allowing EPA to waive in whole or in part 

implementation of those targets under certain circumstances. Our exercising of those waiver 

authorities is not an attempt to undermine program growth, as some commenters argue, but 

rather a recognition of real world constraints that necessitate an adaptive approach to managing 

the program. Growth will, and must, continue under the law, but Congress recognized that in 

some cases, driving the introduction of a new technology requires an acknowledgment that new 

technologies can in some cases require longer lead times to achieve success. Trying to force 

growth at rates that prove infeasible would only undermine the certainty in the RFS program that 

is needed to sustain long-term growth. 

As stated in the NPRM, this final rule comes during a period of transition for the RFS 

program. In the program's early years, compliance with the advanced biofuel and total 

renewable volume requirements could be readily achieved in large part by blending increasing 

amounts of ethanol into gasoline and biodiesel into diesel fuel. As the program progresses, 

however, significantly increasing renewable fuel volumes will require pushing beyond current 

constraints on ethanol and biodiesel use and will require sustained growth in the development 

and use of advanced, non-ethanol renewable fuels, including drop-in renewable fuels. This final 

rule acknowledges this transition by finalizing volume requirements based not only on the 
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volumes of renewable fuels that have already been achieved in 2014 and the months in 2015 

leading up to this final action, but also on the volumes that can be supplied in 2016 as the market 

addresses infrastructure and other constraints. Our final rule includes volumes of renewable fuel 

that will require either ethanol use at levels significantly beyond the level of the E1 0 blendwall, 

or significantly greater use of non-ethanol renewable fuels, such as biodiesel and renewable 

diesel, than has occurred to date, depending on how the market responds to the standards we set. 

The standards we are finalizing are consistent with the purpose of the statute: to significantly 

increase the amount of renewable fuel used in the supply of transportation fuel over time, 

particularly renewable fuels with the lowest lifecycle GHG emissions. 

Since the amount of renewable fuel that can be produced and imported is larger than the 

volume that can be consumed due to limited demand for transportation fuel and constraints on 

supply of renewable fuels to vehicles and engines, there is necessarily competition among 

biofuels for retail consumption in the United States. In setting the biomass-based diesel volume 

requirement we have worked to achieve an appropriate and reasonable balance between setting a 

volume requirement that would provide support for the established BBD industry, while also 

providing opportunities under the advanced biofuel volume requirement to incentivize continued 

development and production of emerging biofuels. The approach we have used to determine the 

final volumes is consistent with Congressional intent in establishing the RFS program in that it 

provides an opportunity for a diverse array of renewable fuel types to be used for compliance. 

Competition is good for market participants, including obligated parties and consumers, as it 

permits the market to determine the most efficient, lowest cost, best performing fuels for meeting 

the increasingly higher volume requirements anticipated over time under the program. However, 
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it is also important to provide support to existing successful biofuels and to provide incentives 

for those fuels, especially advanced biofuels, which produce the greatest reductions in GHGs. 

To this end, as discussed in Section III, we are finalizing specific volume requirements for 

biomass-based diesel (BBD) through 2017. 

As indicated in the NPRM, in establishing the standards for 2014, we must acknowledge 

that the compliance year has passed and any standard EPA sets for 2014 can no longer influence 

renewable fuel production or use in that year. Therefore, we are issuing a final rule for 2014 that 

reflects those volumes of renewable fuel that were actually supplied in 2014. Details regarding 

how we calculated the final "actual" volumes used in 2014 are discussed in Section II.C below. 

With regard to 2015, the proposed volume requirements were based in part on actual 

volumes supplied in the first part of the year, and in part based on a determination of growth that 

was possible (and which could be incentivized through the NPRM) in the balance of the year. 

Actual data on supply after release of the June 10, 2015 NPRM indicates that the market 

responded to the NPRM by increasing supply in comparison to the period prior to the release of 

the NPRM. The final standards for 2015 have been set based on updated production and 

consumption data available as of issuance of this final rule, and a projection of what is expected 

to be produced and used through the end of2015, taking into account the inability of the market 

to respond to this final action in light of the little time remaining in the year. 

For 2016, our approach is to set final volumes that take into account both the constraints 

in the supplies that exist, and the ability of the RFS program to incentivize growth. Where 
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appropriate we also take into consideration other factors such as the impact of the BBD standard 

on incentivizing the production and use of other advanced biofuels, and the benefits provided by 

advanced biofuels in backfilling some of the volume that Congress envisioned would be 

provided in 2016 by cellulosic biofuels. 

This final rule represents EPA's commitment and continued support for steady growth in 

renewable fuel use. We recognize that the RFS standards are only one element among many that 

factor into the success of renewable fuel development and use over time. The standards that 

EPA sets each year are an important part of the overall picture, but this program is 

complemented and supported by programs managed by the U.S. Departments of Agriculture 

(USDA) and Energy (DOE), as well as myriad of efforts and initiatives at the regional and local 

level and within the private sector. DOE has invested considerable resources to help deploy the 

advanced technologies needed to achieve the statutory aims of lower carbon fuels, and has 

leveraged several billion dollars more in private support for development of advanced renewable 

fuels. USDA's Biofuel Infrastructure Partnership program will provide $100 million in grants 

for the expansion of renewable fuel infrastructure, and their Biorefinery Assistance Program has 

provided loan guarantees for the development and construction of commercial scale biorefineries 

with a number of the new projects focused on producing fuels other than ethanol. Greater GHG 

benefits are expected to be realized as the production and use of advanced biofuels accelerates, 

and the volume requirements that we are finalizing support this goal. 
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A. Purpose of This Action 

The national volume targets of renewable fuel that are intended to be achieved under the 

RFS program each year (absent an adjustment or waiver by EPA) are specified in CAA section 

211(o)(2). The statutory volumes for 2014,2015, and 2016 are shown in Table I.A-1. The 

cellulosic biofuel and BBD categories are nested within the advanced biofuel category, which is 

itself nested within the total renewable fuel category. This means, for example, that each gallon 

of cellulosic biofuel or BBD that is used to satisfy the individual volume requirements for those 

fuel types can also be used to satisfy the requirements for advanced biofuel and total renewable 

fuel. 

Table I.A-1 
Applicable Volumes Specified in the Clean Air Act (billion gallons )a 

2014 2015 2016 
Cellulosic biofuel 1.75 3.0 4.25 
Biomass-based diesel >1.0 >1.0 >1.0 
Advanced biofuel 3.75 5.5 7.25 
Renewable fuel 18.15 20.5 22.25 

a All values are ethanol-eqmvalent on an energy content basts, except values for BBD 
which are given in actual gallons. 

Under the RFS program, EPA is required to determine and publish annual percentage 

standards for each compliance year. The percentage standards are calculated to ensure use in 

transportation fuel of the national "applicable volumes" of the four types of biofuel (cellulosic 

biofuel, BBD, advanced biofuel, and total renewable fuel) that are set forth in the statute or 

established by EPA in accordance with the Act's requirements. The percentage standards are 

used by obligated parties (generally, producers and importers of gasoline and diesel fuel) to 
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calculate their individual compliance obligations. Each of the four percentage standards is 

applied to the volume of non-renewable gasoline and diesel that each obligated party produces or 

imports during the specified calendar year to determine their individual volume obligations with 

respect to the four renewable fuel types. The individual volume obligations determine the 

number ofRINs of each renewable fuel type that each obligated party must acquire and retire to 

demonstrate compliance. 

Today EPA is establishing the annual applicable volume requirements for cellulosic 

biofuel, advanced biofuel, and total renewable fuel for 2014, 2015, and 2016, and for BBD for 

2014, 2015, 2016, and 2017. Table I.A-2lists the statutory provisions and associated criteria 

relevant to determining the national applicable volumes used to set the percentage standards in 

this final rule. 

Table I.A-2 
Statutory Provisions for Determination of Applicable Volumes 

Applicable volumes Clean Air Act Criteria provided in statute for determination 
reference of applicable volume 

Cellulosic biofuel 211(o)(7)(D)(i) Required volume must be lesser of volume 
specified in CAA 211(o)(2)(B)(i)(III) or 
EPA's projected volume in coordination 
with other federal agencies. 

211(o)(7)(A) EPA may waive the statutory volume in 
whole or in part if implementation would 
severely harm the economy or environment 
of a State, region, or the United States, or if 
there is an inadequate domestic supply. 

Biomass-based diesel 12 211(o)(2)(B)(ii) Required volume for years after 2012 must 
and (v) be at least 1.0 billion gallons, and must be 

based on a review of implementation of the 

12 Section 211 ( o )(7)(E) also authorizes EPA to issue a temporary waiver of applicable volumes of BBD where EPA 
determines that there is a significant feedstock disruption or other market circumstance that would make the price of 
BBD fuel increase significantly. 
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program, coordination with other federal 
agencies, and an analysis of specified 
factors. 

211(o)(7)(A) 
EPA may waive the statutory volume in 
whole or in part if implementation would 
severely harm the economy or environment 
of a State, region, or the United States, or if 
there is an inadequate domestic supply. 

Advanced biofuel 211(o)(7)(D)(i) If applicable volume of cellulosic biofuel is 
reduced below the statutory volume to the 
projected volume, EPA may reduce the 
advanced biofuel and total renewable fuel 
volumes in CAA 211(o)(2)(B)(i)(I) and (II) 
by the same or lesser volume. No criteria 
specified. 

211(o)(7)(A) EPA may waive the statutory volume in 
whole or in part if implementation would 
severely harm the economy or environment 
of a State, region, or the United States, or if 
there is an inadequate domestic supply. 

Total renewable fuel 211(o)(7)(D)(i) If applicable volume of cellulosic biofuel is 
reduced below the statutory volume to the 
projected volume, EPA may reduce the 
advanced biofuel and total renewable fuel 
volumes in CAA 211(o)(2)(B)(i)(I) and (II) 
by the same or lesser volume. No criteria 
specified. 

211(o)(7)(A) EPA may waive the statutory volume in 
whole or in part if implementation would 
severely harm the economy or environment 
of a State, region, or the United States, or if 
there is an inadequate domestic supply. 

By re-proposing the 2014 standards along with a proposed rule for the 2015 and 2016 

standards, we were not only able to formulate a proposed rule for public comment that takes into 

account the fact that 2014 is over, but we were also able to coordinate the treatment of 2014 with 
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the treatment of 2015, where part of the year has likewise already passed. We therefore 

withdrew the November 29,2013, NPRM, 13 and the June 10,2015, NPRM replaced and 

superseded that earlier proposed rule. The timing of this final rule is being issued consistent with 

terms of a final consent decree entered into by the EPA on April 10, 2015. This consent decree 

resolves pending litigation concerning EPA's failure to establish standards for 2014 and 2015 by 

the statutory deadlines and includes a requirement for EPA to promulgate final standards for 

2014 and 2015 by November 30, 2015. 14 

As shown in Table I.A-2, the statutory authorities that provide direction to EPA for how 

to modify or set the applicable standards differ for the four categories of renewable fuel. Under 

the statute, EPA must annually determine the projected volume of cellulosic biofuel production 

for the following year. If the projected volume of cellulosic biofuel production is less than the 

applicable volume specified in section 211(o)(2)(B)(i)(III) of the statute, EPA must lower the 

applicable volume used to set the annual cellulosic biofuel percentage standard to the projected 

volume of production during the year. In Section IV of this final rule, we present our analysis of 

cellulosic biofuel production and the final applicable volumes for 2014, 2015, and 2016. This 

analysis is based on an assessment of actual cellulosic biofuel supply in 2014 and parts of 2015, 

estimates from EIA, an evaluation of producers' production plans and progress to date following 

discussions with cellulosic biofuel producers, and review of comments we received in response 

to the NPRM. 

13 See 78 FR 71732 (November 29, 2013) and 79 FR 73007 (December 9, 2014). 
14 See American Fuel and Petrochemical Manuf. et al v. EPA (No. 15-cv-394, D.D.C.). The consent decree also 
requires that EPA respond by November 30,2015 to the plaintiffs' petition seeking a waiver in part of the 2014 
statutory volume targets. 
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With regard to BBD, CAA section 211(o)(2)(B) specifies the applicable volumes ofBBD 

to be used in the RFS program only through year 2012. For subsequent years the statute sets a 

minimum volume of 1 billion gallons, and directs EPA to set the required volume after review of 

the renewable fuels program, consultation with USDA and DOE as well as consideration of a 

number of factors. In Section III of this preamble we discuss our assessment of statutory and 

other relevant factors and our final volume requirements for BBD for 2014, 2015, 2016, and 

2017. We are finalizing growth in the required volume ofBBD in such a way that both the BBD 

market and other advanced biofuels will grow. 

Regarding advanced biofuel and total renewable fuel, Congress provided several 

mechanisms through which those volumes could be reduced if necessary. If we lower the 

applicable volume of cellulosic biofuel below the volume specified in CAA 211 ( o )(2)(B )(i)(III), 

we also have the authority to reduce the applicable volumes of advanced biofuel and total 

renewable fuel by the same or a lesser amount. We refer to this as the "cellulosic waiver 

authority." We may also reduce the applicable volumes of any of the four renewable fuel types 

under the "general waiver authority" provided at CAA 211(o)(7)(A) if EPA finds that 

implementation of the statutory volumes would severely harm the economy or environment of a 

State, region, or the United States, or if there is inadequate domestic supply. Section II of this 

final rule describes our use of the cellulosic waiver authority to reduce volumes of advanced 

biofuel and total renewable fuel and the general waiver authority to further reduce volumes of 

total renewable fuel. Exercise of our waiver authorities is necessary to address important 

realities, including: 
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Substantial limitations in the supply of cellulosic biofuel, 

Insufficient supply of other advanced biofuel to offset the shortfall in cellulosic 

biofuel, and 

Practical and legal constraints on the ability of the market to supply renewable 

fuels to the vehicles that can use them. 

We believe these realities justify the exercise of the authorities Congress provided us to 

waive the statutory volumes. At the same time, we are mindful that the primary objective of the 

statute is to increase renewable fuel use over time. For the total renewable fuel requirement in 

this rule, we are using the waiver authorities only to the extent necessary to derive applicable 

volumes that reflect the maximum supply that can reasonably be expected to be produced and 

consumed by a market that is responsive to the RFS standards. This is a very challenging task 

not only in light of the myriad complexities of the fuels market and how individual aspects of the 

industry might change in the future, but also because we cannot precisely predict how the market 

will respond to the volume-driving provisions of the RFS program. Thus the determination of 

the final total renewable fuel volume requirement is one that we believe necessarily involves 

considerable exercise of judgment. Based on our assessment of available renewable fuel supply, 

and after consultation with the Departments of Agriculture and Energy, we believe that 

adjustments to the statutory targets for total renewable fuel are warranted for 2014, 2015, and 

2016. While the final volume requirements for 2014 and 2015 are either equal to actual supply 

or (for 2015) a projection from actual supply, the volume requirement for 2016 will lead to 
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growth in supply beyond the levels achieved in the past, based on the expectation that the market 

can and will respond to the standards we set. 

For the advanced biofuel volume requirements, we are using the cellulosic waiver 

authority to derive a volume requirement for 2014 that is based on actual supply; a volume 

requirement for 2015 that is based on actual supply during months for which data are available, 

and a projection from those levels for the remaining months in the year; and a volume 

requirement for 2016 that is reasonably attainable and which to a significant extent will result in 

backfilling the shortfall in cellulosic biofuel volumes with other advanced biofuels that also 

provide substantial GHG emission reductions. 15 

B. Summary of Major Provisions in This Action 

This section briefly summarizes the major provisions of this final rule. We are 

establishing applicable volume requirements for cellulosic biofuel, BBD, advanced biofuel, and 

total renewable fuel for 2014, 2015, and 2016, as well as the applicable volume requirement for 

BBD for 2017. This action also includes a final response to several requests we received in 2013 

for a waiver of the 2014 standards. We are also finalizing an amendment to the regulations 

designed to clarify the scope of the algal biofuel pathway. Finally, we are establishing new 

deadlines for annual compliance reporting and attest reporting for the 2013, 2014 and 2015 

compliance years. 

15 As discussed in Section II.B.l, EPA has considerable discretion in exercising the cellulosic waiver authority, and 
is not constrained to consider any particular factor or list of factors in doing so. 
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1. Final Approach to Setting Standards for 2014, 2015, and 2016 

Because 2014 has passed, this final rule cannot alter the volumes of renewable fuel 

produced and consumed during 2014. We believe it is appropriate, therefore, that the standards 

we establish for 2014 reflect the actual supply of renewable fuel in 2014. Although we believe 

that the standards we set for advanced biofuel and total renewable fuel must be ambitious to be 

consistent with the intent of Congress in establishing the RFS program, we also recognize that 

the final standards we set cannot affect the past. Therefore, in this action we are basing the 

applicable volume requirements for 2014 on actual renewable fuel use, as determined by data on 

the number of Renewable Identification Numbers (RINs) generated from the EPA-Moderated 

Transaction System (EMTS), minus the number ofRINs retired to account for renewable fuel 

export as reported by the Census Bureau, or retired for other purposes unrelated to demonstrating 

compliance with the annual standards as reported through EMTS. 16 While this approach would 

result in exactly the number of2014 RINs available for compliance that would be needed for 

compliance with the 2014 standards, we recognize that it does not guarantee that every 

individual obligated party will have the exact number of 2014 RINs needed for compliance with 

its individual RVOs. Thus there may be some cost associated with the reallocation of2014 RINs 

to those obligated parties that need them. However, such variations in RIN holdings between 

obligated parties can occur in any year. We do not believe it would be appropriate to exercise 

16 A RIN is a unique number generated by the producer and assigned to each gallon of a qualifYing renewable fuel 
under the RFS program, and is used by refiners and importers to demonstrate compliance with the volume 
requirements under the program. RINs may be retired for a number of reasons, including to account for renewable 
fuel spills or to correct for RIN generation errors. 
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our waiver authority to reduce the 2014 standards below the number of 2014 RIN s that were 

generated and are available for compliance. Rather, we believe that we should rely on the 

market to sort out the distribution ofRINs among obligated parties as was the intent in 

establishing the RIN trading mechanism. We are revising the deadline for obligated parties to 

demonstrate compliance with the RFS standards to afford obligated parties additional time to 

engage in transactions to acquire the RINs they need for compliance. 17 

For the 2015 standards, we proposed volume requirements in the June 10, 2015 NPRM 

that projected growth in renewable fuel use over the calendar year, even though the proposed 

volume requirements were issued mid-way through the year. The market appears to have 

responded to the proposal as monthly supply after the NPRM was about 5% higher than monthly 

supply before the NPRM. We believe that the final rule, however, will be issued too late in the 

year to have any further effect on supply in 2015. Therefore, in deriving the final2015 volume 

requirements we used the data on actual supply that is available to us (through September 2015), 

along with a projection of supply for the remaining months of 2015 based on actual supply in the 

months for which we have data and historical trends regarding seasonal renewable fuel supply. 

In other words, the 2015 volume requirements are based on a combination of actual volumes 

supplied and an extrapolation oflikely volumes for the remainder of the year that assumes that 

our final standards are issued too late in the year to have further influence on the renewable fuel 

supply. 

For 2016, our final volume requirements are issued on the statutory schedule, allowing 

17 Other compliance flexibilities also exist, including use of canyover RINs and the ability for parties that do not 
have a 2013 compliance deficit to cany a 2014 deficit forward into 2015. 
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the full compliance year for obligated parties and the market to react to the standards we set. 

Therefore, we assume that the standards can influence greater renewable fuel use than would be 

the case in the absence of the standards. For advanced biofuel and total renewable fuel, our 

assessment of2016 supply simultaneously reflects the statute's purpose to drive growth in 

renewable fuels, while also accounting for constraints in the market that make the volume targets 

specified in the statute beyond reach, as described more fully in Section II. Our determination 

regarding the BBD volume requirement has been based on consultation with USDA and DOE 

and an analysis of a set of factors stipulated in CAA 211(o)(2)(B)(ii), as described in more detail 

in Section III. Finally, as described in Section IV, the cellulosic biofuel volume requirement is 

based on a projection of production in 2016 that reflects a neutral aim at accuracy. 

2. Advanced Biofuel and Total Renewable Fuel 

Since the ElSA-amended RFS program began in 2010, we have reduced the applicable 

volume of cellulosic biofuel each year in the context of our annual RFS standards rulemakings to 

the projected production levels, and we have considered whether to also reduce the advanced 

biofuel and total renewable fuel statutory volumes pursuant to the waiver authority in section 

211(o)(7)(D)(i). In the past we have determined that reductions in the statutory targets for 

advanced biofuel and total renewable fuel were not necessary. However, for 2014 and later years 

this is not the case. For 2014, this final rulemaking is too late to influence the market, and 

renewable fuel supply must necessarily be determined based on historical data. This is also 

largely the case for 2015, though we have included a projection for the latter part of the year for 
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which data on actual use is not available. For both of these years, the supply of advanced and 

total renewable fuels was insufficient to satisfy the statutory targets. 

For 2016 we have determined that the volume of ethanol in the form ofE10 or higher 

ethanol blends that can be supplied to vehicles, together with the volume of non-ethanol 

renewable fuels that can be supplied to vehicles, is insufficient to attain the statutory targets for 

both total renewable fuel and advanced biofuel. As a result, we are using the waiver authorities 

provided in CAA 211 ( o )(7) to set lower volume requirements for these renewable fuel categories 

in 2016. We expect future standards to both reflect and anticipate progress of the industry and 

market in providing for continued expansion of the supply of renewable fuels. 

Our determination in this final rule that the required volumes of advanced biofuel and 

total renewable fuel should be reduced from the statutory targets is based on a consideration of 

the ability of the market to supply such fuels through domestic production or import; the ability 

of available renewable fuels to be used as transportation fuel, heating oil, or jet fuel; and the 

ability of the standards to bring about market changes in the time available. 18 Increasing 

renewable fuel supply requires all aspects of the market to be in place to support those increased 

volumes. Yet the renewable fuel marketplace is very complex, and includes such diverse 

elements as feedstock (e.g. com, soybeans) production and transport, renewable fuel production 

and import facilities, distribution capacity (e.g., pipeline, rail, barge, and tank truck), terminal 

storage, facilities at terminals to blend renewable fuel into gasoline and diesel, vehicles/engines 

18 While the fuels that are subject to the percentage standards are currently only non-renewable gasoline and diesel, 
renewable fuels that are valid for compliance with the standards include those used as transportation fuel, heating 
oil, or jet fuel. 

Page 28 of 350 

ED _000738_00002507 -00028 



designed to use renewable fuel, and consumer fuel consumption. Compounding this complexity 

is the fact that these elements are typically under the control of different entities, making 

coordinated investment decisions more difficult. A constraint anywhere in this system can lead 

to shortfalls in renewable fuel supply in comparison to the statutory targets. As described in 

more detail in Section II.B, we believe that the availability of qualifying renewable fuels and 

constraints on their supply to vehicles that can use them are valid considerations under both the 

cellulosic waiver authority under section 211(o)(7)(D)(i) and the general waiver authority under 

section 211(o)(7)(A). We are using the waiver authorities in a limited way that reflects our 

understanding of how to reconcile real marketplace constraints with Congress' intent to cause 

growth in renewable fuel use over time. 

We have established applicable volumes for advanced biofuel and total renewable fuel 

for 2016 that would result in significant volume growth over the levels supplied in previous 

years. Moreover, the 2016 volume requirement for total renewable fuel is, in our judgment, as 

ambitious as can reasonably be justified, and reflects the growth rates that can be attained under 

a program explicitly designed to compel the market to respond. The advanced biofuel volume 

requirement is set at a level that will allow reasonably attainable volumes of advanced biofuel to 

backfill for missing cellulosic biofuel volumes. 

3. Biomass-Based Diesel 

As for advanced and total renewable fuel in 2014 and 2015, we believe that it is 
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appropriate to establish the 2014 and 2015 volume requirements ofBBD to reflect actual supply 

(including a projection for the latter part of 2015 that is primarily based on supply in the earlier 

part of the year for which data is available). For 2016 and 2017, to preserve the important role 

that BBD plays in the RFS program, as well as to support the volume requirements for advanced 

biofuel, we believe that it is appropriate to increase the BBD volume requirement for each year. 

However, we also believe that it is of ongoing importance that opportunities for other types of 

advanced biofuel, such as renewable diesel co-processed with petroleum, renewable gasoline 

blendstocks, and renewable heating oil, as well as others that are under development be 

incentivized and expanded. Thus, based on a review of the implementation of the program to 

date and all the factors required under the statute, we are not only finalizing the 2014 and 2015 

BBD volume requirement at the actual volumes of 1.63 and 1. 73 billion gallons, 19 respectively, 

but we are also finalizing increases in the applicable volume of BBD to 1.9 and 2.0 billion 

gallons for years 2016 and 2017, respectively. We believe that these increases support the 

overall goals of the program while also maintaining the incentive for development and growth in 

production of other advanced biofuels. We believe establishing the volumes at these levels will 

encourage BBD producers to manufacture higher volumes of fuel that will contribute to the 

advanced biofuel and total renewable fuel requirements, while also leaving considerable 

opportunity within the advanced biofuel mandate for investment in and growth in production of 

other types of advanced biofuel with comparable or potentially superior environmental or other 

attributes. 

19 The 2015 BBD standard is based on actual data for the first 9 months of 2015 and a projection for the latter part of 
the year for which data on actual use is not available. 
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4. Cellulosic Biofuel 

The cellulosic biofuel industry continues to transition from research and development 

(R&D) and pilot scale operations to commercial scale facilities, leading to significant increases 

in production capacity. RIN generation from the first commercial scale cellulosic biofuel facility 

began in March 2013. Cellulosic biofuel production increased substantially in 2014, with over 

33 million gallons in that year. This volume included a significant number of cellulosic biofuel 

RINs generated for cellulosic CNG/LNG from biogas through a new pathway approved by EPA 

in 2014.2° For 2014 we are finalizing a cellulosic biofuel standard of 33 million gallons, 

consistent with the total number for RINs generated in 2014 that may be used toward satisfying 

an obligated party's cellulosic biofuel obligation (both cellulosic biofuel (D3) and cellulosic 

diesel (D7) RINs). We are also finalizing a cellulosic biofuel standard of 123 million ethanol

equivalent gallons for 2015 and 230 million ethanol-equivalent gallons in 2016 based on the 

information we have received regarding individual facilities' capacities, production start dates 

and biofuel production plans, as well as input from other government agencies, and EPA's own 

engineering judgment. 

As part of estimating the volume of cellulosic biofuel that will be made available in the 

U.S. in 2015 and 2016, we researched all potential production sources by company and facility. 

This included sources still in the planning stages, facilities under construction, facilities in the 

commissioning or start-up phases, and facilities already producing some volume of cellulosic 

biofuel. Facilities primarily focused on R&D were not the focus of our assessment, as 

20 See 79 FR 42128 (July 18, 2014). 
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production from these facilities represents very small volumes of cellulosic biofuel, and these 

facilities typically have not generated RINs for the fuel they have produced. From this universe 

of potential cellulosic biofuel sources, we identified the subset that is expected to produce 

commercial volumes of qualifying cellulosic biofuel for use as transportation fuel, heating oil, or 

jet fuel by the end of2016. To arrive at projected volumes, we collected relevant information on 

each facility. We then developed projected production ranges based on factors such as the 

current and expected state of funding, the status of the technology being used, progress towards 

construction and production goals, facility registration status, production volumes achieved, and 

other significant factors that could potentially impact fuel production or the ability of the 

produced fuel to qualify for cellulosic biofuel RINs. We also used this information to group 

these companies based on production history and to select a value within the aggregated 

projected production ranges that we believe best represents the most likely production volumes 

from each group for each year. EPA also received a projection of liquid cellulosic biofuel 

production in 2016 from EIA, which helped form the basis of our production for these types of 

cellulosic biofuels. Further discussion of these factors and the way they were used to determine 

our final cellulosic biofuel projections for 2014, 2015, and 2016 can be found in Section IV. 

5. Annual Percentage Standards 

The renewable fuel standards are expressed as a volume percentage and are used by each 

producer and importer of fossil-based gasoline or diesel to determine their renewable fuel 

volume obligations. The percentage standards are set so that if each obligated party meets the 
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standards, and if EIA projections of gasoline and diesel use for the coming year prove to be 

accurate, then the amount of renewable fuel, cellulosic biofuel, BBD, and advanced biofuel 

actually used will meet the volumes required on a nationwide basis. 

Four separate percentage standards are required under the RFS program, corresponding 

to the four separate renewable fuel categories shown in Table I.A-1. The specific formulas we 

use in calculating the renewable fuel percentage standards are contained in the regulations at 40 

CFR 80.1405 and repeated in Section V.B.1. The percentage standards represent the ratio of 

renewable fuel volume to projected non-renewable gasoline and diesel volume. The volume of 

transportation gasoline and diesel used to calculate the final percentage standards was provided 

by EIA. The final percentage standards for 2014, 2015, and 2016 are shown in Table I.B.5-l. 

Detailed calculations can be found in Section V, including the projected gasoline and diesel 

volumes used. 

Table I.B.5-1 
F" lP S d d ma ercentage tan ar s 

2014 2015 2016 
Cellulosic biofuel 0.019% 0.069% 0.128% 
Biomass-based diesel 1.41% 1.49% 1.59% 
Advanced biofuel 1.51% 1.62% 2.01% 
Renewable fuel 9.19% 9.52% 10.10% 

6. Response to Requests for a Waiver of the 2014 Standards 

Concurrently with the November 29, 2013, proposed rule for 2014 RFS standards, we 

also published a separate Federal Register Notice21 indicating that the American Petroleum 

21 78 FR 71732 (November 29, 2013) and 78 FR 71607 (November 19, 2013), respectively. 
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Institute (API) and the American Fuel & Petrochemical Manufacturers (AFPM) had submitted a 

joint petition requesting a partial waiver of the 2014 applicable RFS volumes, and that several 

individual refining companies had also submitted similar petitions. We noted that any additional 

similar requests would also be docketed and considered together with requests already received. 

EPA has subsequently received additional waiver petitions, including those submitted by eight 

Govemors.22 

The petitions generally asserted that for 2014 there is an inadequate domestic supply of 

renewable fuel and therefore RINs, due both to the E10 blendwall and constraints on the supply 

of higher-level ethanol blends, and of non-ethanol renewable fuels. Many of the petitioners 

argued that this inadequate supply of renewable fuel (and RINs) will lead to an inadequate 

supply of gasoline and diesel, because refiners and importers, faced with a shortage ofRINs, will 

reduce their production of gasoline and diesel for the domestic market. They argued that this 

will in tum severely harm the economy. 

As calendar year 2014 has passed, we believe it is appropriate to set the applicable 

volume requirements at the volumes that were actually supplied in 2014. We do not believe that 

use of2014 renewable fuel volumes severely harmed the economy, and we believe that it is 

straightforward to conclude that there was an adequate supply of the volumes of renewable fuel 

that were actually used in 2014. For total renewable fuel, cellulosic biofuel and advanced 

biofuels, this approach results in volume requirements as close to the statutory volume targets as 

22 EPA has received, to date, waiver petitions from Governors Deal (GA), Fallin (OK), Perry (TX), Otter (ID), 
LePage (ME), Martinez (NM), Herbert (UT), and Haley (SC). In addition to the waiver petition from API/ AFPM, 
EPA has also received waiver petitions from the following companies: Delek, ExxonMobil, Holly Frontier, Lion Oil 
Petroleum, Marathon Oil, NCRA, PBF Holding Company, Phillips 66, and Tesoro. 
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possible absent using the availability of carryover RINs as a justification for setting higher 

requirements. We considered that option, but, as described in detail in Section II.H., we do not 

interpret carryover RINs to be part of the "supply" of renewable fuel for purposes of assessing 

whether an inadequate domestic supply exists to justify a waiver under Section 211(o )(7)(A) 

and, although they are a relevant consideration in determining whether or not we should exercise 

our discretion to grant a waiver under either the general waiver authority or the cellulosic waiver 

authority, we have determined that the current bank of carryover RINs serves important program 

functions, and that the requirements for 2014-2016 should not be intentionally set at levels that 

would require a draw-down in the current bank of carryover RINs. We also considered, given 

the late nature of this rulemaking with respect to 2014, the possibility of setting the 2014 

requirements at the levels originally proposed in November 2013, as suggested by some 

obligated party commenters that asserted that they used those proposed levels for planning 

purposes. However, we do not believe it would have been reasonable for obligated parties to 

assume that the November 2013 proposed volumes would be finalized unchanged. The statutory 

volume targets for cellulosic biofuel, advanced biofuel and total renewable fuel, as well as 

NPRM preamble statements for these fuels and biomass-based diesel, clearly provided notice to 

obligated parties that the final volume requirements could be substantially different than 

proposed. Nevertheless, we have extended the 2014 compliance demonstration deadline to allow 

such parties additional time to acquire the RINs needed for compliance. In light of all of these 

considerations, we have determined that it is appropriate to establish volume requirements for 

2014 that reflect actual renewable fuel supply in that year. 

To the extent that EPA's independent action to reduce statutory volumes satisfies the 
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petition requests, those requests are now moot and EPA is taking no further action with respect 

to them. EPA is denying the waiver petitions to the extent they seek differing reductions in 

applicable volumes than are set forth in this final rule. We believe it is unnecessary to evaluate 

concerns raised by certain petitioners that implementation of the statutory applicable volumes 

would cause severe economic harm, since such concerns were predicated on underlying concerns 

of inadequate domestic supply and such supply concerns are directly addressed by this final rule. 

7. Changes to Regulations 

In addition to finalizing the aforementioned volume requirements and associated 

percentage standards, we are also finalizing amendments to the RFS requirements to address two 

issues. First, we are finalizing changes with respect to the previously-approved algal oil 

pathways in Table 1 to 40 CFR 80.1426 to clarify that only biofuels produced from oil from 

algae grown photosynthetically qualify for the RFS program under the algal oil pathways in 

Table 1 to 40 CFR 80.1426. Since EPA assumed that algae would be grown photosynthetically 

when it evaluated the lifecycle greenhouse gas emissions associated with the existing algal oil 

pathways, we are clarifying the regulatory description of these pathways to align with EPA's 

technical assessment and interpretation of the scope of the pathways. 

We are aware of companies that plan to produce biofuels from algae that use non

photosynthetic types of metabolism. Companies wishing to produce biofuels from algae grown 

with a non-photosynthetic stage of growth must apply to EPA for approval of their pathway 
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pursuant to 40 CFR 80.1416. EPA has not conducted a fulllifecycle GHG analysis of emissions 

associated with biofuel produced using non-photosynthetic algae. Such analysis would need to 

be completed in order to determine whether fuels produced using these microorganisms meet the 

lifecycle GHG threshold for advanced biofuels. 

We are also finalizing revisions to the annual compliance reporting deadlines for 

obligated parties and renewable fuel exporters, and the attest engagement reporting deadlines for 

obligated parties, RIN-generating renewable fuel producers and importers, other parties holding 

RINs, renewable fuel exporters, and independent third-party auditors for the 2013, 2014, and 

2015 compliance years. The deadlines vary for each of these parties depending on the applicable 

compliance period, and some parties will be required to submit partial annual reports 

representing a portion of the 2014 compliance year. A detailed description of our changes to 

reporting deadlines can be found in Section VI.B. 

8. Assessment of Aggregate Compliance Approach 

By November 30 of each year we are required to assess the status of the aggregate 

compliance approach to land-use restrictions under the definition of renewable biomass for both 

the U.S. and Canada. In today's action we are providing the final announcements for these 

administrative actions. 

As part of the RFS regulations, EPA established an aggregate compliance approach for 
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renewable fuel producers who use planted crops and crop residue from U.S. agricultural land. 

This compliance approach relieved such producers (and importers of such fuel) of the individual 

recordkeeping and reporting requirements otherwise required of producers and importers to 

verify that such feedstocks used in the production of renewable fuel meet the definition of 

renewable biomass. EPA determined that 402 million acres ofU.S. agricultural land was 

available in 2007 (the year of EISA enactment) for production of crops and crop residue that 

would meet the definition of renewable biomass, and determined that as long as this total number 

of acres is not exceeded, it is unlikely that new land has been devoted to crop production based 

on historical trends and economic considerations. We indicated that we would conduct an 

annual evaluation of total U.S. acreage that is cropland, pastureland, or conservation reserve 

program land, and that if the value exceed 402 million acres, producers using domestically 

grown crops or crop residue to produce renewable fuel would be subject to individual 

recordkeeping and reporting to verify that their feedstocks meet the definition of renewable 

biomass. As described in Section VILA, based on data provided by the USDA, we have 

estimated that U.S. agricultural land did not exceed the 2007 baseline acreage in 2013, 2014, or 

2015. This assessment means that the aggregate compliance provision can continue to be used in 

the U.S. for calendar years 2014, 2015, and 2016. 

On September 29, 2011, EPA approved the use of a similar aggregate compliance 

approach for planted crops and crop residue grown in Canada. The Government of Canada 

utilized several types of land use data to demonstrate that the land included in their 124 million 

acre baseline is cropland, pastureland or land equivalent to U.S. Conservation Reserve Program 

land that was cleared or cultivated prior to December 19, 2007, and was actively managed or 
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fallow and non-forested on that date (and is therefore RFS2 qualifying land). As described in 

Section VII.B, based on data provided by Canada, we have estimated that Canadian agricultural 

land did not exceed the 2007 baseline acreage in 2013, 2014, or 2015. This assessment means 

that the aggregate compliance provision can continue to be used in Canada for calendar years 

2014, 2015, and 2016. 

C. Authority for Late Action and Applicability of the Standards 

Under CAA 211(o)(3)(B)(i), EPA must determine and publish the annual percentage 

standards by November 30 of the preceding year, and under CAA 211(o)(3)(B)(ii) it must 

establish applicable volumes for biomass-based diesel 14 months in advance of the 

corresponding compliance year. EPA did not meet these statutory deadlines for the 2014 and 

2015 percentage standards, or for the BBD applicable volumes established in this rule. 

Nevertheless, the percentage standards established through this rulemaking will apply to all 

gasoline and diesel produced or imported in calendar years 2014, 2015, or 2016 as applicable, 

and the 2017 applicable volume will form the basis for the BBD percentage standard that is 

required by statute to be established by November 30, 2016, that will apply to all biodiesel 

produced or imported in 20 1 7. 

We acknowledge that this rule is being finalized later than the statutory deadlines noted 

above. However, the statute requires that EPA established percentage standards applicable to 

each calendar year, and applicable volumes for BBD, and we do not believe we are relieved of 
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these obligations by missing the statutory deadlines. Moreover, parties have been producing and 

using renewable fuels, and generating and acquiring RINs for compliance even in the absence of 

the annual standards being in place, with the expectation that the requirements would ultimately 

be finalized. We believe it is important not to upset these reasonable expectations, both for the 

parties involved and for the long-term integrity of the RFS program. The delay does not deprive 

EPA of authority to issue applicable volumes and standards for these calendar years. The United 

States Court of Appeals for the District of Columbia Circuit upheld the 2013 RFS standards even 

though they were issued more than eight months after statutory deadline. Monroe Energy v. 

EPA, 750 F.3.d 909 (D.C. Cir. 2014). The court noted that it had resolved the question of EPA's 

authority to issue RFS standards after the statutory deadline for issuing the annual RFS standards 

in NPRM v. EPA, 630 F.3d 145 (D.C. Cir. 2010). In that case, the court explained that courts 

have declined to treat a statutory direction that an agency "shall" act within a specified time 

period as a jurisdictional limit that precludes action later. Id. at 154 (citing Barnhart v. Peabody 

Coal, 537 U.S. 149, 158 (2003)). Moreover, the court noted that the statute here requires that 

EPA regulations "ensure" that transportation fuel sold or introduced into commerce "on an 

annual average basis, contains at least the volumes of renewable fuel" that are required pursuant 

to the statute. Id. at 152-153. This statutory directive requires EPA action, even if late. 

Therefore EPA believes it has authority to issue RFS standards for calendar years 2014 and 

2015, and BBD applicable volumes for 2014-2017, notwithstanding EPA's delay. 

EPA is exercising its authority to issue standards applicable to past time periods in a 

reasonable way. Thus, for 2014, EPA is establishing renewable fuel obligations that reflect 

actual renewable fuel used as transportation fuel, heating oil, or jet fuel during that time period, 
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and the final August 1, 2016 compliance deadline for 2014 (which is two months later than 

proposed) will allow time for obligated parties to complete necessary transactions to meet 

obligations. For 2015 we are similarly taking into account actual renewable fuel use during the 

time that has already passed in 2015, and establishing an extended compliance demonstration 

deadline of December 1, 2016 - a full year after signature of today' s rule, and 11 months after 

the close of the 2015 compliance period. Renewable fuel producers generated RINs throughout 

2014, and have also been generating 2015 RINs since the beginning of the calendar year. To 

varying degrees, obligated parties have been acquiring RIN s since the beginning of 2014 in 

anticipation of the final volume requirements and standards. While we acknowledge the 

uncertainty that the market has experienced due to the delay, our final rule bases the applicable 

volume requirements for 2014 and 2015 on an assessment of past production. As a result, there 

will be an adequate quantity of RIN s available to satisfy those portions of the final requirements. 

In addition, there are a number of program flexibilities that will facilitate compliance. There is a 

bank of carryover RINs that will make the RIN market more fluid, and facilitate the acquisition 

ofRINs that can be used to comply with the 2014 RVOs. That same bank of carryover RINs can 

be rolled forward to assist in compliance with 2015 and 2016 requirements. We acknowledge 

that there is a theoretical possibility that parties that accumulate RINs through their own 

blending activities could decide to bank the maximum quantity ofRINs for their own future use 

or for future sale, and that if this practice were widespread that there could be a shortfall in 

available RINs for parties who do not engage in renewable fuel blending activities themselves 

and have not entered into sufficient contracts with blenders or other parties to acquire sufficient 

RINs. Such practices are possibilities in any year, and in any competitive marketplace, and we 

believe that obligated parties have had sufficient experience with the RFS program to have 
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learned to take appropriate precautionary measures to avoid such results. Even where they have 

not done so, and find compliance with a given year's standards infeasible, they may avail 

themselves of the option of carrying a compliance deficit forward for that compliance year to the 

next. Some commenters asserted that BBD volume requirements for 2014 and 2015 should be set 

at the level proposed in November, 2013, rather than levels actually supplied in those years. 

Some commenters suggested that all2014 volume requirements should be set equal to those 

proposed in 2013. As described in Section III, EPA disagrees with these commenters that 

obligated parties lacked notice that EPA could set final volume requirements for these years 

higher than proposed in 2013, or that setting the requirements to reflect actual supply would pose 

an unreasonable burden on obligated parties, particularly in light of the nested nature of the 

standards. Sufficient RINs were generated in these years to allow compliance, and carryover 

RINs, deficit carryforwards and delayed compliance demonstration deadlines are all in place to 

facilitate compliance. In sum, we believe that EPA's final approach is authorized and 

reasonable, though late. 

D. Outlook for 2017 and Beyond 

We recognize the important public policy goals at the heart of the RFS program, and we 

acknowledge that a number of challenges must be overcome in order to fully realize the potential 

for greater use of renewable fuels in the United States. We also recognize that the RFS program 

plays a central role in creating the incentives for realizing that potential. The standards being 

finalized today require that significant progress is made in overcoming those challenges. We 
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expect future standards to both reflect and anticipate progress of the industry and market in 

providing for continued expansion in the supply of renewable fuels, and we intend to set 

standards in future years that continue to capitalize on the market's ability to respond to those 

standards with expansions in production and infrastructure. 

We believe that the supply of renewable fuels can continue to increase in the coming 

years despite the constraints associated with shortfalls in cellulosic biofuel production and other 

advanced biofuels, and constraints associated with supplying renewable fuels to the vehicles and 

engines that can use them. As described in Section II.E, we believe that the market is capable of 

responding to ambitious standards by expanding all segments of the market needed to increase 

renewable fuel supply and modify fuel pricing to provide incentives for the production and use 

of renewable fuels. 

In future years, we would expect to use the most up-to-date information available to 

project the growth that can realistically be achieved considering the ability of the RFS program 

to spur growth in the volume of ethanol, biodiesel, and other renewable fuels that can be 

supplied and consumed by vehicles as we have for the 2016 volumes in this rule. In particular 

we will focus on the emergence of advanced biofuels including cellulosic biofuel consistent with 

the statute. Many companies are continuing to invest in efforts ranging from research and 

development to the construction of commercial-scale facilities to increase the production 

potential of next generation biofuels. We will continue to evaluate new pathways especially for 

advanced biofuels and respond to petitions, expanding the availability of feedstocks, production 

technologies, and fuel types eligible under the RFS program. 
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We also intend to take additional steps to facilitate the development and use of advanced 

biofuels. In particular, we will be initiating action to allow the production of renewable fuels to 

occur in steps at more than one facility. Partial conversion of a renewable feedstock into a so

called "biointermediate" at remote facilities for subsequent final processing into renewable 

biofuel at the primary production facility has been identified by several industry members as an 

important option to reduce the cost and enhance the availability of cellulosic and other advanced 

biofuels. However, under the existing RFS regulations, renewable fuels must generally be 

produced from renewable feedstocks at a single facility in order to be eligible to generate RINs. 

We are currently working on a rulemaking that would propose amendments to the RFS program 

to allow for more favorable treatment of such biointermediates. We believe a rulemaking is 

necessary to provide clarity for stakeholders and for proper compliance and enforcement 

oversight. 

We believe that the use of biointermediates to produce renewable fuels holds 

considerable promise for the future growth in production of the cellulosic and advanced biofuels 

required under the RFS program. While near-term production may be modest, significant 

potential for further growth in the long-term exists, as these technologies can lower the cost of 

utilizing cellulosic and other feedstocks for the production of renewable fuels by reducing the 

storage and transportation costs associated with cellulosic biomass and taking advantage of 

existing ethanol and petroleum refinery assets to convert the biomass to renewable fuel. This 

makes biointermediates a critical component of the growth of the RFS program in the future and 

in particular the growth of cellulosic biofuel volumes. 
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In addition to ongoing efforts to evaluate new pathways for advanced biofuel production, 

we are aware that other actions can also play a role in improving incentives provided by the RFS 

program to overcome challenges that limit the potential for increased volumes of renewable 

fuels. A number of commenters provided ideas in this regard, including suggestions that EPA 

take regulatory action to modify the administration of the cellulosic waiver credit (CWC) 

program to better provide stronger support for actual volume purchases, and to change the RFS 

program's point of obligation from its current focus on producers and importers of gasoline and 

diesel. Both of these issues are beyond the scope of this rulemaking. However, we will continue 

to actively monitor the functioning of the market, assess all relevant data, and review our options 

as necessary. 
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II. Advanced Biofuel and Total Renewable Fuel Volumes for 2014-2016 

The national volume targets of advanced biofuel and total renewable fuel to be used 

under the RFS program each year through 2022 are specified in CAA section 211(o)(2). 

However, two statutory provisions authorize EPA to reduce these volumes under certain 

circumstances. EPA may reduce these volumes to the extent that we reduce the applicable 

volume for cellulosic biofuel pursuant to CAA 211 ( o )(7)(D), or if the criteria are met for use of 

the general waiver authority under CAA 211(o)(7)(A). We have evaluated the capabilities of the 

market and have concluded that the volumes for advanced biofuel and total renewable fuel 

specified in the statute cannot be achieved in 2014, 2015, or 2016. As a result we are exercising 

our discretion under these statutory provisions to reduce the applicable volumes of advanced 

biofuel and total renewable fuel to reflect the fact that this final rule cannot have an impact on 

renewable fuel use in the past, and to address constraints on the supply of renewable fuels in the 

future that are driven by both limitations in production or importation of these fuels and factors 

that limit supplying them to vehicles that can consume them. 

While we are using our waiver authorities under the law to reduce applicable volumes 

from the statutory levels, we are setting the final volume requirements at levels that are intended 

to drive significant growth in renewable fuel use beyond what would occur in the absence of 

such requirements, as Congress intended. The final volume requirements recognize the ability of 

the market to respond to the standards we set while staying within the limits of feasibility. The 

net impact of these final volume requirements is that the necessary volumes of both advanced 

biofuel and conventional (non-advanced) renewable fuel would significantly increase over levels 
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used in the past. The volumes that we are finalizing today are shown below. 

Table 11-1 
Final Volume Requirements (billion gallons) 

2014 2015 2016 
Advanced biofuel 2.67 2.88 3.61 
Total renewable fuel 16.28 16.93 18.11 

A. Fulfzlling Congressional Intent to Increase Use of Renewable Fuels 

Although there is scant legislative history for the Energy Independence and Security Act 

(EISA) to confirm the facts that were considered by Congress at the time of enactment, we 

believe that when Congress specified the renewable fuel volume targets that the RFS program 

was to attain, that it likely was with the understanding that the growth reflected in the statutory 

tables of applicable volumes would be well beyond any previously demonstrated ability of the 

industry to produce, distribute, and consume renewable fuels. For example, the annual average 

growth reflected in the statutory volumes for the time period between 2009 and 2022 is 1.6 

billion gallons per year for advanced biofuel and 1.9 billion gallons per year for total renewable 

fuel. However, in the period 2001 to 2007leading up to enactment of EISA, annual average 

supply growth rates were far lower: 0.8 billion gallons per year for ethanol (what has to date 

been the principal non-advanced renewable fuel under the RFS program), and 0.07 billion 

gallons per year for biodiesel (the principal advanced biofuel to date under the RFS program). 23 

The supply of other renewable fuels during this timeframe was close to zero. In other words, 

Congress set targets that envisioned growth at a pace that far exceeded historical growth and 

23 Based on data from the Energy Information Administration. 
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prioritized that growth as occurring principally in advanced biofuels (contrary to historical 

growth patterns). Congressional intent is evident in the fact that the non-advanced volumes 

remain at a constant 15 billion gallons in the statutory volume tables starting in 2015 while the 

advanced volumes continue to grow through 2022 to a total of 21 billion gallon. It is apparent, 

therefore, that Congress intended changes in the extent and pace of growth of renewable fuel use 

that would be unlikely to occur absent the new program. 

Moreover, it is highly unlikely that Congress expected the very high volumes that it 

specified in the statute to be reached only through the consumption ofElO; indeed the statute 

does not explicitly require the use of ethanol at all. At the time EISA was passed in 2007, EIA's 

Annual Energy Outlook for 2007 (AEO 2007) projected that 17.3 billion gallons of ethanol was 

the maximum that could be consumed in 2022 if all gasoline contained ElO and there was no EO, 

El5, or E85.24 Furthermore, the AEO 2007 did not reflect the fuel economy standards that were 

also enacted in EISA, which has further reduced the amount of gasoline consumed based on 

more strict vehicle fuel economy and efficiency standards. However, 17.3 billion gallons is far 

less than the 36 billion gallons of renewable fuel that Congress targeted for use in 202225
. Thus, 

if the statutory targets for 2022 were to be achieved, 18.7 billion gallons of renewable fuel would 

need to be consumed in 2022 either as higher level ethanol blends (Ell - E85), or as non-ethanol 

fuels. Such levels were far beyond the industry's abilities at the time of EISA's enactment, 

24 Assumes that AE02007's 2022 demand for gasoline energy was fulfilled entirely by E10. AE02007 however, 
projected that considerably less gasoline used in 2022 would be E10. We have converted the projected 2022 
gasoline energy demand into an equivalent volmne of E 10 to detennine the maximmn volume of ethanol that could 
have been consumed in 2022, based on the AE02007, if all gasoline was E10. 
25 Congress specified that a minimmn of 1 billion gallons of the 2022 total would be biomass-based diesel, but did 
not otherwise specify what specific fuel types would comprise the total. For example, although Congress 
envisioned substantial growth in cellulosic biofuels, that fuel category is defined by reference to the feedstock used 
and the GHG reductions obtained; finished cellulosic biofuels could include such diverse products as ethanol, 
renewable gasoline, naphtha, compressed natural gas, or electricity. 
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strongly suggesting that Congress expected the RFS program to drive substantial market changes 

in a relatively short period of time. 

Some commenters stated that EPA would be acting in a manner inconsistent with 

Congressional intent to increase renewable fuel use if we finalized volumes below the statutory 

volume targets. These commenters believed Congress set these targets at a level that would help 

incentivize investments such as building out new and existing capacity, installing 

storage/distribution infrastructure and advancing technology-- all of which would help to 

increase volumes and achieve the targets within the specified timeframe in the statute. We agree 

that Congress set ambitious volume targets as a mechanism to push renewable fuel volume 

growth under the RFS program. However, Congress also provided EPA with waiver authority, 

in part to address the situation where supply of renewable fuel does not match these ambitious 

target levels. As a result we disagree with commenters who asserted that any EPA action to 

lower applicable volumes is not aligned with Congressional intent. The final volume 

requirements are set consistent with the Congressionally-established waiver authorities. The 

volumes required by this rule are ambitious and to attain them will require new investments and 

a responsive market. 

Congress did not explicitly indicate, in EISA or in any other document associated with 

the legislation, the sort of changes that may have been expected to occur to reach 36 billion 

gallons by 2022. Today we know that possible approaches to significantly expand renewable 

fuel use fall into a number of areas, such as: 
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Increased use ofE15 in model year 2001 and later vehicles, 

Increased use ofE85 or other higher level ethanol blends in flex-fuel vehicles 

(FFVs), 

Increased production and/or importation of non-ethanol biofuels (e.g., biodiesel, 

renewable diesel, renewable gasoline, and butanol) for use in conventional 

vehicles and engines, 

Increased use ofbiogas in CNG vehicles, 

Increased use of renewable jet fuel and heating oil, 

Increased use of cellulosic and other non-food based feedstocks, and 

Co-development of new technology vehicles and engines optimized for new fuels. 

Some commenters stated that the changes in these areas (which were also noted in the NPRM) 

cannot help to achieve growth in renewable fuel use within the timeframe necessary to help meet 

the 2015 and 2016 volumes requirements. Commenters further stated that some of these ideas 

should not be supported at all, such as increasing imports of biofuels because doing so would be 

inconsistent with Congressional intent to increase energy security through domestic biofuels. We 

agree with commenters that we will not see dramatic changes in every area we highlighted in the 

timeframe necessary to increase renewable fuel supply through 2016, but we believe that 

developments in some of these areas have been and will continue to occur, and that such changes 

will contribute to attaining the volumes finalized in this rule. We disagree with commenters that 

supporting imports ofbiofuels is inconsistent with Congressional intent. The statute does not 

discriminate between domestically-produced and imported biofuels and an increased diversity of 

fuels, including those imported from a variety of countries, helps improve energy security. For 
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further discussion of imports, see Sections II.E.3 .iii and II.F. 

In the near term we expect that increases in E85 and biodiesel will dominate efforts to 

increase the use of renewable fuel, with smaller roles played by other renewable fuels (e.g., 

increased El5 use and other non-ethanol renewable fuels such as naphtha). In the longer term, 

sustained ambitious volume requirements are necessary to provide the certainty of a guaranteed 

future market that is needed by investors; the development of new technology won't occur unless 

there is clear profit potential, and it requires multiple years to build new production, distribution, 

and consumption capacity. We believe that the approach we take to setting the standards must 

be consistent with Congress' clear goal of ambitiously increasing the use of renewable fuel over 

time. To this end, the approach presented in this action makes use of the statutory waiver 

authorities only to the degree necessary. 

We believe that over time use of both higher level ethanol blends and non-ethanol 

biofuels can and will increase, consistent with Congress' intent in enacting EPAct and EISA. As 

stated above, while Congress provided waiver authority to account for supply and other 

challenges, we do not believe that Congress intended that the E 10 blendwall or any other 

particular limitation would present a barrier to the expansion of renewable fuels. The fact that 

Congress set volume targets reflecting increasing and substantial amounts of renewable fuel use 

clearly signals that it intended the RFS program to create incentives to increase renewable fuel 

supplies and overcome supply limitations. Notwithstanding these facts, Congress also 

authorized EPA to adjust statutory volumes as necessary to reflect situations where only partial 

progress had been made towards eliminating supply limitations, as well as to address situations 
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involving unexpected severe economic or environmental harm resulting from program 

implementation. 

B. Statutory Authorities for Reducing Volume Targets 

Congress specified increasing annual volume targets in the statute for total renewable 

fuel, advanced biofuel, and cellulosic biofuel for every year through 2022, and for biomass

based diesel (BBD) through 2012, and authorized EPA to set volume requirements for 

subsequent years after consideration of several specified factors. However, Congress recognized 

that circumstances could arise that might require a reduction in the volume targets specified in 

the statute as evidenced by the waiver provisions in CAA 211(o)(7). As described below, we 

believe that limitations in production and importation of cellulosic biofuels provide EPA with 

authority to waive volumes of cellulosic biofuel, total renewable fuel, and advanced biofuel 

volumes pursuant to 211(o)(7)(D). In addition, limitations in the production and importation of 

qualifying renewable fuels, along with factors that limit supplying those fuels to the vehicles that 

can consume them constitute circumstances that warrant a waiver of the total renewable fuel 

requirement under section 211 ( o )(7)( A). 

With regard to ethanol, a number of market factors combine to place significant 

restrictions on the continued growth in the volume of ethanol that can be supplied to vehicles at 

the present time. The maximum amount of ethanol that can be consumed if all gasoline was 

E 10, the limited number and limited geographic distribution of retail stations that offer higher 
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ethanol blends such as E15 and E85, and the limited number ofFFVs that have access to E85. 

Additionally, available information indicates that biodiesel also faces marketplace constraints in 

the rate at which it can grow, not only in the past (e.g., 2013 when despite rapid growth it was 

still insufficient to achieve the total and advanced standards) but also in the future. These 

constraints on the availability ofbiodiesel to U.S. consumers include a combination of 

competing uses for feedstocks, international competition for biodiesel, the inconsistent nature of 

the biodiesel tax credit, limited investments to ensure quantity and quality ofbiodiesel product, 

limited infrastructure to distribute and blend biodiesel, and the limited ability of the market to 

consume biodiesel. Based on our assessment of the maximum amount of renewable fuel that can 

be supplied in 2014, 2015 and 2016 in light of these constraints, we believe that circumstances 

exist that warrant a reduction in the statutory applicable volumes of total renewable fuel and 

advanced biofuel for 2014, 2015 and 2016. 

EPA is separately using two complementary legal authorities to set required volumes of 

advanced biofuel and total renewable fuel at levels below the volume targets provided in the 

statute: the cellulosic waiver authority under CAA section 211(o)(7)(D)(i), and the general 

waiver authority under CAA section 211(o)(7)(A). This section discusses both of these statutory 

authorities and briefly describes how we have used them to determine appropriate reductions in 

advanced biofuel and total renewable fuel in comparison to the statutory volumes. 

1. Cellulosic Waiver Authority 
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Under CAA section 211(o)(7)(D)(i), if EPA determines that the projected volume of 

cellulosic biofuel production for the following year is less than the applicable volume provided 

in the statute, then EPA must reduce the applicable volume of cellulosic biofuel to the projected 

volume available during that calendar year. We refer to this provision as the agency's 

"cellulosic wavier authority" under the statute. 

Section 211 ( o )(7)(D )(i) also provides that " [ f]or any calendar year in which the 

Administrator makes such a reduction, the Administrator may also reduce the applicable volume 

of renewable fuel and advanced biofuels requirement established under paragraph (2)(B) by the 

same or a lesser volume." Using this authority, the reductions in total renewable fuel and 

advanced biofuel can be less than or equal to, but no more than, the amount of reduction in the 

cellulosic biofuel volume. In prior actions EPA has interpreted this provision as authorizing 

EPA to reduce both total renewable fuel and advanced biofuel, by the same amount, if EPA 

reduces the volume of cellulosic biofuel. 

The cellulosic waiver provision was discussed by the United States Court of Appeals for 

the District of Columbia Circuit, in the context of its review of EPA's 2013 annual RFS rule. As 

the Court explained, 

[T]he Clean Air Act provides that if EPA reduces the cellulosic biofuel 

requirement, as it did here, then it "may also reduce" the advanced biofuel and 

total renewable fuel quotas "by the same or a lesser volume." 42 U.S.C. 

7545( o )(7)(D)(i). There is no requirement to reduce these latter quotas, nor does 
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the statute prescribe any factors that EPA must consider in making its decision. 

See id. In the absence of any express or implied statutory directive to consider 

particular factors, EPA reasonably concluded that it enjoys broad discretion 

regarding whether and in what circumstances to reduce the advanced biofuel and 

total renewable fuel volumes under the cellulosic biofuel waiver provision. 

Monroe v. EPA, 750 F.3d 909, 915 (DC Cir. 2014). 

For the 2013 RFS rule, the Court determined that EPA had reasonably declined to use the 

cellulosic waiver authority to reduce the advanced and total renewable fuel statutory 

applicable volumes by analyzing "the availability of renewable fuels that would qualify 

as advanced biofuel and renewable fuel, the ability of those fuels to be consumed, and 

carryover RINs from 2012." Id. at 916. 

Some stakeholders commented that EPA may only exercise the cellulosic waiver 

authority to reduce total and advanced volumes in circumstances described in Section 

211(o)(7)(A) (that is, where there is inadequate domestic supply or severe harm to the 

environment or economy), or that it must in considering use of the cellulosic waiver authority 

consider the factors specified in Section 211 ( o )(2 )(B )(ii) that are required considerations when 

EPA sets applicable volumes for years in which the statute does not do so. Contrary to these 

comments, the D.C. Circuit found in Monroe that the statute does not prescribe any factors that 

EPA must consider in making its decision; EPA has broad discretion under Section 

211 ( o )(7)(D )(i) to determine when and under what circumstances to reduce the advanced and 

total renewable fuel volumes when it reduces the statutory applicable volume of cellulosic 
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biofuel. 

In general, we do not believe that it would be consistent with the energy security and 

greenhouse gas reduction goals of the statute to reduce the applicable volumes of renewable fuel 

set forth in the statute absent a substantial justification for doing so. When using the cellulosic 

waiver authority, we believe that there would be a substantial justification to exercise our 

discretion to lower volumes of total and advanced renewable fuels in circumstances where there 

is inadequate projected production or import of potentially qualifying renewable fuels, or where 

constraints exist that limit the ability of those biofuels to be used for purposes specified in the 

Act (i.e., in transportation fuel, heating oil or jet fuel). In particular, we believe that the cellulosic 

waiver authority is appropriately used to provide adequate lead time and a sufficient ramp-up 

period for non-cellulosic biofuels to be produced and constraints on their use for qualifying 

purposes eliminated, so they can fill the gap presented by a shortfall in cellulosic biofuels. As 

discussed in Section IV, we are reducing the applicable volume of cellulosic biofuel for 2014, 

2015, and 2016, and thus are authorized to reduce the required volumes of advanced biofuel and 

total biofuel by the same or a lesser amount under the provisions of section 211( o )(7)(D)(i).26 

For this rulemaking, we have ascertained the availability of other advanced biofuel to satisfy 

some of the cellulosic biofuel volume shortfall, taking into consideration the constraints 

(including distribution and infrastructure constraints) that limit the use of non-cellulosic 

advanced biofuels to completely fill the cellulosic volume shortfall and are exercising our 

26 EPA had proposed to use both the cellulosic waiver authority and the general waiver authority as a basis for 
reducing the advanced biofuel applicable volume. However, such an approach is unnecessary given that the 
reductions in advanced biofuel volumes in 2014,2015 and 2016 are less than the reductions in cellulosic biofuel 
applicable volumes in those years. Thus, for the final rule, EPA is relying only on the cellulosic waiver authority in 
211 ( o )(7)(D) as a basis for its reductions in the advanced biofuel applicable volumes. 
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cellulosic waiver authority to reduce the advanced biofuel applicable volume to a level we have 

determined to be reasonably attainable.27 

We are also using this authority to reduce total renewable volumes by the same amount. 

In past actions we have interpreted the cellulosic waiver authority as requiring equal reductions 

in advanced and total renewable fuel, based on concerns that EPA waiver decisions should not 

allow non-advanced biofuels to backfill volumes intended by Congress to be satisfied by 

advanced biofuels. In addition to this consideration, the equal reduction in total renewable fuel is 

justifiable under the cellulosic waiver authority based on an assessment of volumes that can be 

produced and imported, and consideration of the extent to which those volumes can be 

distributed and used as specified in the Act. However, this level of reduction is insufficient to 

address all of the supply limitations associated with total renewable fuel. Therefore, we are also 

using the general waiver authority as justification for further reductions in total renewable fuel 

volumes, as discussed in the next section. 28 

Some commenters argued that to the extent volume reductions are needed at all, EPA 

could rely solely on the cellulosic waiver authority to provide such reductions.29 These 

commenters suggested that a reduction of the total renewable fuel and advanced biofuel volumes 

27 We have considered the possible role of carryover RINs in avoiding the need to reduce the statutory applicable 
volumes, as we did in setting the 2013 RFS standards. However, we have determined that the current volume of the 
carryover RIN bank is needed as a program buffer to ensure flexibility to address unforeseen circmnstances, and 
provide RIN market liquidity, and so should not be used as a basis for setting volume requirements higher than can 
be achieved through renewable fuel production and use. For further discussion of our assessment of the use of 
carryover RINs, see Section II.H. 
28 The volume reduction for advanced biofuels is not larger than the final reduction in the applicable volume of 
cellulosic biofuel, thus, EPA could rely on the cellulosic waiver authority alone for its final action with respect to 
advanced biofuel. 
29 See, e.g., Comments from Growth Energy, RFA, POET, Novozymes, The Andersons, ACORE. 
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by the full amount of the waiver of cellulosic biofuel targets would result in volumes that are 

"reasonably achievable," and that consequently additional reductions under the general waiver 

authority would be unnecessary. However, commenters' interpretation of a "reasonably 

achievable" volume assumed that a large number of carryover RINs would be used, and largely 

ignored the practical and legal constraints on the consumption of renewable fuel. As discussed 

in Section II.E, we have determined that we should not set standards for the 2014-2016 time 

period so as to intentionally draw down the current bank of carryover RINs. We also present a 

detailed discussion of the constraints on renewable fuel supply in this and subsequent sections. 

Additionally, we believe that a reduction of the advanced biofuel volume by the full amount of 

the waiver of cellulosic biofuels is not necessary; higher advanced volumes can be attained by 

substituting other advanced biofuels for the shortfall in cellulosic biofuel, and moreover 

requiring their use at higher levels furthers the GHG reduction objectives of the Act. What 

commenters suggested would result in increased volumes of conventional renewable fuel, and 

decreased volumes of advanced fuels as compared to the levels EPA is finalizing today. Given 

the superior GHG performance of advanced biofuels, and the important role of the current 

volume of carryover RINs to RFS program operation, EPA does not believe that the 

commenters' suggested approach would be either an appropriate exercise of its waiver 

authorities or be in the best interest of the RFS program. 

2. General Waiver Authority 

CAA 211 ( o )(7)(A) provides that EPA, in consultation with the Secretary of Agriculture 
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(USDA) and the Secretary of Energy (DOE), may waive the applicable volume specified in the 

Act in whole or in part based on a petition by one or more States, by any person subject to the 

requirements of the Act, or by the EPA Administrator on her own motion. Such a waiver must 

be based on a determination by the Administrator, after public notice and opportunity for 

comment, that: 

Implementation of the requirement would severely harm the economy or the 

environment of a State, a region, or the United States; or 

There is an inadequate domestic supply. 

In today's final action, we are using the general waiver authority based on the statute's 

authorization for the Administrator to act on her own motion on a finding of inadequate domestic 

supply.30 As required by statute, we have consulted with both USDA and DOE in taking this 

action. We are using this authority to provide an additional increment of volume reduction for 

total renewable fuel beyond the reduction accomplished through the use of the cellulosic waiver 

authority. 

Because the general waiver provision provides EPA the discretion to waive the volume 

requirements of the Act "in whole or in part," we interpret this section as granting EPA authority 

to waive any or all of the four applicable volume requirements in appropriate circumstances. 

Thus, for example, unlike the cellulosic waiver authority, a reduction in total renewable fuel 

30 We note that there are also pending requests pursuant to CAA 211(o)(7(A) from a number of parties for EPA to 
exercise its waiver authorities to reduce applicable volumes for 2014. While the Administrator is acting on her own 
motion, she also resolves those petitions through and/or consistent with this final rule establishing 2014 volume 
requirements. 
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pursuant to the general waiver authority is not limited to the reduction in cellulosic biofuel. 

EPA has had only limited opportunity to date to interpret and apply the waiver provision 

in CAA section 211 ( o )(7)( A )(ii) related to "inadequate domestic supply," and has never before 

done so in the context of deriving an appropriate annual RFS standard. 31 As explained in greater 

detail below, we believe that this undefined ambiguous provision is reasonably and best 

interpreted to encompass the full range of constraints that could result in an inadequate supply of 

renewable fuel to the ultimate consumers, including fuel infrastructure and other constraints. 

This would include, for instance, factors affecting the ability to produce or import qualifying 

renewable fuels as well as factors affecting the ability to distribute, blend, dispense, and 

consume those renewable fuels in vehicles. 

The waiver provision at CAA 211(o)(7)(A)(ii) is ambiguous in several respects. First, it 

does not specify what the general term "supply" refers to. The common understanding of this 

31 Some cmrunenters referred to EPA's 2010 RFS2 rule, 75 FRat 14698, where we stated that" ... it is ultimately the 
availability of qualifying renewable fuel, as determined in part by the number ofRINs in the marketplace, that will 
determine the extent to which EPA should issue a waiver ofRFS requirements on the basis of inadequate domestic 
supply," as indicating that EPA had previously detennined that carryover RINs must be counted as part of"supply." 
We disagree. The quoted language makes no explicit reference to carryover RINs, and the context indicates that the 
point of the passage was to explain that it is in the interest ofbiofuel producers to generate RINs for all qualifying 
biofuel to avoid or minimize the possibility that EPA would grant waivers. The commenter attempts to make too 
much of this generally-worded sentence; it does not specify in what way EPA will consider the "RINs in the 
marketplace" as "part" of its assessment of the availability of renewable fuels. Indeed, contrary to the commenters' 
suggestion, the focus on the "availability of renewable fuels" in this sentence could suggest that only those RINs in 
the marketplace representing liquid volumes used in the compliance year (and not carryover RINs representing 
historic volumes) should be taken into consideration. In any case, this sentence is entirely consistent with the 
approach we are taking today to interpret "supply" to refer to the volume ofbiofuels that is available and which can 
be expected to satisfy all of the definitional requirements to be renewable fuel (including ultimate use as 
transportation fuel, heating oil or jet fuel). To the extent we find inadequate supply of such fuels, we then determine 
whether or not we should exercise our discretion to issue a waiver, and we explicitly consider the availability of 
carryover RINs as part of that assessment. To the extent that the interpretation of the general waiver authority we 
are asserting in this final rule appears inconsistent with our statement in 2010, or is inconsistent with any other past 
statement made at a time when we were not actually exercising the authority, we intend for the interpretation we are 
clearly setting forth today to be a clarification/modification of such prior statements. 
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term is an amount of a resource or product that is available for use by the person or place at 

issue. 32 Hence the evaluation of the supply of renewable transportation fuel, a product, is best 

understood in terms of the person or place using the product. In the RFS program, various 

parties interact across several industries to make renewable transportation fuel available for use 

by the ultimate consumers in transportation fuel. Supplying biofuel to obligated parties and 

terminal blenders is one part of this process, while supplying renewable fuel to the ultimate 

consumer as part of their transportation fuel is a different and later aspect of this process. For 

example, the biofuels ethanol and biodiesel are typically supplied to obligated parties or blenders 

as a neat fuel, but in almost all cases are supplied to the consumer as a blend with conventional 

fuel (ethanol blended in gasoline or biodiesel blended in diesel). The waiver provision does not 

specify what product is at issue (for example, neat biofuel or renewable fuel that is blended with 

transportation fuel) or the person or place at issue (for example, obligated party, blender or 

ultimate consumer), in determining whether there is an "inadequate domestic supply." 

We believe that our interpretation is consistent with the language of section 211 ( o ), and 

Congressional intent in enacting the program. It is evident from section 211 ( o) that Congress's 

intent was not simply to increase production ofbiofuel, but rather to provide that certain volumes 

ofbiofuel be used by the ultimate consumer as a replacement for the use of fossil-based fuel in 

the United States. The very definition of "renewable fuel" requires that the fuel be "used to 

replace or reduce the quantity of fossil fuel present in a transportation fuel." CAA section 

32 For example, see http://oxforddictionaries.com/us/definition/american _english/supply (a stock of a resource from 
which a person or place can be provided with the necessary amount of that resource: "There were fears that the 
drought would limit the exhibition's water supply."); 
http://www.macmillandictionary.com/us/dictionary/american/supply ("A limited oil supply has made gas prices 
rise. " and "Aquarium fish need a constant supply of oxygen."). 
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211 ( o )( 1 )(J). In addition the definition of "additional renewable fuel" specifies that it is fuel that 

is "used to replace or reduce the quantity of fossil fuel present in home heating oil or jet fuel." 

CAA section 211(o)(1)(A.). Thus, there is no "renewable fuel" and the RFS program does not 

achieve the desired benefits of the program unless biofuels like ethanol and biodiesel are actually 

used to replace fossil-based transportation fuels, heating oil or jet fuel in the United States.33 For 

example, the greenhouse gas reductions and energy security benefits that Congress sought to 

promote through this program are realized only through the use by consumers of renewable fuels 

that reduce or replace fossil fuels present in transportation fuel, heating oil or jet fuel in the 

United States. Imposing RFS volume requirements on obligated parties without consideration of 

the ability of the obligated parties and other parties to deliver the biofuel to the ultimate 

consumers would achieve no such benefits and would fail to account for the complexities of the 

fuel system that delivers qualifying fuels to consumers. We do not believe it would be 

appropriate to interpret the RFS general waiver provision in such a narrow way. We are thus 

interpreting "inadequate domestic supply" in light of the definitions of "renewable fuel" and 

"additional renewable fuel" and the requirements ofCAA section 211(o)(2)(A)(i) that requires 

that the fuel be "used to replace or reduce the quantity of fossil fuel present in a transportation 

fuel" or in "home heating oil or jet fuel" in the United States. 

In determining whether "supply" is adequate, we believe that we should consider only 

33 For this reason, EPA's implementing regulations specify that RINs may not be generated for biofuels with 
multiple possible end uses, such as biogas or electricity, absent a demonstration that they will be used by the 
ultimate consumers as transportation fuel. See 40 CFR 80.1426(f)(lO)(ii)(B), f(ll)(i)(B) and (f)(ll)(ii)(B). 
Similarly, although RINs are generated upon production for biofuels like denatured ethanol that do not have uses 
other than as transportation fuel, our regulations require the retirement ofRINs for any volumes of such fuels that 
are exported, since exported biofuels are not used as transportation fuel in the U.S. See 72 FR 23909 col2-3; 40 
CFR 80.1430. See also 80.1460(c)(2), and 80.1460(g), specifying that use ofRINs representing fuel used for non
qualifYing purposes for compliance with RVOs is a prohibited act. 
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those volumes of biofuel that are expected to satisfy all of the relevant statutory definitions and 

requirements. There are two principal components to the definition of renewable fuel and 

additional renewable fuel: that it be made from renewable biomass and that it be used in 

transportation fuel. CAA 2ll(o)(l)(J); CAA 2ll(o)(l)(A). Ignoring the extent to which a fuel 

can actually be used in transportation fuel (or in heating oil or jet fuel) in the inadequate 

domestic supply inquiry would involve ignoring a critical element of the definition, and begs the 

question of whether in assessing "supply" EPA should also ignore the renewable biomass 

component of the definition of renewable fuel or other requirements specified in the Act such as 

the requirement that transportation fuel containing renewable fuel be used in the United States 

and that sub-categories of renewable fuel achieve specified levels of GHG reduction. We 

believe that ignoring any component of the definition of renewable fuel or the other provisions 

of the Act that affect the types of renewable fuels that qualify under the Act would be 

inconsistent with the objective of the waiver provision, which is to determine if sufficient 

qualifying fuels are present. For example, if there was abundant production of biofuel that was 

not made from renewable biomass (and therefore did not qualify as renewable fuel under the 

Act), but insufficient volumes of fuel that was made from renewable biomass and met other 

requirements, we believe that EPA would be authorized to grant a waiver on the basis of 

inadequate domestic supply since compliance would not be possible notwithstanding the 

abundance of non-qualifying biofuel. This situation is directly comparable to the one we are 

experiencing at present where an abundance of biofuels are produced that cannot actually be 

used in transportation fuel, heating oil or jet fuel in the United States. The biofuels that cannot 

actually be used for qualifying uses, due to constraints discussed in Sections II.E and II.F, are not 

"renewable fuels" and, we believe, are appropriately excluded from our assessment of "supply." 
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The waiver provision also does not specify what factors are relevant in determining the 

adequacy of the supply. Adequacy of the supply would logically be understood in terms of the 

parties who use the supply of renewable qualifying fuels. Adequacy of supply could affect 

various parties, including obligated parties, blenders, and consumers. Adequacy of the 

renewable fuel supply with respect to the consumer might well involve consideration of factors 

different from those involved when considering adequacy of the upstream supply ofbiofuels to 

the obligated parties. We believe that interpreting this waiver provision as authorizing EPA to 

consider the adequacy of supply of renewable fuel to the ultimate consumer appropriately allows 

consideration of upstream supply constraints to all of the relevant parties, including the adequacy 

of supply ofbiofuels to obligated parties and blenders, as well as the ability to deliver qualifying 

renewable fuels to the consumer. This is particularly appropriate in the context of a fuel program 

that is aimed at increasing the use of renewable fuel by consumers in transportation fuel, heating 

oil or jet fuel. In our view, this is the most reasonable and appropriate construction of this 

ambiguous language in light of the overall policy goals of the RFS program. 

EPA has reviewed other fuel related provisions of the Clean Air Act with somewhat 

similar waiver authorities, and they highlight both the ambiguity of the RFS general waiver 

authority and the reasonableness of applying it broadly to include adequacy of supply to the 

ultimate consumer of qualifying fuels. For example, CAA section 2ll(k)(6) provides EPA with 

authority for EPA to defer the application of reformulated gasoline (RFG) in states seeking to opt

in to the program. There are two categories of states that may opt-in: those with nonattainment 

classifications indicating a more serious and/or longstanding air quality problem (leading to 
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classification as a Marginal, Moderate, Serious or Severe nonattainment area) and those that do 

not have such serious concerns, but which are nevertheless within the "ozone transport region" 

established by CAA section 184(a). For the states with more serious problems that seek to opt-in 

to the RFS program, section 2ll(k)(6)(A)(ii) allows EPA to defer application ofRFG 

requirements if EPA determines that "there is insufficient domestic capacity to produce 

reformulated gasoline." (Emphasis added.) However, for states with less serious ozone 

nonattainment concerns that are part of the ozone transport region, EPA may defer application of 

RFG requirements if EPA finds that there is "insufficient capacity to supply reformulated 

gasoline." (Emphasis added.) We believe Congress likely intended the "capacity to supply" 

RFG as being broader in scope than the "capacity to produce" RFG. This is consistent with the 

common understanding of the word "supply" noted above as the amount of a resource or product 

that is available for use by the person or place at issue. Thus, while a source can have a 

"capacity to produce," regardless of whether it has a market for its product, the concept of 

"supply" carries with it an implication that there is a person intending to make use of the 

product. The term "capacity to supply" would therefore be expected to include consideration of 

the infrastructure needed to deliver RFG to vehicles in the state within the ozone transport region 

that is seeking to opt in to the program. This distinction in the context ofCAA section 2ll(k)(6) 

is logical, since Congress can be expected to have put a higher premium on use of RFG in states 

with the more serious ozone nonattainment issues, thereby constraining EPA discretion to defer 

RFG requirements to the limited situation where there is "insufficient capacity to produce" RFG. 

For states with less serious problems, it would be logical for Congress to have provided EPA 

with somewhat more latitude to defer application ofRFG, and Congress referred to this broader 

set of circumstances as situations where there is an "insufficient capacity to supply" RFG. The 
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language of the RFS general waiver provision, in comparison, involves use of a single 

ambiguous phrase, "inadequate domestic supply," without elaboration or clarification as to 

whether it refers solely to production capacity or also includes additional factors relevant to the 

ability to supply the renewable fuel in transportation fuel, heating oil or jet fuel to the ultimate 

consumer. As in the RFG provision, however, the adequacy of supply referred to in the RFS 

general waiver provision can logically - and we believe should - be read to include factors 

beyond capacity to produce that impact the ability of consumers to use the fuel for a qualifying 

purpose. 34 This would be consistent with Congress's apparent intent in using the term "supply" 

in the context of the RFG provision. 

CAA section 2ll(c)(4)(C)(ii) provides EPA with waiver authority to address "extreme 

and unusual fuel or fuel additive supply circumstances . .. which prevent the distribution of an 

adequate supply of the fuel or fuel additive to consumers." The supply circumstances must be 

the result of a natural disaster, an Act of God, a pipeline or refinery equipment failure or another 

event that could not reasonably have been foreseen, and granting the waiver must be "in the 

34 The reasons why we believe the statute should be interpreted in this way can be illustrated by examining the 
differences between the RFG opt-in situation and the RFS program. Limiting EPA's consideration to "capacity to 
produce" in the context of deferring RFG implementation in a state with serious air quality concerns is not likely to 
cause implementation problems because: (1) infrastructure upgrades necessary to shift from use of conventional 
gasoline to RFG are relatively modest, (2) the statute provides for up to one year between EPA's receipt of an opt-in 
request and the effective date of a rule requiring use ofRFG, allowing time for the needed infrastructure upgrades, 
and (3) opt-ins typically occur one state at a time, allowing available infrastructure expansion resources to be 
focused in a relatively small geographic area. In contrast allowing RFS waivers only where there is insufficient 
"capacity to produce" renewable fuel would be extremely problematic because: (1) the ethanol industry has the 
ability to produce far more ethanol than can currently be distributed and consumed in the U.S., (2) ethanol is already 
being supplied at ElO levels, and any further growth in ethanol use requires the time consuming installation of 
costly new El5 or E85 pumps and tanks, (3) the number of vehicles that can use higher ethanol bends is limited, (4) 
the statute envisions only one month between establishment of annual standards and the start of a compliance year, 
allowing limited time for infrastructure enhancements, and (5) the RFS is a nationwide program, and infrastructure 
improvements would be needed throughout the country at the same time to increase the nation's ability to consume 
renewable fuels at levels corresponding with production capacity. An analogous situation applies for biodiesel as 
discussed in section II.E.3. 
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public interest." In this case, Congress clearly specified that the adequacy of the supply is 

judged in terms of the availability of the fuel or fuel additive to the ultimate consumer, and 

includes consideration of the ability to distribute the required fuel or fuel additive to the ultimate 

consumer. The RFS waiver provision does not contain any such explicit clarification from 

Congress, thus its broad and ambiguous wording provides EPA the discretion to reasonably 

interpret the scope of the RFS waiver provision as relating to supply of renewable fuel to the 

ultimate consumer. 

CAA section 2ll(m)(3)(C) allows EPA to delay the effective date of oxygenated 

gasoline requirements for certain carbon monoxide nonattainment areas if EPA finds "an 

inadequate domestic supply of, or distribution capacity for, oxygenated gasoline .... or fuel 

additives" needed to make oxygenated gasoline. Here, Congress chose to expressly differentiate 

between "domestic supply" and "distribution capacity," indicating that each of these elements 

was to be considered separately. This would indicate that the term inadequate supply, although 

ambiguous for the reasons discussed above, could in appropriate circumstances be read as more 

limited in scope. In contrast to the RFS waiver provision, the section 2ll(m) waiver provision 

includes additional text that makes clear that EPA's authority includes consideration of 

distribution capacity - reducing the ambiguity inherent in using just the general phrase 

"inadequate domestic supply." Presumably this avoids a situation where ambiguity would result 

in an overly narrow administrative interpretation. The oxygenated gasoline waiver provision is 

also instructive in that it clarifies that it applies separately to both finished oxygenated fuel and 

to oxygenated fuel blending components. That is, there could be an adequate supply of the 

oxygenate, such as ethanol, but not an adequate supply of the blended fuel which is sold to the 
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consumer. The RFS waiver provision employs the phrase "inadequate domestic supply" without 

further specification or clarification, thus providing EPA the discretion to determine whether the 

adequacy of the supply of renewable fuel can reasonably be judged in terms of availability for 

use by the ultimate consumer, including consideration of the capacity to distribute the product to 

the ultimate consumer. In contrast to the section 2ll(m) waiver provision, Congress arguably 

did not mandate that the RFS waiver provision be interpreted as providing authority to address 

problems affecting the supply of renewable fuel to the ultimate consumer. However, given the 

ambiguity of the RFS provision, we believe that it does provide EPA the discretion to adopt such 

an interpretation, resulting in a policy approach consistent with that required by the less 

ambiguous section 2ll(m) waiver provision.35 

As the above review of various waiver provisions in Title II of the Clean Air Act makes 

clear, Congress has used the terms "supply" and "inadequate supply" in different waiver 

provisions. In the RFS general waiver provision, Congress spoke in general terms and did not 

address the scope of activities or persons or places that are the focus in determining the adequacy 

of supply. In other cases, Congress provided, to varying degrees, more explicit direction. 

Overall, the various waiver provisions lend support to the view that it is permissible, where 

Congress has used just the ambiguous phrase "inadequate domestic supply" in the general waiver 

provision, to consider supply in terms of distribution of renewable transportation fuel, heating oil 

and jet fuel in the United States and use by the ultimate consumer, and that the term "inadequate 

35 In CAA section 211 (h)(S)(C)(ii), Congress authorized EPA to delay the effective date of certain changes to the 
federal requirements for Reid vapor pressure in smrunertime gasoline, if the changes would result in an "insufficient 
supply of gasoline" in the affected area. As with the RFS general waiver provision, Congress did not specify what 
considerations would warrant a determination of insufficient supply. EPA has not been called upon to apply this 
provision to date and has not interpreted it. 
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supply" of a fuel need not be read as referring to just the capacity to produce biofuels or the 

capacity to supply biofuels to obligated parties and blenders. 

We are aware, as a number of commenters pointed out, that prior to final adoption of the 

Energy Independence and Security Act of 2007, Congress had before it bills that would have 

provided for a waiver in situations where there was "inadequate domestic supply or distribution 

capacity to meet the requirement. "36 EPA is not aware of any conference or committee reports, 

or other legislative history, explaining why Congress ultimately enacted the language in EISA in 

lieu of this alternative formulation. There is no discussion, for example, of whether Congress 

did or did not want EPA to consider distribution capacity, whether Congress believed the phrase 

"inadequate domestic supply" was sufficiently broad or the definition of renewable fuel 

sufficiently clear that a reference to distribution capacity would be unnecessary or superfluous, 

or whether Congress considered the alternative language as too limiting, since it might suggest 

that constraints other than "distribution capacity" on delivering renewable fuel to the ultimate 

consumer should not be considered for purposes of granting a waiver.37 Given the lack of 

interpretive value typically given to a failure to adopt a legislative provision, and the lack of 

explanation in this case, we find the legislative history to be uninformative with regard to 

Congressional intent on this issue. It does not change the fact that the text adopted by Congress, 

whether viewed by itself or in the context of other fuel waiver provisions, is ambiguous. 

We believe that it is permissible under the statute to interpret the term "inadequate 

36 H.R. 6 and S. 606 as reported by Senate Envt. & Public Works in Senate Report 109-74. 
37 There are, for example, legal constraints on the amount of certain renewable fuels that may be blended into 
transportation fuels. These are discussed in Section II.E.l. 
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domestic supply" to authorize EPA to consider the full range of constraints, including legal, fuel 

infrastructure and other constraints, that could result in an inadequate supply of qualifying 

renewable fuels to consumers in the United States in the form of transportation fuel, heating oil 

or jet fuel. Under this interpretation, we do not limit ourselves to consideration of the capacity to 

produce or import biofuels but also consider practical and legal constraints affecting the volume 

of qualifying renewable fuel supplied to the ultimate consumer in the United States. 

As described in more detail in Section II.E. below, although at least for 2014 and 

possibly 2015 and 2016, there is sufficient capacity to produce and import biofuels such as 

ethanol to meet the statutory applicable volume of total renewable fuel, there are practical and 

legal constraints on the ability of sufficient volumes to be delivered to and used in transportation 

fuel by vehicles in the United States, or in jet fuel or heating oil. 10% ethanol blends (E 1 0) can 

legally be used in all gasoline vehicles, but only some subsets of vehicles and nonroad 

equipment can legally use up to either 15% ethanol (for 2001 and newer light-duty vehicles, 

which represent about 85% of the in-use fleet) or up to 85% ethanol (for flex fuel vehicles, 

which represent about 6% of all light-duty cars and trucks).38 Similarly, according to ASTM 

standards diesel fuel blends up to 5% biodiesel (B5) are simply considered to be diesel fuel, but 

only a subset of diesel vehicles and engines have been designed and warranted to use higher 

concentrations. In addition there are marketplace and infrastructure constraints, including access 

to limited numbers of retail fuel pumps, that limit the use of higher level(> 10%) ethanol blends. 

These considerations prevent the fuel market from supplying vehicles and engines with the 

volumes of qualifying ethanol and other renewable fuels needed to meet the statutory level of 

38 See, e.g., EPA partial waiver decisions at 75 Fed. Reg. 68,094 (Nov. 4, 2010) and 76 Fed. Reg. 4662 (Jan. 26, 
2011). 
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total renewable fuel, and as such they result in an inadequate domestic supply of qualifying 

renewable fuel, since insufficient renewable fuel can actually be delivered to consumers and 

used in transportation fuel, heating oil or jet fuel in the United States. We have evaluated this 

situation, and in this final rule are using the general waiver authority to address this inadequate 

domestic supply situation. 

A number of stakeholders disagreed that a review of other CAA waiver authorities 

supports the conclusion that the term "inadequate domestic supply" is ambiguous, and that it can 

be interpreted to include consideration of infrastructure and other constraints related to the 

delivery to and use of renewable fuel by vehicles. They argued that inadequate domestic supply 

unambiguously refers to the production capacity ofbiofuels that could become renewable fuel if 

put to qualifying uses. Commenters also focused on section 2ll(m)(3)(C)(i), which provides for 

a waiver of the requirement to use oxygenated gasoline in certain carbon monoxide 

nonattainment areas where there is "an inadequate domestic supply of, or distribution capacity 

for, oxygenated gasoline." They argued that this provision demonstrates that infrastructure 

considerations are distinct from supply, and that Congress would have used similar language in 

section 2ll(o)(7)(A) if it intended EPA to consider infrastructure and other constraints as a basis 

for an RFS waiver. These stakeholders asserted that there can be no inadequate domestic supply 

if there is sufficient biofuels produced and available for purchase by obligated parties and, 

consequently, that any difficulty that obligated parties may experience in delivering renewable 

fuels to consumers is irrelevant under CAA section 2ll(o)(7)(A). However, these stakeholders' 

analysis is clearly not persuasive when sections 2ll(m)(3)(C)(i) and 2ll(o )(7)(A) are considered 

together with all of the CAA provisions containing similar waiver provisions. For example, as 
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discussed above, in section 211(k)(6) Congress used the term "capacity to produce" in one RFG 

waiver context for opt-in states and "capacity to supply" in another context. This suggests that 

the term "supply" does not unambiguously mean the same thing as "produce," as these 

commenters argue. The term "supply" can mean something different, and logically does in the 

context of section 211 (k )( 6) where the two waiver provisions at issue use these different terms 

and apply in different contexts, to states with considerably different levels of air quality concern. 

The different ways that the term "supply" is used in the various CAA provisions indicates that in 

section 211(o)(7)(A) the word "supply" is ambiguous and may reasonably be interpreted 

consistent with the Act's objectives. 

Some stakeholders have asserted that interpreting the general waiver authority to allow 

consideration of all constraints on the use of ethanol by the ultimate consumer would amount to 

focusing on "demand" rather than "supply" and would, therefore, be impermissible under the 

Act. EPA does not agree that a broad consideration of such factors as physical limitations in 

infrastructure (e.g., availability ofE15 and E85 pumps), legal barriers to use of renewable fuel, 

or ability of vehicles to use renewable fuel at varying concentrations, represent consideration of 

"demand" rather than "supply." These factors operate as practical and legal limits to how much 

biofuel can be distributed to and used by consumers in the United States, and therefore clearly 

relate to how much biofuel can be "supplied" to them as renewable fuel. Although there may be 

some element of consumer preference (i.e., demand) reflected in the historic growth patterns of 

renewable fuel infrastructure and the current status of the infrastructure, it is nevertheless the 

case as of today that there are a limited number of fueling stations selling high-ethanol blends 

(approximately 3,000 retail stations), and as a result, the number of stations operates as a 
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constraint on how much ethanol can be delivered. Similarly, only flex fuel vehicles (FFVs) can 

legally use fuel with ethanol concentrations greater than 15 percent. The population ofFFVs has 

grown considerably in recent years, but is still only a small fraction of the passenger vehicle fleet 

and there is an even smaller number of FFV s that have ready access to an E85 retail outlet. As a 

result, the number ofFFVs with access to E85 also operates as a constraint on how much ethanol 

can be delivered. These constraints limit the supply of ethanol to vehicles in the 2014-2016 time 

period and, we believe, are appropriately considered in evaluating the need for an RFS waiver 

under section 211(o)(7)(A). 

Some stakeholders have stated that even if the term "inadequate domestic supply," were 

ambiguous, EPA's final interpretation is not reasonable because it would either reward obligated 

parties for their intransigence in planning to supply the volumes set forth in the statute, or 

because EPA's interpretation would effectively enshrine the status quo, and would prevent the 

growth in renewable fuel use that Congress sought to achieve in establishing the program. We 

agree that obligated parties have had years to plan for the E10 blendwall and that there clearly 

are steps that obligated parties could take to increase investments needed to increase renewable 

fuel use above current levels, as we have noted in prior actions, and note in Section II.B.5.39 We 

also note, however, that biofuel producers could also have taken appropriate measures, and that 

nothing precludes biofuel producers from independently marketing E85 or increasing the 

production of non-ethanol renewable fuels. The regulatory structure created in the RFS 1 

program places the responsibility on producers and importers to ensure that transportation fuel 

sold or introduced into commerce contains the required volumes of renewable fuel, but does not 

39 See, for instance, 77 FR 70773 (November 27, 2012), column 1. 
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require obligated parties to take specific actions other than acquiring RINs. EPA agrees that its 

approach to interpreting the term 'inadequate domestic supply' should be consistent with the 

objectives of the statute to grow renewable fuel use over time by placing appropriate pressure on 

all stakeholders to act within their spheres of influence to increase biofuel production and use of 

renewable fuels, while also providing the relief to obligated parties that was intended through 

the statutory waiver authorities to address supply difficulties that cannot be remedied in the time 

period over which a waiver would apply. We believe that our final action appropriately reflects 

these concepts. 

3. Assessment of Past Versus Future Supply 

EPA is taking somewhat different approaches for its assessment of renewable fuel supply 

for past time periods covered by this rule as compared to future time periods. For 2014 and most 

of2015, our assessment of the "supply" available for RFS compliance must necessarily focus on 

the number ofRINs actually generated that are available for compliance with the applicable 

standards because this final rule cannot influence the volumes of renewable fuel produced and 

consumed in the past. To set the volume requirements at a higher level would require either 

noncompliance, which EPA deems an unreasonable approach, or the drawdown of the bank of 

carryover RINs. Although the availability of carryover RINs is a relevant consideration in 

determining the extent to which a waiver is justified, see Monroe 750 F.3d at 917, we believe 

that the current bank of carryover RINs serves an important function under the program, 

including providing a means of compliance in the event of natural disasters and other unforeseen 
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circumstances, and that in the present circumstances EPA should not set the annual standards at 

levels that would clearly necessitate a reduction in the current bank of carryover RINs. See 

Section II.H for further discussion of our consideration of carryover RINs in this final rule. 

For 2014, we have set the volume requirements for renewable fuel as equal to the number 

ofRINs generated that are available for compliance. With respect to 2015, because this final 

rule is being signed at the end of November, it cannot influence renewable fuel use during prior 

months, and, given lead-time considerations cannot reasonably be expected to influence 

renewable fuel use in the remaining month of the year. Accordingly, we have assessed the 

supply of total renewable fuel in 2015 by determining the number ofRINs generated and 

available for compliance in the part of 2015 for which data are available and projecting that 

renewable fuel will be used at the same rate for the remainder of the year. 40 

In the context of a forward-looking annual RFS standards rulemaking issued consistent 

with the statutory schedule, such as for 2016 in this rule, we believe that the evaluation of 

"supply" for purposes of determining the appropriate volume reduction of total renewable fuel 

under 211(o)(7)(A) should compare the statutory targets, and the ability of the market to both 

produce and consume renewable fuels, in the context of a market that is responsive to the 

standards that we set. In the context of this assessment, while we have examined the 

circumstances and issues related to individual sources of renewable fuel, our determination of 

the final volume requirements is based on an assessment of overall volumes that can be achieved 

40 We projected that our NPRM would incentivize some growth in renewable fuel use during the latter half of2015, 
and available data indicates that indeed the monthly average supply after the NPRM was released was about 5% 
higher than the monthly average supply in the first half of the year. 
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given the interactions that occur between individual sources under the influence of the standards 

we set. 

4. Combining Authorities for Reductions in Total Renewable Fuel 

EPA is reducing the applicable volumes of total renewable fuel for 2014,2015 and 2016 

using two separate authorities. We are making initial reductions in total renewable fuel for these 

years that are equal to the volume reductions in advanced biofuel, using the cellulosic waiver 

authority.41 We are also further reducing total renewable fuel volumes based on a determination 

of inadequate domestic supply, including consideration of both the limitations in the production 

and import ofbiofuels and factors that constrain supplying available volumes for the qualifying 

uses (as transportation fuel, heating oil or jet fuel) specified in the Act. These considerations are 

relevant to an assessment of inadequate domestic supply. We believe that using the general 

waiver authority to reduce the applicable volumes of total renewable biofuel in these years is an 

appropriate response to these circumstances. We are using the cellulosic biofuel waiver 

authority to reduce the statutory volumes for total renewable fuel by an initial increment of 1.08 

billion gallons in 2014, 2.62 billion gallons in 2015 and 3.64 billion gallons in 2016. In addition, 

as the volume reduction required to address supply limitations for total renewable fuel is greater 

than can be achieved using the cellulosic waiver authority, we are using the general waiver 

authority exclusively as the basis for further reducing the applicable volume of total renewable 

41 In the final mle we are only using our cellulosic waiver authority to make the initial reduction in the total 
renewable fuel volume, but note that this reduction could also be justified under the general waiver authority due to 
inadequate domestic supply. 
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fuel by an additional 0.79 billion gallons in 2014, 0.95 billion gallons in 2015 and 0.50 billion 

gallons in 2016. 

Table II.B.4-1 
Final Total Volume Requirements (billion gallons) 

2014 2015 2016 
Statutory Applicable Volumes 18.15 20.5 22.25 
Initial Use of Cellulosic Waiver 

17.07 17.88 18.61 
Authorities 
Use of General Waiver Authority 16.28 16.93 18.11 

5. Inability to Reach Statutory Volumes 

In order to use the general waiver authority in CAA 211 ( o )(7)(A) to reduce the applicable 

volumes of total renewable fuel, we must make a determination that there is either "inadequate 

domestic supply" or that implementation of the statutory volumes would severely harm the 

economy or environment of a State, a region or the United States. This section summarizes our 

determination that there is an inadequate domestic supply of total renewable fuel in the time 

period 2014-2016, and thus that the statutory volume targets are not achievable with volumes 

supplied in these three years. Additionally, this determination that the statutory volume targets 

are not achievable with volumes supplied also supports our use of the cellulosic waiver authority 

under CAA 211( o )(7)(D) to reduce the applicable volumes of advanced and total renewable fuel. 

As described in Section II.C below, actual supply of renewable fuel in 2014, determined 
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by an assessment of RINs generated minus RINs retired for non-compliance reasons such as 

exports of renewable fuel or spills, was below the applicable volume targets in the statute. For 

total renewable fuel, actual supply was 1.87 billion gallons below the statutory volume target of 

18.15 billion gallons, while for advanced biofuel, actual supply was 1.08 billion gallons below 

the statutory volume target of 3. 7 5 billion gallons. As we noted in the NPRM, the requirements 

we establish at this time for 2014 cannot change what occurred in the past, and as a result our 

assessment of the "supply" available for RFS compliance during 2014 must necessarily focus on 

actual renewable fuel use. While many stakeholders agreed with this position, some did not. 

Those that disagreed generally pointed to the bank of carryover RINs as additional "supply" that 

could be used to increase the 2014 standards above actual wet gallon supply in 2014, or to the 

fact that renewable fuel volumes that were exported in 2014 would have been available for 

compliance purposes if EPA had set the 2014 standards by the statutory deadline ofNovember 

30, 2013. As described in Section II.H, we do not believe it would be appropriate to 

intentionally reduce the current bank of carryover RINs to increase the applicable 2014 volume 

requirements above the supply of wet gallons to consumers in 2014. Regarding exports of 

renewable fuels, many of those volumes were produced specifically for the purpose of export 

rather than being produced for general domestic distribution. Stakeholders who suggested that 

they would have been used for compliance purposes provided no evidence that they would have 

been available for compliance given export agreements and/or contracts. Furthermore, as 

discussed in Section II.E.1, legal and practical constraints on the domestic use of renewable fuel 

are operating in the 2014-2016 time period to limit renewable fuels that have been produced 

from actually being supplied to consumers. Finally, regardless of any possibility that they could 

have been used if EPA had acted by the statutory deadline to establish RFS requirements for 
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2014, it is undisputed that RINs representing fuel exported in 2014 are not currently available for 

compliance, and it is the current circumstances that are relevant in determining what the 

applicable volume requirements for 2014 should be. Thus, we do not believe that these 

arguments warrant an increase in the applicable 2014 volume requirements above the volume of 

wet gallons actually supplied to consumers in 2014. In sum, we have determined that there was 

a 1.87 billion gallon shortfall in the supply of total renewable fuel in 2014, and that a waiver of 

the 2014 statutory target for total renewable fuel is therefore warranted pursuant to 211 ( o )(7)(A) 

on the basis of inadequate domestic supply. In addition, we believe the same set of facts support 

a waiver of the total renewable fuel applicable volume using the cellulosic waiver authority in 

211(o)(7)(D), and we are also asserting that waiver authority in support of 1.08 billion gallons of 

this volume reduction (which is equal to the reduction in the advanced biofuel volume using the 

cellulosic waiver authority, as described below). 

Because this final rulemaking is being released after almost all of 2015 has passed, the 

factual situation for 2015 is essentially the same as it is for 2014: the requirements we establish 

at this time for 2015 cannot change what occurred in the past, and in addition it is being issued 

too late to influence the fuels market in the remaining month of the year. Therefore, our 

assessment of the "supply" available for RFS compliance during 2015 is based on actual 

renewable fuel use for the months for which data are available, together with a projection for the 

remainder of the year. In sum, we have concluded that the statutory volumes for 2015 cannot be 

met with available supply, and that a waiver is justified. 

The statute sets a target of22.25 billion gallons of total renewable fuel in 2016. We have 
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determined that this volume cannot be achieved under even the most optimistic assumptions 

given current and near-future circumstances. To make this determination, we first assumed that 

every gallon of gasoline would contain 10% ethanol, and also assumed production and use of 

BBD42 volumes at the highest annual historical level, which occurred in 2014. When these 

supplies of renewable fuel are taken into account, a significant additional volume of renewable 

fuel would still be needed for the statutory volume targets to be met. 

Table II.B.5-1 
Additional Volumes Needed in 2016 to Meet Statutory Target for Total Renewable Fuel 

(million ethanol-equivalent gallons) 
Statutory target for total renewable fuel 22,250 
Maximum ethanol consumption as E 1 oa - 14,000 
Historical maximum biomass-based diesel suppll - 2,490 
Additional volumes needed 5,760 

a Derived from projected gasoline energy demand from EIA's Short-Term Energy Outlook (STEO) 
from October 2015 
b Represents the 1.63 billion gallons ofbiodiesel and renewable diesel supplied in 2014 

Based on the current and near-future capabilities of the industry, we expect that only a 

relatively small portion of the additional volumes needed would come from non-ethanol 

cellulosic biofuel, non-ethanol advanced biofuels other than BBD, and non-ethanol conventional 

renewable fuels; non-ethanol supply other than BBD was 237 million gallons in 2013, 165 

million gallons in 2014, and 323 million gallons in 2015. In total these sources could account for 

several hundred million gallons, as demonstrated by supply of these sources in previous years. 43 

Aside from these relatively small sources, renewable fuel that could fulfill the need for 5.76 

billion gallons in 2016 would be ethanol or BBD. As discussed below, we do not believe that 

these fuels could be produced and used in sufficient quantities to attain this volume. 

42 BBD includes both advanced biodiesel and advanced renewable diesel. 
43 Details of actual supply in 2013, 2014, and 2015 can be found in the docket. 
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If all of the additional volumes needed were biodiesel, the industry would need to supply 

a total of about 5.5 billion physical gallons in 2016. As described more fully in Section II.D, 

actual supply of biodiesel through the end of 2015 is expected to be about 1. 73 billion gallons. 

While this final rule will be released before 2016, we nevertheless do not believe that the market 

could supply 5.5 billion gallons ofbiodiesel in 2016; as described more fully in Section II.E.3 

below, the constraints on biodiesel supply are such that 5.5 billion gallons is beyond reach. For 

instance, there currently exist only about 2. 7 billion gallons of registered biodiesel production 

capacity in the U.S. In addition to expanding the registered production capacity, the industry 

would need to restart all idled facilities, secure sufficient feedstocks including diverting them 

from current uses, implement significantly expanded distribution, blending, and retail sales 

infrastructure, and establish new contracts for distribution and sales. 

Just as importantly, biodiesel volumes on the order of 5.5 billion physical gallons in 2016 

are far in excess of what could actually be consumed in this short timeframe. This volume of 

BBD would constitute about 10% of the diesel pool in 2016.44 Although most medium and 

heavy-duty engine manufacturers now warrant the use of blends up to B20 in their more recent 

models, the largest of these manufacturers does not, and neither do some light-duty engine 

manufacturers. Furthermore, much of the in-use fleet is made up ofhighway and nonroad diesel 

engines that were produced in the past and are warranted for no more than 5% biodiesel.45 Also, 

44 Based on EIA's October 2015 Short-Tenn Energy Outlook (online interactive table), nationwide diesel 
consumption is projected to be 56.3 bill gal in 2015 and 57.7 bill gal in 2016. 
45 While some stakeholders provided information on when certain manufacturers began permitting the use of 
biodiesel blends higher than B5 in their engines, stakeholders provided no data on which models or model years 
were affected, nor did any stakeholder provide an analysis of the fraction of the current in-use fleet whose 
warranties specifically permit the use ofB5 versus higher blend levels. Based on the fact that engine manufacturers 
have only been warranting their new engines for B20 for the last five years or so, and heavy-duty engines typically 
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as pointed out by Country Mark Cooperative Holding Corporation, biodiesel concentrations in 

the winter months are sometimes kept to lower levels by engine owners due to cold weather 

operability and storage concerns, and some parties avoid selling biodiesel at all during winter 

months. Constraints on the use ofbiodiesel at concentrations above 5% due to engine warranty 

limitations, plus resistance on the part of some parties to using biodiesel in winter months, means 

that a nationwide average of 10% biodiesel in the diesel pool, for an entire calendar year, is not 

reasonably achievable in 2016. We acknowledge that the National Biodiesel Board has 

extensive efforts underway working with the vehicle and engine manufacturers to continue to 

expand product offerings capable of operating on B20, working with their membership to 

improve fuel quality, expanding infrastructure to address cold temperature issues, and working 

with dealers and technicians to clear away obstacles standing in the way of expanding biodiesel 

acceptance in the marketplace.46 There are also efforts to increase the use ofbiodiesel in heating 

oil. These will continue to bear fruit, allowing the biodiesel volume to continue to rise over 

time, but not to the levels that would be needed in 2016 if 5.5 billion gallons ofbiodiesel were to 

be required. 

Alternatively, if all of the additional volumes shown in Table II.B .5-1 were ethanol, the 

U.S. would need to consume volumes ofE85 far higher, in our estimation, than the market is 

capable of supplying: in 2016 it would need to be about 8.7 billion gallons.47
•
48 These volumes 

have a long lifespan, a significant fraction of the in-use fleet must be warranted for no more than B5. See further 
discussion of this issue in Section II.E.3. 
46 "NBB Technical Update for EPA, April30, 2015" in docket EPA-HQ-OAR-2015-0111. See also comments 
submitted by NBB in response to the June 10, 2015 NPRM. 
47 In general when discussing efforts to increase the use of ethanol beyond the blendwall we focus on the volume of 
E85 that is consumed, since volumes ofE15 are likely to be small by comparison. See additional discussion of this 
issue in Section II.E.2.iv below. 
48 Due to relative ethanol content (74% versus 10%) and the fact that E85 displaces some E10, each gallon of 
ethanol above the E10 blendwall requires the use of 1.51 gallons ofE85. 
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are about 60 times higher than actual E85 consumption in 2014, and would require many of 

those FFVs that do not have an E85 retail outlet anywhere close by (due to the fact that only 2% 

of retail stations currently offer E85) to use it.49 

The additional volume of 5.76 billion gallons in 2016 could also be satisfied through 

production and use of a combination ofBBD and E85. However, even in this case the volumes 

are untenable. For instance, one possible combination for 2016 would be 4.4 billion gallons of 

E85 and 3.6 billion gallons of biodiesel. While both of these volumes are considerably less than 

the maximums that would be required if the market supplied only one or the other, both levels 

are beyond the reach of the market under current circumstances. 50 Based on this assessment, we 

do not believe that the statutory volumes for advanced biofuel and total renewable fuel can be 

met in 2016. 

In response to the NPRM, some parties said that EPA had not sufficiently described why 

the statutory target for advanced biofuel cannot be reached in 2016. In the NPRM we did point 

out that more than 70% of the additional ethanol-equivalent volumes that would be needed to 

reach the statutory targets would need to be advanced biofuel, and discussed the impracticability 

of attaining those volumes. After a consideration of comments received, we have determined 

that for our final volume requirements for 2016, about 80% of the 5.76 billion gallons of 

additional volumes would need to be advanced biofuel in order to reach the statutory target of 

7.25 billion gallons of advanced biofuel. 51 However, we agree that it is appropriate to elaborate 

49 Further discussion ofE85 can be found in Section II.E.2.v. 
50 See further discussion ofE85 in Section II.E.2.v and fhrther discussion ofbiodiesel in II.E.3. 
51 Assumes that all ethanol consumed as ElO in Table II.B.S-1 is conventional (non-advanced). 
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on the limitations in the supply of advanced biofuel that have led us to conclude that the 

statutory target for advanced biofuel cannot be reached in 2016. A more detailed discussion of 

constraints on supply of advanced biofuel can be found in Section II.F. 

The RINs available for meeting the advanced biofuel standard include all cellulosic 

biofuel RINs, all biomass-based diesel RINs, and all advanced biofuel RINs. Cellulosic biofuel 

that is expected to be available, including all biogas, is accounted for within the context of the 

determination of the cellulosic biofuel standard as discussed in Section IV. While there are some 

opportunities for moderate growth through the end of 2016 in such advanced biofuels as 

domestically-produced ethanol, heating oil, naphtha, and renewable diesel, it is possible that only 

about a hundred million gallons will be available from these sources. 52 Thus the primary sources 

of advanced biofuel that are in a position to help meet the advanced biofuel standard are 

imported sugarcane ethanol and biomass-based diesel. 

The statutory target for advanced biofuel in 2016 is 7.25 billion gallons. After 

accounting for cellulosic biofuel, the BBD volume requirement, and potential other domestically-

produced advanced biofuels, the total volume of advanced biofuel that would be needed to meet 

the statutory target of7.25 billion gallons is 4.07 billion gallons. 

Table II.B.5-2 

7,250 
230 

52 The total ethanol-equivalent volume of advanced biofuel other than imported sugarcane ethanol was 87 mill gal in 
2013, 79 mill gal in 2014, and projected to be 53 mill gal in 2015. We expect some growth in the industries 
providing these fuels, such that supply is likely to be somewhat higher in 2016 than it was in the recent past. 
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Requirement for biomass-based diesel 2,850a 
Potential other advanced (ethanol and non-ethanol) 100 
Additional volumes needed 4,070 

a Represents 1.9 bill gal ofbiodiesel 

We do not believe that 4.07 billion gallons of additional advanced biofuel can be 

supplied in 2016, even if the burden of meeting this requirement were shared between biomass-

based diesel and imports of sugarcane ethanol. For instance, if sugarcane ethanol imports 

reached 1.5 billion gallons in 2016, the total volume ofBBD would need to be 3.6 billion 

gallons. 53 We do not believe that either of these levels is achievable in 2016. Notwithstanding 

UNICA's comments to the contrary as discussed in Section II.F, imports of sugarcane ethanol 

have been highly variable in the past and appear to be highly dependent on factors others than 

the RFS program. Moreover, as explained in the NPRM, the highest volume of sugarcane 

ethanol that has ever been imported to the U.S. was 680 million gallons in 2006, and since that 

time international demand has increased substantially. 54 Similarly, we do not believe that 3.6 

billion gallons of BBD are possible in 2016. The total amount of domestic biodiesel production 

capacity in the U.S. that is registered under the RFS program is about 2.7 billion gallons. 55 Not 

only would the market need to supply 900 million gallons more than existing registered capacity, 

but substantial feedstocks would need to be diverted from the current uses to the production of 

biodiesel. Even if some portion of the increase were supplied from imports, the total volume of 

biodiesel supplied to diesel engines would more than double in comparison to that supplied in 

2014, requiring that distribution, blending, storage, and dispensing routes would need to be 

expanded in an extremely short period. 56 We do not believe that this is possible in 2016. As a 

53 (4.07 bill gal needed- 1.5 bill gal sugarcane ethanol)/1.5 = 1.71 bill gal biodiesel + 1.9 bill gal BBD requirement 
= 3.6 bill gal biodiesel needed. The 1.5 factor used in this equation represents the equivalence value ofbiodiesel. 
54 "Global ethanol consumption 2006- 2012," docket EPA-HQ-OAR-2015-0111. 
55 See "Registered biodiesel production capacity as of 8-24-15" in EPA docket EPA-HQ-OAR-2015-0111. 
56 Supply ofbiodiesel and renewable diesel in 2015 is projected to be 1.8 bill gal. The current infrastructure is 
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result, we do not believe that the statutory target for advanced biofuel can be met in 2016. 57 

In response to the NPRM, a number of stakeholders placed the blame for the market's 

inability to meet the statutory targets on both the EPA for not meeting the statutory deadlines for 

setting standards and obligated parties for not investing sufficiently in the required infrastructure. 

While we agree that the delay in setting standards has created some uncertainty and could have 

led to a slowdown in investment in both production capacity and infrastructure for blending and 

dispensing renewable transportation fuels, we do not believe that the statutory targets could have 

been met in 2014, 2015, and 2016 if only EPA had established the applicable standards on the 

statutory schedule. Stakeholders who took the position that the statutory targets were achievable 

in 2014 and 2015 generally based that position on the potential for a substantial draw-down in 

the bank of carryover RINs. As described in the NPRM and in Section II.H, we believe that it 

would be inappropriate to intentionally drawn down the current bank of carryover RINs in order 

to raise the applicable volume requirements above the levels that could be met with RINs 

generated for actual renewable fuel supplied in 2014,2015, and 2016. Many of these same 

stakeholders also argued that the statutory targets could be met if the EPA merely set the 

standards at the statutory levels. They argued, in essence, that the market's ability to respond to 

the standards EPA sets is effectively unlimited and that the market will rise to meet the 

expectations placed upon it. As described in Section II.E.1, we believe that the market is in fact 

sufficient to manage this level, and is likely to be capable of managing volumes above 2.0 bill gal. However, 3.6 
bill gal ofbiodiesel is far larger than the current infrastructure is prepared to manage. 
57 We note that if an obligated party could not be attain compliance in 2016, it could carry a deficit into 2017 if it did 
not carry a deficit into 2016, and that deficit would need to be satisfied in 2017 along with the 2017 requirements. 
However, establishing the 2016 total renewable fuel volume requirement at the statutory volume target would result 
in massive deficits among many parties, and would likely only defer for one year the need for a substantial waiver of 
the total renewable fuel volume requirements. Accordingly, we do not believe that the flexibility offered by deficit 
carryovers is a valid basis for setting the 2016 volume requirements at the statutory targets. 
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limited in its ability to respond to the standards that EPA sets for 2016. Setting the volume 

requirements at the statutory targets would not compel the market to respond with sufficient 

changes in production levels, infrastructure, and fuel pricing at retail to result in the statutory 

volumes actually being consumed in 2016, but would instead lead to noncompliance and/or 

additional petitions for a waiver of the standards. 

Many stakeholders also decried obligated parties' failure to invest in the infrastructure 

needed to permit expanded use of higher ethanol blends such as E15 and E85. They argued that 

EPA should not reward obligated parties for their recalcitrance by reducing the applicable 

volume requirements below the statutory targets. In taking these positions, stakeholders cited 

both the statutory requirement that obligations be placed on "refineries, blenders, and importers, 

as appropriate" and EPA's regulations which (with limited exceptions) further narrow the 

applicability of the obligations to producers and importers of gasoline and diesel. Suggestions in 

the NPRM that renewable fuel producers could contribute to efforts to expand infrastructure 

were generally met by these commenters with references to the statutory language and their 

belief that all responsibility for investing in expanded infrastructure rests on obligated parties. 

We agree that the statutory language, in combination with the regulatory structure, 

generally places the responsibility on producers and importers of gasoline and diesel to ensure 

that transportation fuel sold or introduced into commerce contains the required volumes of 

renewable fuel. Obligated parties have a variety of options available to them, both to increase 

volumes in the near term (i.e. through the period being addressed by this final rule) and the 

longer term. The standards that we are establishing today reflect both the responsibility placed 
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on obligated parties as well as the short-term activities available to them, and we expect 

obligated parties to be taking actions now that will help to increase renewable fuel volumes in 

future years. However, this general responsibility does not require obligated parties to take 

actions specific to E15 and/or E85 infrastructure, as the RFS program does not require ethanol 

specifically. Moreover, we do not believe the statute should be interpreted to require that 

refiners and importers change the nature of their businesses so as to comply with RFS 

requirements, as this would be a far-reaching result that Congress can be expected to have 

clearly specified if it was intended. For example, to the extent that commenters imply that 

refiners should be required to build or purchase renewable fuel production facilities, take 

ownership of retail stations, produce or sell cars capable of using high-ethanol blends, or plant 

cropland to provide feedstock for increased renewable fuel production, we would disagree. 

Rather, if other parties engaged in these activities fail to adjust those activities to allow the 

statutory volume targets to be met, we believe the result is an inadequate domestic supply of 

renewable fuel that justifies granting a waiver pursuant to 211 ( o )(7)( A). The primary role that 

obligated parties play in the RFS program is to acquire RINs, and it is this demand for RINs that 

in tum drives demand for renewable fuel and which should stimulate other parties to increase 

their activities to supply it. 

Nevertheless, there are actions that obligated parties can take that are more directly 

related to their roles as importers and refiners, such as investing in or otherwise influencing 

business practices in such a way as to promote increases in renewable fuel use. We noted 

several ways in which this could happen in the NPRM. 58 In response, obligated parties described 

58 See Third column of page 33129 of the June 10, 2015 NPRM. 

Page 88 of 350 

ED _000738_00002507 -00088 



why the suggestions were not practical or would not provide any benefits for 2016. We disagree. 

There are actions that obligated parties can take in the near-term to increase renewable fuel use 

and which are consistent with their current businesses. These could include modifying their 

requirements for branded retail stations to make it easier to offer and advertise sales ofE15, E85, 

and biodiesel, creating a consortium to pool funds for investment in infrastructure at retail, and 

coprocessing renewable biomass with fossil fuel in their existing facilities to produce a fuel that 

is partly renewable. These are certainly not the only options available to obligated parties, and 

we expect them to make ongoing efforts to further the goals of the RFS program. It would also 

be in the interests of renewable fuel producers to take similar, related, and/or complementary 

steps to increase the ability of the marketplace to supply their products to the vehicles and 

engines that can use them, notwithstanding the fact that the legal and regulatory responsibility 

for the purchase ofRINs rests upon obligated parties. 

6. Inability to Reach Volumes Using Only the Cellulosic Waiver Authority 

In the NPRM we proposed that for each of years 2014, 2015, and 2016 we would reduce 

both the advanced biofuel and total renewable fuel volumes by the same amount using the 

cellulosic waiver authority, and then further reduce the total renewable fuel volumes using just 

the general waiver authority. However, we requested comment on whether it would be 

appropriate in the final rule to use the cellulosic waiver authority alone. In response to the 

NPRM, a number of parties agreed that some reductions from the statutory targets are warranted, 

but, they suggested that reductions under the cellulosic waiver authority would be sufficient, and 
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that the market would be capable of meeting the applicable volume requirements using this 

approach with the use of carryover RINs to meet any shortfalls in actual renewable fuel supply. 

Stakeholders who suggested this approach included Growth Energy and the Renewable Fuels 

Association, among others. 

We continue to believe that the applicable standards should be based on available 

information on actual renewable fuel supplied in 2014 and 2015, as described more fully in 

Sections II.C and II.D below. Today's rule cannot influence renewable fuel use in either year. 

Furthermore, we do not believe it would be appropriate to intentionally draw down the bank of 

carryover RINs as a means for increasing the applicable volume requirements for 2014, 2015, 

and 2016 beyond the actual renewable fuel supply, since we believe that the current bank of 

carryover RINs provides important program benefits, as discussed in Section II.H. Even if we 

were to use the availability of carryover RINs as a basis for setting the standards for 2014 and 

2015 at the statutory targets instead of setting them at actual renewable fuel supply, then, 

assuming we entered the 2014 compliance year with 1.74 billion carryover RINs, the amount of 

carryover RINs available for 2016 would only be on the order of0.1 billion RINs. This would 

be insufficient to maintain the statutory volumes for 2016 contrary to the commenter's claims. 

Since the appropriate volume reductions in total renewable fuel (to levels representing actual 

renewable fuel supply) can only be achieved through the use of the general waiver authority, we 

continue to believe that it would be inappropriate to use only the cellulosic waiver authority. 

With regard to 2016 specifically, stakeholders that supported the use of the cellulosic 

waiver authority alone differed in whether the advanced biofuel and total renewable fuel 
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requirements ought to be reduced by the full amount permitted under the cellulosic waiver 

authority, or instead only the amount needed to bring the advanced biofuel volume requirement 

to a level consistent with projected supply. Those supporting the former view pointed out that 

advanced biofuels in excess of the advanced biofuel standard can be used to meet the non

advanced portion of the total renewable fuel standards. While we agree that this is the case, 

explicitly and intentionally establishing a volume requirement for advanced biofuel that is below 

the level that we believe is reasonably attainable would be inconsistent with the goals of the RFS 

program. Since advanced biofuels have significantly superior GHG reduction performance, we 

believe we should structure our decision so as to promote the production and use of advanced 

biofuel volumes that can be reasonably supplied. Therefore, our assessment of the use of the 

cellulosic waiver authority alone focused on a case in which advanced biofuel and total 

renewable fuel are both reduced only to the degree necessary to yield an appropriate volume of 

advanced biofuel (i.e., both are reduced by a lesser amount than the reduction in cellulosic 

biofuel). Furthermore, for the reasons described in Section II.H, the scenario does not envision a 

draw-down in the bank of carryover RINs. 

Using the advanced biofuel volume requirement of 3.61 billion gallons that we have 

determined to be reasonably attainable in 2016, and which we are finalizing today, represents a 

volume reduction of 3.64 billion gallons in comparison to the statutory target of 7.25 billion 

gallons. A corresponding reduction in the statutory target for total renewable fuel would result 

in a total volume of 18.6 billion gallons. 
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Table II.B.6-1 
Hypothetical2016 Volume Requirements Using 

Only the Cellulosic Waiver Authority (billion gallons) 
Advanced biofuel 

Volume Requirement 3.61 
Statutory Target 7.25 
Reduction 3.64 

Total renewable fuel 
Volume Requirement 18.61 
Statutory Target 22.25 
Reduction 3.64 

Using only the cellulosic waiver authority, the need for non-advanced (conventional) renewable 

fuel would be 15.0 billion gallons (18.61- 3.61). If only ethanol was used in 2016 to supply this 

volume of conventional renewable, more than 1.6 billion gallons ofE85 would be required. 59 

This level is in excess of what we believe is possible in 2016 under even the most optimistic 

assumptions as described more fully in Section II.E.2.iii. Accounting for expected 2016 volumes 

of cellulosic ethanol and other advanced ethanol would make it even more difficult for 15 billion 

gallons of conventional ethanol to be used. 

Under a hypothetical scenario wherein reductions were made only under the cellulosic 

waiver authority, the required volumes of non-ethanol renewable fuel would be in excess of the 

levels we believe can be achieved in 2016. Even in the unlikely event that E85 volumes reached 

400 million gallons60
, a very high but perhaps possible level, there would need to be 385 million 

ethanol-equivalent gallons of non-ethanol supplied, equivalent to about 250 million gallons of 

59 It is also possible that the use of E 15 could rise to help provide a means for consuming 15.0 bill gal of ethanol. 
However, as described in Section II.E.2.v, it is highly unlikely that increases in El5 could rise high enough to 
significantly reduce the amount ofE85 needed. 
60 As discussed in a memorandum to the docket, 400 mill gal ofE85 in 2016 would likely require significant and 
unprecedented reductions in the retail price ofE85 compared to ElO and increases in the number of service stations 
offering E85. See "Correlating E85 consumption volumes with E85 price," memorandum from David Korotney to 
docket EPA-HQ-OAR-2015-0111. See also further discussion ofE85 in Section II.E.2.iii. 
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biodiesel (the predominant source of non-ethanol renewable fuel, which in this case could be 

either advanced biofuel or conventional renewable fuel). 

Table II.B.6-2 
Inability Under Even Highly Unlikely Supply Conditions to Meet an 18.61 Billion Gallon 

equirement for Total Renewable Fuel in 2016 (million gallons R ) 
E10 139,688a 
E85 400b 
Total ethanol 14,265 
Non-ethanol cellulosic biofuel 210 
Advanced and conventional 3,750c 
biodiesel and renewable diesel 
Total renewable fuel 18,225 
Shortfall in comparison to the 18.61 
bill gal needed under the cellulosic 385 
waiver authority 

a Th1s level1s less than the amount of ethanol that can be used as ElO 
in all2016 gasoline, because some of that gasoline is used in this 
scenario to make E85. 

b Assumed to contain 74% denatured ethanol. 
c Represents 2.5 billion gallons, the maximum supply that is 
reasonably achievable as described in Section II.E.3. 

When added to the 2.5 billion gallons ofbiodiesel and renewable diesel (3.75 billion RINs) that, 

as discussed in Section II.E.3, is the maximum we believe can reasonably be achieved in 2016, 

the total volume of 2. 7 5 billion gallons of biodiesel and renewable diesel is beyond the reach of a 

responsive market. Attaining a total of 2. 7 5 billion gallons of biodiesel and renewable diesel in 

2016 would require that all of the idled registered biodiesel capacity in the U.S. be brought into 

production at the beginning of 2016, with the attendant hiring of workers, arranging for 

feedstock purchases including diverting many feedstocks from existing uses, and arranging 

routes for distribution, blending, and sale of the finished product. In combination with other 

challenges as described in Section II.E.3, it is highly unlikely that 2.75 billion gallons of 
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biodiesel supply could be achieved in 2016. Especially when combined with the fact that 400 

million gallons ofE85 is highly unlikely, we do not believe that this scenario is tenable. 

A number of stakeholders said that using the cellulosic waiver authority alone would 

ensure that 15 billion gallons of com-ethanol would be used in the U.S. in 2016. Although the 

implied requirement for conventional renewable fuel would be 15 billion gallons under this 

scenario, domestic use of com-ethanol would be essentially no different than it would be under 

the volume requirements we are finalizing today using both the cellulosic waiver authority and 

the general waiver authority. This is due to the fact that the legal and practical constraints on the 

supply of ethanol to consumers are not likely to be relieved to a greater extent with higher 

standards than they are with the standards we are adopting today, as described more fully in 

Section II.E.2 below. While the supply of renewable fuel, including ethanol, can increase over 

time under the influence of the standards we set, the volume requirements for 2016 would not be 

achievable if only the cellulosic waiver authority were used. Thus we believe that using the 

cellulosic waiver authority alone would provide no practical advantage to the com-ethanol 

industry, but instead would simply lead to a draw-down in the bank of carryover RINs and/or 

noncompliance. 

C. 2014 Advanced Biofuel and Total Renewable Fuel Volume Requirements 

In the NPRM, we proposed to base the applicable volume requirements for 2014 on the 

number ofRINs supplied in 2014 that are expected to be available for use in complying with the 
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standards. We based this approach on the notion that the standards we set cannot affect actual 

supply of renewable fuel in 2014, and that consequently the only result of setting a higher 

standard would be to require a draw-down in the bank of carryover RINs, which we explained 

would not be in the best interests of the program. 

While many stakeholders agreed with our proposed approach, some did not. The primary 

objection was that carryover RINs should be counted as part of the "supply" available for 

compliance with the 2014 standards and, therefore, that the 2014 statutory volume targets cannot 

or should not be waived so long as the existing supply ofRINs in 2014 that are available for 

compliance plus carryover RINs is sufficient to attain the statutory targets. As described in 

Section II.H below, we continue to believe that it would be imprudent and contrary to the long 

term objectives of the program to intentionally set renewable fuel volume requirements at a level 

higher than the estimated supply of renewable fuel based on an intentional draw down of the 

current bank of carryover RINs to achieve compliance. The statute does not define the term 

"supply," and it is logical to interpret the term to mean the supply of actual renewable fuel to the 

vehicles that can use it. However, in assessing whether this supply is "inadequate," and whether 

EPA should use its discretion to waive the statutory targets, it is appropriate to consider the 

extent to which the available bank of carryover RINs can be drawn down without negatively 

impacting program operation.61 Thus, we do not interpret carryover RINs to be part of the 

"supply" referenced in the term "inadequate domestic supply," but we do consider them as a 

factor that may influence our discretion regarding whether or not to issue a waiver when we have 

61 The statute provides that EPA "may" waive the statutory volume targets if it finds inadequate domestic supply or 
other conditions justifYing a waiver under CAA 211 ( o )(7)(A). Thus, exercise of the waiver authority is 
discretionary. 
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found that an inadequate supply of renewable fuel exists. However, as described in detail in 

Section II.H, we have assessed the number of carryover RIN s available at the current time, and 

have determined that this bank of carryover RINs should not be intentionally drawn down by 

setting volume requirements at a level higher than the supply of renewable fuel in the 2014-2016 

time period. In other words, for purposes of this rule, we have determined that the availability of 

carryover RINs does not provide a good basis for EPA to either decline to exercise its discretion 

to reduce volumes under the general waiver authority in CAA 211(o)(7)(A), or to use that 

authority in a manner that would result in volume requirements for total renewable fuel at a level 

higher than the supply of renewable fuel in 2014.62 

A secondary objection to setting the 2014 volume requirements at the level of actual 

supply focused on our proposed calculation of the number ofRINs generated in 2014 that would 

actually be available for compliance with the standards. Specifically, some parties argued that 

all RINs generated in 2014 should be counted as being available for compliance regardless of 

whether some were retired for purposes other than compliance with the annual percentage 

standards by obligated parties. In addition to exports, such "non-compliance" RIN retirements 

could occur for a variety of reasons, such as: 

*Spills 

* Contaminated or spoiled fuel 

* Enforcement obligation 

62 For the same reasons, EPA has not assumed a draw-down in the current bank of carryover RINs in deciding the 
extent to which it should exercise its discretion under CAA 211 ( o )(7)(D) to reduce the statutory targets for advanced 
biofuel and total renewable fuel. 
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* Fuel not used as transportation fuel, heating oil, or jet fuel 

*Improperly generated or othetwise invalid RINs 

* Volume corrections 

* RINs generated by foreign producers for volumes exported to other countries 

Parties taking this position argued that, had the 2014 standards been in place by the statutory 

deadline of November 30, 2013, at least some of the RINs retired for non-compliance reasons 

would instead have been used for compliance purposes. We disagree. The earlier issuance of 

2014 standards would not have changed events such as spills, improperly generated RINs, or 

enforcement obligations, and is very unlikely to have resulted in fuel being used in transportation 

fuel, heating oil, or jet fuel rather than for some non-qualifying use. It is theoretically possible 

that qualifying renewable fuel that was exported in 2014 might instead have been used in the 

U.S. had the applicable standards been in place and had been at a level that discouraged exports. 

However, even if this were so, it would nevertheless be inappropriate to identify exported 

renewable fuel as being available for compliance since the standards that we set now cannot 

cause a change in 2014 exports. If we were to include exported renewable fuel in the volume 

available for compliance with the 2014 standards, obligated parties would be forced to draw 

down the bank of carryover RINs to account for those exports. As described above and in 

Section II.H, we do not believe this would be appropriate. 

Some stakeholders who argued for the consideration of carryover RINs in setting the 

2014 standards did so recognizing that 2014 supply of renewable fuel would be unaffected, but 

said that doing so might actually increase supply in 2015 or 2016 above levels that would occur 
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otherwise. More specifically, these stakeholders expressed concern that obligated parties would 

respond to increasing volume requirements in 2015 and 2016 by using carryover RINs rather 

than entering into contracts or other arrangements to increase the actual supply of renewable 

fuel. Given the value of carryover RINs to obligated parties as a compliance flexibility tool that 

is available to address unforeseen RIN shortfalls such as those that may be caused by natural 

disasters and other supply problems, and considering that obligated parties are likely to consider 

that increasing RFS requirements in the future could make compliance more difficult in coming 

years, we do not believe it is likely that obligated parties would intentionally draw down their 

carryover RIN banks as an alternative to purchasing RINs generated from increasing supplies of 

renewable fuel. As described further below, we are setting the applicable volume requirements 

for 2014, 2015, and 2016 at levels that we believe can be supplied by actual gallons of renewable 

fuel used in those years, without the need for carryover RINs. 

In the NPRM, we explained that the total number of RINs that will be retired to cover 

exports of renewable fuel in 2014 will only be recorded in EMTS after the compliance 

demonstration deadline for 2014 has passed. As described in Section VI.B, we are amending the 

current rules in this action to specify March 1, 2016 as the deadline for renewable fuel exporters 

to demonstrate compliance with those 2014 RVOs not already satisfied. Since we recognized in 

the NPRM that the compliance deadline for all 2014 RIN exports would not have passed by the 

time we issued the final2014 standards, we proposed to estimate likely RIN retirements for 

renewable fuel exports by using renewable fuel export information from EIA. Ethanol export 

data reported by EIA is derived from surveys collected by the Census Bureau. These surveys 

distinguish between ethanol that is denatured and ethanol that is undenatured, with 
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approximately 460 million gallons being described as denatured and approximately 350 million 

gallons being described as undenatured for 2014. In the NPRM we assumed that all810 million 

gallons of ethanol exported in 2014 had been denatured in the United States. We based this 

approach on the expectation that ethanol producers had an incentive to denature all ethanol for 

tax purposes, and thus would only sell undenatured ethanol if it was contractually designated for 

export. Because denatured ethanol meets the regulatory definition of renewable fuel, we 

assumed that RINs had been generated for this entire volume, and that an equal number ofRINs 

would need to be retired by the exporters of this renewable fuel. RINs retired for exported 

renewable fuel are not available for use by obligated parties in complying with their 2014 

obligations. Thus we calculated the supply of renewable fuel for 2014 by subtracting the 

exported volumes represented by both categories of ethanol from the amount ofRINs generated 

for domestic production or imports of renewable fuel in 2014. 

In response to the NPRM, some stakeholders indicated that they believed we had erred in 

assuming that all exported ethanol was denatured in the U.S., and had RINs generated for it prior 

to export. Based on these comments and further investigation into the manner in which the 

Census Bureau data are collected, we believe that the Census Bureau survey data are likely to be 

more reliable than we previously believed with regards to whether exported batches were 

denatured or undenatured. That is, we believe the Census Bureau data provides the best 

information available on the amount of denatured versus undenatured ethanol that was exported 

in 2014. Therefore, the volume ofundenatured ethanol the Census Bureau reported as exported 

in 2014 should not be subtracted from the total number ofRINs generated for fuel ethanol in 

2014 for purposes of calculating the available supply of renewable fuel for 2014. We have made 

Page 99 of 350 

ED _000738_00002507 -00099 



this correction to the calculation of 2014 supply by only subtracting the approximately 460 

million gallons of exported denatured ethanol from those generated in 2014, rather than the full 

volume of about 810 million gallons of denatured and undenatured ethanol exported. 

Several stakeholders raised a similar issue with respect to biodiesel exports, contending 

that producers never generated RINs for some biodiesel that was exported, and thus all biodiesel 

exports should not have been subtracted from the number ofbiodiesel RINs generated in 2014 in 

assessing the 2014 domestic supply ofbiodiesel. These parties based their argument on 

comparisons between EIA export data and biodiesel RINs separated from biodiesel intended for 

export as recorded in EMTS for previous years. As pointed out by these stakeholders, a 

comparison of data from EMTS and EIA for 2011 through 2013 does appear to suggest 

incongruous measurements ofbiodiesel exports. 

Table II.C-1 
Biodiesel Exports (million gallons) 

2011 2012 2013 
EMTS (based on RINs 15 46 106 
separated from exported 
biodiesel) 
EIA 73 128 196 
Difference 58 82 91 

As a preliminary matter, we note that the discrepancy between EMTS data on biodiesel RINs 

separated for biodiesel intended for export and EIA data on biodiesel exports is much smaller for 

2014 than it was for previous years- the difference is only 10 million gallons. 63 However, we do 

not believe that these discrepancies between EIA and EMTS data can credibly be used to suggest 

63 Because exporters ofrenewable fuel can separate RINs inunediately from fuels that are exported, this estimate is 
unlikely to change by the time that they submit their compliance demonstrations for 2014. 
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that EPA's approach to assessing biodiesel supply in 2014 was flawed. Since exporters can 

receive biodiesel without assigned RINs and can retire RINs to address exports of renewable fuel 

using RINs acquired on the open RIN market, the EMTS data on the number ofRINs separated 

from biodiesel as shown in the table above is likely to underestimate the actual number ofRINs 

retired for exports. We also note that almost all biodiesel that is produced in the U.S. qualifies 

for RIN generation, unlike the situation for ethanol where RINs may be generated for denatured 

ethanol, but not for undenatured ethanol. Finally, since October of 2014 renewable fuel 

exporters have been required to retire RINs for all exported renewable fuel within 30 days of the 

exportation. As a result, we were able to compare RINs retired for exports that occurred in 2015 

(not merely RINs separated from exported renewable fuel) to renewable fuel exports as reported 

by the International Trade Commission (ITC).64 We determined that exports as recorded in 

EMTS are nearly identical to exports as recorded by ITC.65 In sum, we conclude that it is 

reasonable to assume that RINs were generated and then retired for essentially all of the exported 

biodiesel, and that it continues to be appropriate to use unmodified export volume data from EIA 

in estimating RIN supply in 2014. 

Finally, some parties argued that their operations for 2014 vis-a-vis acquisition ofRINs 

were based on the standards that were proposed in the November 29, 2013 NPRM, and that it 

would be inappropriate for EPA to set applicable percentage standards for advanced biofuel and 

total renewable fuel for 2014 that are more stringent than those proposed in November 2013. 

We disagree. First, the statutory table of applicable volumes has long provided notice to 

obligated parties that EPA could establish requirements at least that high, and many commenters 

64 EIA uses the data collected by Census on exports. 
65 "Comparison of export data between EMTS and lTC for 2015," docket EPA-HQ-OAR-2015-0111. 

Page 101 of350 

ED_000738_00002507-00101 



on the November 2013 NPRM urged EPA to set standards that would require use of those 

volumes. In addition, it is well understood that requirements in a final rule can differ 

significantly from those that are proposed. Also, the November 2013 NPRM explicitly provided 

both a range of possible volume requirements for advanced biofuel and total renewable fuel as 

well as an indication that the final volume requirements could include a modification of those 

ranges. For example: 

"However, we request comment on whether it would be more appropriate to 

utilize either the mode or median (50th percentile), or some other value in the 

appropriate range shown in Table IV.B.4-3 that best reflects renewable fuel 

volumes that could reasonably be supplied under this program." (78 FR 71770) 

"However, we request comment on whether one of the alternative values shown in 

Table IV.C.2.c-2, or some other approach, would be more appropriate as the basis 

for the required volume of advanced biofuel in the final rule." (78 FR 71777) 

"With regard to the mean, we request comment on whether it is the most 

appropriate way to determine the volume within each of the ranges that we would 

require in the final rule, or whether instead one of the alternatives shown in 

Tables IV.B.4-3 or IV.C.2.c-2, or some other approach, would be more 

appropriate." (78 FR 71777) 

While we proposed volumes representing the mean within the ranges, we also took comment on 
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alternative approaches to selecting final values from within those ranges. More importantly, we 

are setting the applicable volume requirements for 2014 at levels consistent with the number of 

RINs generated in 2014 that are available for compliance. While it is true that the 2014 RINs 

available for compliance may not currently be distributed among obligated parties according to 

their individual compliance obligations, they are nevertheless available for compliance, and 

obligated parties can buy and sell RINs in order to ensure compliance. This process is exactly 

how the RIN system was designed to operate when originally established in 2007. Obligated 

parties have had since at least the time of publication of the June 10, 2015 NPRM to understand 

with greater certainty their likely obligations under today's final rule, and this period should 

have been sufficient for obligated parties to ready themselves for compliance. To the extent 

individual obligated parties may still have difficulty acquiring sufficient RINs for compliance, 

they can avail themselves of the deficit carry-forward provision in the regulations.66 In addition, 

we note that the availability of carryover RINs should help to render the RIN market fluid. 

Finally, we note that we have extended the compliance demonstration deadline for obligated 

parties for the 2013 standards by one month, and the compliance demonstration deadline for the 

2014 standards by two months, as compared to the proposed dates. These extensions will allow 

obligated parties additional time to engage in needed RIN transactions to come into compliance 

with 2014 requirements. 

The total number ofRINs generated in 2014 that are available for compliance includes 

66 Although the deficit carry-forward provision would not be available for parties who carried forward a deficit from 
2013, such parties have known well in advance that they would be required to satisfy both their 2013 and 2014 
obligations in 2014, so should have planned early to acquire a sufficient volume ofRINs to cover all contingencies 
regarding possible 2014 requirements. Any excess 2014 RINs purchased could be banked for use in complying with 
2015 requirements. 
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those that were generated for renewable fuel produced or imported in 2014 as recorded in the 

EPA-Moderated Transaction System (EMTS), minus any RINs that have already been retired for 

non-compliance reasons or would be expected to be retired to cover exports of renewable fuels. 

As described in the NPRM, the total number ofRINs actually retired to cover exports of 

renewable fuel in 2014 will only be recorded in EMTS after the compliance demonstration 

deadline for 2014 has passed. Since the compliance deadline for all 2014 RIN exports has not 

yet passed, we have based our estimate of RIN retirements for renewable exports on renewable 

fuel export information from EIA.67 

Actual supply in 2014 is shown in Table II.C-2 below. Further details are provided in a 

memorandum to the docket.68 Since EIA does not distinguish exports by D code, we assumed 

that all ethanol exports represent D6 ethanol, and all biodiesel exports represent D4 BBD, since 

the vast majority of ethanol available for export was produced from com and the vast majority of 

biodiesel available for export was produced to meet the requirements of advanced biofuel. As a 

result, we expect that any errors introduced by these assumptions will be very small. 

Table II.C-2 
2014 Actual Supply (million RINs) 

Dcode Domestic 
Importsc Adjustmentsb,c 

production 
c 

3&7 33 0 0 
4 2,214 496 92 
5 79 64 0 
6 14,017 336 287 
All advanced biofuel 

2,326 560 92 
(D3+D4+D5+D7) 
All Renewable fuel 

67 http://www.eia.gov/dnav/pet/pet_move_expc_a_EPOORDB_EEX_mbbl_m.htm 
68 "2014 RIN Supply," docket EPA-HQ-OAR-2015-0111. 

Exports Net supply 

0 33 
126 2,492 
0 143 

457 13,609 

126 2,669 
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I (D3+D4+D5+D6+D7) I 
a D3 and D7 represent cellulosic biofuel. D4 represents biomass-based diesel. D5 represents advanced 
biofuel that is not cellulosic biofuel or biomass-based diesel. D6 represents non-advanced (conventional) 
renewable fuel. 
b As described earlier in this section, adjustments represent spills, enforcement obligations, etc. 
c Values in this table differ from those in the NPRM due to ongoing retrospective corrections that are made 
to data recorded in EMTS. 

Based on these volumes, we are setting the applicable volume requirements for advanced biofuel 

and total renewable fuel for 2014, as shown in Table II.C-3 below. Additional discussion of the 

final cellulosic biofuel and BBD volume requirements for 2014 can be found in Sections IV.D 

and III.C, respectively. 

Table II.C-3 
Final Volume Requirements for 2014 (billion gallons) 

Advanced biofuel 2.67 
Total renewable fuel 16.28 

D. 2015 Advanced Biofuel and Total Renewable Fuel Volume Requirements 

In the NPRM, we said that we expected that the market could achieve some growth in 

2015 in comparison to 2014 volumes despite the fact that the proposal was being released well 

into 2015. Our proposed volumes for 2015 represented moderate growth in supplies of both 

advanced biofuel and total renewable fuel deemed possible based on annual growth in previous 

years, but tempered by the fact that the market would not have the lead-time envisioned by the 

statute. Although the proposed volumes could not be construed as requirements, we believed 

that they would provide signals to the market concerning the levels that EPA believed were 

achievable, and that the market would respond to these signals. In fact this appears to have been 
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the case, as monthly supply in the months following release of the NPRM was higher than 

monthly supply prior to the NPRM. 

This final rule is being released after 11 months of the year has passed. As was the case 

for 2014, the final standards that we set for 2015 cannot affect supply that occurred over the 

previous 11 months, and there is insufficient lead time available to impact renewable fuel use in 

the remaining one month. Thus we believe that the basic approach we have taken in this final 

rule to establishing 2014 requirements should also be applied to 2015, with differences only to 

account for there being an incomplete data set for 2015. The more general issues (e.g., 

consideration of carryover RINs, determination of export volumes, etc.) that were raised by 

stakeholders for the determination of the 2014 volume requirements, and our assessment of those 

issues, also apply to 2015. As for 2014, the final volume requirements for 2015 for advanced 

biofuel and total renewable fuel effectively represent what the market actually achieved (for 

months for which data are available) and a projection of supply based on historical information 

for the remaining months where data were not yet available. 

While this final rule is being released after 11 months of the year has passed, the data for 

determining actual supply was only available for the first 8 to 9 months of the year. EMTS data 

on RIN generation and various adjustments for RIN s that cannot be used for obligated party 

compliance was available through September, while data on renewable fuel exports from the 

Census Bureau was available through August. 69 In order to determine total supply for 2015, it 

69 We determined that using records from EMTS on 2015 RINs retired for exports would provide an inaccurate 
estimate of actual 2015 RIN s retired for export in specific months. Exporters can record their RIN retirements at 
any time within the 30 days following an export of renewable fuel. As a result, exports that occurred in August 
2015 may be recorded in EMTS in August or September, and exports that occurred in September 2015 may be 
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was necessary to estimate supply for the remaining months of the year using the data on actual 

supply that is available for 2015 and supply trends from 2013 and 2014. These supply trends 

were used to identify seasonal variations in supply that allowed us to project supply in those 

months in 2015 for which actual supply data are not available. Details of this assessment are 

provided in the docket, and are summarized below.70 

Table II.D-1 
Projected Supply for 2015 (million ethanol-ec uivalent gallons) 

RINs 
generated Adjustment Exports Net supply 

s 
Advanced biofuel 3,121 92 145 2,884 
Total renewable fuel 17,815 379 504 16,931 

In the NPRM we requested comment on whether the volume requirements that we were 

proposing for 2015 appropriately reflected challenges associated with the marketplace increasing 

renewable fuel supply in response to the rulemaking in the time available. Parties that believed 

we should set the applicable volume requirements for 2014 at the statutory targets typically said 

the same for the 2015 volume requirements, arguing that carryover RINs could meet any 

shortfall in the supply of renewable fuel. Others agreed that the proposed 2015 volume 

requirements were reasonable and pointed to the fact that the situation for 2015 was essentially 

the same as for 2014 in that the standards would be set after most of the year had passed and 

beyond a date where the final rule could influence renewable fuel use. 

recorded in EMTS in September or October. Given this, we believe that the Census Bureau data on exports 
provided a more accurate estimate of exports in specific months. 
70 "Projection of annual renewable fuel supply in 2015," memorandum from David Korotney to docket EPA-HQ
OAR-2015-0111. 
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In general, it is our assessment that comments provided by stakeholders did not include 

any compelling arguments or information that would lead us to believe that the final volume 

requirements for 2015 should be set higher than actual supply (including a projection of actual 

supply for months where data are not available). While some stakeholders expressed a belief 

that higher standards can influence market dynamics in 2015, we do not believe that this is the 

case given that this final rule is being released after 11 months of the year has passed. The only 

possible basis for setting the final volume requirements higher than actual supply would be the 

availability of carryover RINs, which as described in Section II.H we believe should not be 

intentionally drawn down in the context of standard-setting at this time. 

Some obligated parties argued that the final percentage standards for 2015 should be set 

at the proposed levels since they were using the proposed percentage standards to guide their 

acquisition of RIN s in the second half of the year. These parties made a similar argument 

regarding the 2014 percentage standards. However, all regulated parties were aware that the 

final standards could differ from those we proposed based on comments we received, new 

information that became available, and new or different EPA analysis. Moreover, the statutory 

volume targets (which a number of commenters argued should be the basis for the final2014 

standards) provided notice of the maximum volumes that EPA could require in finalizing the 

rule. As with 2014, we are using the cellulosic waiver authority as the basis for reductions in 

advanced biofuel, and for an equal reduction in the total renewable fuel volume requirement. 

For total renewable fuel, we are also using the general waiver authority, based on a 

determination of inadequate domestic supply, to provide an additional increment of volume 
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reduction to result in a volume requirement equal to our assessment ofRINs generated in 2015 

that will be available for compliance. 

Table II.D .2 

E. Total Renewable Fuel Volume Requirement for 2016 

The proposed 2016 volume requirement of 17.40 billion gallons was intended to 

represent the total supply of renewable fuel for use in transportation fuel in the United States, 

including both domestic production and imports of renewable fuel, in light of a policy that is 

intended to induce significant change. In determining the proposed 2016 volume requirements, 

we targeted substantial growth compared to 2014 and 2015, consistent with the fact that they are 

being set prospectively, on the schedule contemplated by Congress, and therefore can be 

expected to influence the increased production and use of renewable fuels in 2016. 

Responses to the proposed 2016 volume requirement for total renewable fuel were 

mixed. Some stakeholders, such as The American Council on Renewable Energy and Trestle 

Energy, indicated that the proposed volumes appeared to be reasonable given the challenges 

associated with increasing supply. Stakeholders who were obligated parties, petroleum 

marketers and retailers, livestock owners, or engine owners typically said that the proposed 

volumes were too high. These stakeholders typically pointed to expected high costs, adverse 
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impacts on vehicles or engines, or a general inability of the market to supply the proposed 

volumes. Many treated the constraints associated with the E10 blendwall as representing a firm 

barrier that could not or should not be crossed. In contrast, renewable fuel producers and 

farmers generally believed the proposed volumes to be too low. These stakeholders typically 

pointed to production capacity and available feedstocks to support their views, and often argued 

that the power of the market to respond to the standards EPA sets is essentially unlimited in its 

ability to overcome any potential constraints on supply. 

In general, we did not find arguments for reducing the volume requirements below the 

proposed levels compelling. Our response to comments associated with the E10 blendwall, 

demand for EO, and the use of higher ethanol blends such as E15 and E85 are discussed in more 

detail in Section II.E.2 below. In short, stakeholders provided no compelling evidence that a 

nationwide average ethanol concentration in gasoline cannot exceed 10.0% in 2016. Moreover, 

the RFS program will not force consumers to use E15 in engines where compatibility may be a 

concern, such as nonroad engines or vehicles manufactured before 2001, as some commenters 

suggested. The flexibility inherent in the program will also continue to permit the use of EO if 

there is demand for it, addressing concerns about misfueling with higher ethanol blends. Further 

discussion of these issues can be found in the Response to Comments document. 

While we do not believe that the total renewable fuel volume requirement for 2016 

should be reduced below the proposed level, we continue to believe that challenges associated 

with growth in the supply of renewable fuels precludes attainment of the statutory volumes in 

2016. Constraints including but not limited to the E10 blendwall, are real and can only be 
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partially overcome by a responsive market in the near term. We acknowledged in the NPRM 

that the market would need to respond by increasing domestic production and/or imports of those 

biofuels that have fewer marketplace constraints, by expanding the infrastructure for distributing 

and consuming renewable fuel, and by improving the relative pricing of renewable fuels and 

conventional transportation fuels at the retail level to ensure that they are attractive to 

consumers. However, we also stated our belief in the NPRM that the market is not unlimited in 

its ability to respond to the standards we set, particularly over the relevant timeframe. Thus 

while there can be significant growth in renewable fuel supply from 2015 levels in 2016, we 

continue to believe that the statutory target for total renewable fuel cannot be reached in 2016. 

In making a determination to exercise our authority to waive volumes, our objective is to 

exercise the general waiver authority only to the extent necessary to address the inadequacy in 

supply.71
•
72 As explained in the NPRM, we are seeking to determine the "maximum" volumes of 

renewable fuel that are reasonably achievable in light of supply constraints. To clarify, we are 

not aiming to identify the absolute maximum domestic supply that could be available in an ideal 

or unrealistic situation, or a level that might be anticipated under conditions that are possible, but 

unlikely to occur. Rather, we are attempting to identify what we think is the most likely 

maximum volume that can be made available under real world conditions, taking into account 

the ability of the standards we set to cause a market response and result in increases in the supply 

of renewable fuels. This is a very challenging task not only in light of the myriad complexities 

of the fuels market and how individual aspects of the industry might change in the future, but 

71 2ll(o)(7)(A) says, "The Administrator...may waive the requirements ... " [emphasis added] 
72 As discussed in Section II.B.l, EPA has considerable discretion in exercising the cellulosic waiver authority, and 
is not constrained to consider any particular factor or list of factors in doing so. 

Page Ill of 350 

ED_000738_00002507-00111 



also because we cannot precisely predict how the market will respond to the volume-driving 

provisions of the RFS program. Thus the determination is one that we believe is not given to 

precise measurement and necessarily involves considerable exercise of judgment. To this end, 

we are setting achievable volumes of total renewable fuel in this package that reflect our best 

judgment as to the domestic supply of renewable fuels in 2016. There are a number of 

indications, described below, that the volumes we are finalizing today represent a reasonable 

estimate of this level. 

In the NPRM we explained that our approach to determining the applicable volumes of 

total renewable fuel included estimating the market potential for overcoming the various 

constraints at play. This approach was based on consideration of the potential future 

contributions from sources of renewable fuel, including ethanol, biodiesel and renewable diesel, 

and other types of renewable fuels, in the aggregate rather than individually, and in the context 

of a market that is responsive to the standards that we set. We explained that we believed this 

approach to be more straightforward and more likely to provide a correct projection of the 

available domestic supply of renewable fuels in 2016 than the proposed approach we described 

in the November 29, 2013 proposal for the 2014 standards. 

In response to the NPRM, many parties presented alternative suggestions for volume 

requirements for total renewable fuel in 2016, either higher or lower than the 17.40 billion 

gallons that we proposed, and generally based these suggestions on an approach more akin to 

that used in our November 29,2013 proposal. That is, they made their own estimates of the 

achievable levels of various types of renewable fuels that could be produced or renewable fuel 
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blends that could be consumed and used these estimates as the basis for suggesting higher or 

lower volume requirements. We recognize that an assessment of the contribution that individual 

sources can make to the total can be valuable in demonstrating both the achievability of the 

volume requirements and the extent to which they represent the supply of renewable fuels in 

2016. In the November 2013 proposal we took a very granular approach to assessing the 

potential supply of renewable fuels by assessing the potential for growth of individual renewable 

fuels, quantifying the uncertainty around each assessment, and using a Monte Carlo simulation to 

assimilate the individual assessments. In our June 2015 proposal we took a much more holistic 

approach to assessing renewable fuel supply, recognizing that the individual components of the 

supply are interconnected and do not operate in isolation. We received many comments 

suggesting that the holistic approach was too broad, that the methodology EPA used in deriving 

the volume requirements was not sufficiently clear, and that EPA should more closely evaluate 

potential for growth in the use of individual fuel types as part of its analysis. We continue to 

believe that because of the complexities of the fuels market, the structure of the standards, and 

the inherent difficulties associated with predicting which of the many possible scenarios the 

market will choose to meet any given standard, a very granular approach is not likely to produce 

an accurate representation of the maximum volume that can reasonably be achieved. At the 

same time, we recognize the value in better identifying the information on which our technical 

judgements are based in making an overall assessment of the volume of renewable fuel that can 

be supplied in 2016. 

For the final rule, therefore, we are individually analyzing the potential for growth in 

broad categories of renewable fuel: ethanol, biodiesel, and other types of renewable fuels. We 
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believe that these assessments have helped us to better estimate the most likely maximum 

achievable volume of renewable fuel that can be supplied in 2016 and, as described below, the 

revised approach, together with technical corrections, has led to a final volume for total 

renewable fuel that is somewhat larger than the volume in our proposed rule. The following 

sections discuss the state of the renewable fuel market in general, our evaluation of the supply of 

broad categories of renewable fuel in 2016, and our conclusions regarding the most likely 

maximum achievable supply of renewable fuel in 2016. 

1. Renewable Fuel Market Challenges and Opportunities 

The fuels marketplace in the United States is large, diverse, and complex, made up of 

many different players with different, and often competing, interests. Substantial growth in the 

renewable fuel volumes beyond current levels in 2016 and beyond will require action by many 

different parts of the fuel market, and a constraint in any one part of the market can limit the 

growth in renewable fuel supply. Whether the primary constraint is in the technology 

development and commercialization stage, as has been the case with cellulosic biofuels, or 

instead related to the infrastructure build out and fuel consumption, as is recently the case with 

ethanol in the United States, the end result is that these constraints limit the available supply of 

renewable fuel. 

The constraints on supply to vehicles and engines range from legal limitations on the 

ethanol concentration that can be used in different types of gasoline-powered vehicles to market-
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based constraints associated with production, distribution, and use of renewable fuels and the 

ability for these fuels to compete with traditional petroleum-based fuels. A list of the many 

factors that affect the growth of renewable fuel supply in the United States in 2016 and beyond is 

shown in Table II.E.1-1 below. 

Table II.E.1-1 
Factors That Affect the Supply of Renewable Fuel 

• Feedstock availability 
o For existing feedstocks 

• Increases in production 
• Diversion from food and other uses, including renegotiation of existing contracts 
• Expansion of distribution and storage infrastructure 

o For new feedstocks 
• Research and development of new feedstocks 
• Development of new harvesting equipment and practices 
• Development of new distribution and storage infrastructure 
• Contracts to enable reliable delivery 

• Renewable fuel production 
o Technology research and development 
o Commercialization of new technology 
o Investment in new and expanded production facilities 
o Restarting idle facilities 

• Renewable fuel imports 
o Investment in new and expanded production facilities abroad 
o Diversion from domestic and other foreign markets 

• Renegotiation of existing contracts 
• Satisfying competing mandates and incentives abroad 
• Changes in currency valuation domestically and abroad 

o Expansion of foreign distribution and export capacity 
o Expansion of U.S. import capacity and distribution from ports 

• U.S. renewable fuel distribution infrastructure expansion 
o Barge, rail car, tanker truck, and pipeline expansion 
o Terminal tankage addition or displacement of existing product offerings 
o Terminal blending capacity expansion 

• Refueling infrastructure availability 
o Expansion of retail outlets that offer renewable fuels blends 
o Addressing insurance and liability risks 

• Consumption capacity 
o Existence of and expansion ofvehicles/engines capable ofusing the fuel (e.g., FFVs, 

natural gas vehicles and engines designed to be compatible with higher biodiesel 
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blends) 
o Existence and expansion of qualifying non-transportation uses (e.g., heating oil) 
o Total transportation fuel use in the United States 

• Marketing Effectiveness 
o Vehicle warranties (e.g., El5, B20) 
o Retail fuel prices 
o Product features and image 

• Oil prices relative to the cost of production of biofuels 

None of the market components listed in Table II.E.l-1 are in and of themselves an 

insurmountable barrier to growth of renewable fuels. Rather, they are challenges that can be 

overcome in a responsive marketplace given enough time and in many cases with considerable 

investment. In this regard the key question is not whether renewable fuel volumes can increase, 

but rather how quickly. Moreover, the speed with which the market can engage in actions to 

overcome these constraints is a function of whether and how effectively parties involved in the 

many diverse aspects of the renewable fuel marketplace respond to the incentives provided by 

the RFS and other programs designed to incentivize renewable fuel use. 

To a certain degree, the RFS standards themselves can help provide certainty and help 

drive the necessary investments up and down the supply chain by creating expectation for what 

overall demand will be. However, the RFS standards are still limited in this regard in that they 

are issued on an annual basis immediately prior to the compliance year (thus offering little lead-

time) and provide only an indirect signal to the various components of the marketplace. In order 

for volumes of many of the renewable fuels to grow it requires a rather complicated series of 

investments decisions and actions by a wide range of independent businesses in the marketplace, 
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often by companies that are in direct competition with one another. This can make it difficult for 

the market to increase supply quickly. The significant fluctuations in the price of oil since 2010 

further complicates the investment decisions necessary to enable further growth in the supply of 

renewable fuels. 

Fuels that are or have been more easily integrated into the marketplace (e.g., ethanol at 

10 volume percent or renewable diesel that is fungible with diesel fuel) face fewer challenges to 

overcome to increase their supply and thus have generally been more attractive to investors than 

those that might require new and unique changes to the fuel distribution infrastructure and/or 

vehicle fleet. The greater market certainty associated with these more easily integrated fuels has 

allowed them to increase relatively quickly. This is consistent with our past experience under 

the RFS program where we saw rapid growth in E10 ethanol blends, low level biodiesel blends, 

and more recently CNG/LNG derived from biogas. However, introducing new types ofbiofuels 

and higher biofuel concentrations into the marketplace requires new production technology, new 

vehicles, new retail and distribution system infrastructure, and/or new retail-level incentives, and 

thus have been slower to expand. 

Also, the signal from the RFS standard is for the general categories of cellulosic biofuel, 

biomass-based diesel, advanced biofuel, and total renewable fuels. The standards are not 

specific to a fuel type (e.g., ethanol, biodiesel, renewable diesel, biobutanol, biogas, etc.), 

feedstock (e.g., com, soy oil, wood chips), or technology (e.g., biochemical vs thermochemical). 

This is a strength of the RFS program, as it lets the market, rather than EPA, decide which fuel 

hold the most promise for future growth. As a result, however, the market is still left to 
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determine which fuels to invest in, requiring action by multiple parties involved in fuel supply to 

ensure growth. We believe that the market can and will make these decisions, particularly as the 

picture as to which fuels and technologies hold the greatest potential for growth becomes clearer, 

but it will take time. 

In addition to the market needing time to sort out its investment decisions, it should also 

be emphasized that it takes time for the market to implement investment decisions it has already 

made. Each market segment has a certain degree of implementation time associated with it. For 

instance, diverting relatively small amounts of feedstocks from existing uses could potentially 

occur in a matter of weeks in some cases and months in others, whereas diverting larger amounts 

or bringing some new feedstocks to market (e.g., energy crops such as switchgrass) could require 

years. Restarting existing biofuel production facilities could likewise occur relatively quickly, 

while developing a new renewable fuel production technology (e.g., cellulosic ethanol) takes 

years, and once developed it takes years more to produce commercial volumes of renewable fuel 

from them. Displacing some fuels with others in distribution and storage can often occur in a 

matter of weeks, but adding new distribution and storage capacity can take months or years. 

Using compatible fuels in the existing fleet of vehicles can occur almost seamlessly, but 

developing and expanding a new fleet of purpose-built vehicles will take years. Since this final 

rulemaking establishes standards for 2016 that will apply to gasoline and diesel fuel produced 

just one month from the signature of this rule, we do not believe that there is sufficient time for 

the 2016 standards to lead to dramatic changes in renewable fuel supply that are not already 

underway. But we do believe that the 2016 standards can drive some growth in the near term 

while setting the stage for greater growth in the longer term. As a result, the best opportunity for 
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market growth is likely to be for those fuels where the market is already taking action to address 

any relevant constraints listed in Table II.E.1-1 above. 

Cellulosic biofuel provides an example. Growth in cellulosic biofuel volumes and their 

contribution to the advanced biofuel standard has been limited, and certainly less than Congress 

envisioned, since the outset of the RFS program due to challenges related to technology 

development and commercialization. Despite a number of years and billions of dollars spent in 

research and development of cellulosic biofuel technologies, and several attempts at 

commercializing these technologies, deriving liquid fuels from cellulosic feedstocks has lagged 

well behind not only the statutory targets, but also our annual projections. These technologies 

are just now beginning to introduce significant volumes of liquid cellulosic biofuels to the 

market as described in Section IV. In contrast, more rapid growth has occurred with CNG/LNG 

derived from biogas, which was recategorized as a cellulosic biofuel in 2014. Biogas did not 

face the same renewable fuel production challenges as liquid biofuels, and since it could also 

utilize the existing natural gas distribution, vehicle, and refueling infrastructure use of cellulosic 

CNG/LNG derived from biogas as transportation fuel has increased rapidly since 2014. The 

inclusion of cellulosic biogas in our projections has allowed total cellulosic biofuel volumes to 

grow rapidly through 2015 and into 2016. However, even this significant and short term growth 

will become limited as cellulosic biogas will soon face constraints associated with sufficient 

consumption capacity since the fleet of natural gas vehicles that use CNG/LNG derived from 

biogas as a transportation fuel is currently limited, and it will likely take time for it to grow. 

Even with the RFS standards in place to drive growth, the market itself still has 
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considerable uncertainty in terms of how it will respond to those standards and whether and to 

what degree it can overcome the various constraints within the next year. These facts make it 

challenging for the Agency to project the supply of renewable fuel in 2016, as we cannot predict 

with precision the progress that can be made for every component in the market for all the 

different fuels, or for the renewable fuel supply as a whole. Every existing and potential 

renewable fuel is impacted by a number of factors that may limit the renewable fuel's growth 

potential over the coming year. If EPA were to establish standards that cannot be achieved it 

would likely result in a significant increase in renewable fuel and RIN prices, and obligated 

parties would be forced into RIN deficits or even non-compliance. This could serve to erode the 

certainty and stability for renewable fuel volume growth that the RFS standards are intended to 

provide. At the same time, there are also reasons for optimism that significant progress can be 

made in overcoming some of the constraints on renewable fuel use in the coming year. We do 

not think it would be appropriate to ignore either the potential for growth, or potential challenges 

on growth, in making our assessment of potential volumes. Because the RFS program allows for 

a variety of different paths to contribute to overall compliance with the standards, significant 

growth overall is possible in the coming year even if there is less certainty that individual paths 

might be able to grow significantly. 

In the NPRM we discussed the fact that renewable fuel supply in 201373 and 2014 fell 

short of the statutory targets, and that we believed that the constraints on supply that contributed 

to those shortfalls were very likely to continue in 2015 and 2016. Indeed supply in the first half 

of 2015 has also fallen short of what would be required on an annualized basis to meet the 

73 Although EPA did not waive any renewable fuel requirements in 2013, EPA estimates that obligated parties will 
only be able to achieve compliance through substantial reliance on carryover RINs. 
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statutory targets, though it was larger than supply in 2014. In response, many stakeholders 

suggested that the only reason the statutory targets were not reached in 2013 and 2014 was 

because EPA missed the statutory deadlines for setting RFS standards for those years. They also 

cited the November 29, 2013 NPRM as establishing an expectation among regulated parties that 

EPA would not require the statutory targets to be met in 2014 and 2015, and that the market 

merely responded in the manner of a self-fulfilling prophecy. 

In providing these comments, these stakeholders took the view that the market is 

essentially unlimited in its ability to respond to the standards that EPA sets. That is, if EPA were 

to establish the applicable volume requirements at the statutory targets and by the statutory 

deadlines, the market would be able to meet those volume requirements. We disagree. The 

constraints discussed above, and in greater detail in the following sections, are both real and are 

expected to continue for at least the next several years, even as volumes produced and used are 

expected to grow. Our investigations clearly demonstrate that the market is not unlimited in its 

ability to respond to the standards that we set. 

A review of the market response to the RFS standards in 2013 demonstrates that 

constraints on supply are real. In 2013 EPA had never used its waiver authorities to lower the 

statutory advanced and total renewable fuel volumes, and had not proposed to do so in its NPRM 

for the 2013 standards published on February 7, 2013. The market could have reasonably 

anticipated that EPA would maintain the statutory applicable volumes for calendar year 2013. 

Indeed, EPA's final rule, published in August of2013, maintained the proposed approach, and 

set percentage standards requiring the use of the statutory applicable volumes of advanced and 
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total renewable fuel. Furthermore, unlike some other years when the biodiesel tax credit has 

been enacted late in a calendar year, and made retroactive to fuel produced in that year, in 2013 

the tax credit was enacted in January 2013 and, therefore, was in place to incentivize the 

production ofbiodiesel throughout the calendar year.74 Thus, in 2013, both tax policy and RFS 

signals were in place to incentivize large growth in renewable fuel use. As shown in the figures 

below, there was no sudden increase in supply after the 2013 standards were released on August 

15,2013, consistent with the indications that the market expected EPA to finalize standards 

requiring use of the statutory applicable volumes. There was a moderate increase in the supply 

ofBBD at the end of2013, which we believe reflected both market anticipation of the expiration 

of the biodiesel tax credit at the end of 2013 and the end of the 2013 RFS compliance year. 

Supply of ethanol (the predominate source ofD6 RINs) was essentially no different after August 

than it was before, and the supply ofD5 RINs actually decreased after August. In short, the 

market had an opportunity to increase supply in order to reach the applicable 2013 standards, but 

did not do so in the timeframe that was available.75 We believe this indicates that the market was 

operating at a peak level, and was constrained from accomplishing more. 

74 Public Law 112-240. 
75 We have considered the possibility that the market did not fully respond to the 2013 RFS standards despite the 
availability of the biodiesel tax credit in 2013 because of the availability of carryover RINs. We believe that the 
benefit to obligated parties of maintaining their banks of carryover RINs in 2013 -especially in light of ever
increasing RFS volume requirements in future years and uncertainty regarding how EPA may interpret its waiver 
authorities- would have led obligated parties to strongly favor use of 2013 RINs over banked carryover RINs. We 
also considered the more limited com stocks available for much of 2013 due to the 2012 drought. However, we note 
that ethanol exports were still occurring in 2013 even though ethanol imports increased substantially during this 
period. Thus, we do not believe that the availability of 2013 carryover RINs nor the historic 2012 drought in the 
United States undermines our conclusion that the renewable fuel market was constrained in 2013. 
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Figure II.E.1-1 
Monthly Supply ofD4 RINs in 2013 

Figure II.E.1-2 
Monthly Supply ofD5 RINs in 2013 

2013 standards 
are finalized---1.-... 1 

Figure II.E.1-3 
Monthly Supply ofD6 RINs in 2013 
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Some stakeholders said that the volume requirements for 2014, 2015, and 2016 that we 

proposed in the June 2015 NPRM reflected EPA's view that the various constraints represent 

absolute barriers to the expanded use of ethanol specifically or renewable fuel in general. This 

was not the view we expressed in the NPRM and it is not our view now. Instead, these 

constraints mean that increasing the supply of renewable fuel will require time, and that the 

statutory volumes cannot be met according to the schedule reflected in the statute. As stated in 

the NPRM, we do believe that markets have a demonstrated ability to overcome some constraints 

with the appropriate policy drivers in place given sufficient time, and that the RFS program can 

drive renewable fuel use. However, the market's ability to overcome constraints is not unlimited, 

nor do we think change can be instantaneous, and thus it is appropriate to consider both the 

potential of the market to respond to the standards we set when we assess the amount of 

renewable fuel consumption that can be achieved, and the limitations in that potential in 2016. 

Thus, we are setting the total renewable fuel volume requirement for 2016 at a level that takes 

into account both the constraints on supply and the ability of the RFS program to incentivize 
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RFS stakeholders to overcome those constraints. 

The following sections discuss in further detail our assessment of broad categories of 

renewable fuel expected to contribute to the total supply of renewable fuel in 2016. We also 

discuss the particular constraints that we expect will be relevant in projecting the supply of these 

renewable fuels in 2016. 

2. Projecting Ethanol Supply 

Ethanol is the most widely produced and consumed biofuel, both domestically and 

globally. Since the beginning of the RFS program, the total volume of renewable fuel produced 

and consumed in the United States has grown substantially each year, primarily due to the 

increased production and use of com ethanol. Prior to 2013 the primary constraints to the supply 

of ethanol were the amount of ethanol that could be produced and imported into the United 

States, and the ability of the market to distribute the ethanol across the country. Virtually all 

existing retail infrastructure and vehicles were compatible with gasoline containing up to 10% 

ethanol, and therefore the ethanol supply grew with the production capacity of the domestic 

ethanol industry and the rapid build-out of the ethanol distribution and terminal blending 

capacity to supply E10. A combination of factors, including the demand certainty provided by 

the RFS and the ability to profitably market ethanol in E10 blends due to relatively high gasoline 

prices, relatively low com prices, and the blenders tax credit (available through 2011 ), provided 

the economic incentive for the investment that led to rapid increases in ethanol production and 
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distribution capacity, dramatically increasing the total supply of ethanol to vehicles. 

However, as the gasoline market became saturated with E10 in 2013 and 2014, the 

constraints on the supply of ethanol began to change. The supply of ethanol depends on the 

overall demand for gasoline as well as the percentage of ethanol blended into gasoline. In order 

for the supply of ethanol to increase it now needs to be sold in higher level blends, such as E15 

or E85. These fuels are not compatible with much of the existing retail infrastructure and cannot 

be used in all vehicles and engines. The low number of retail stations selling these higher level 

ethanol blends, along with poor price advantages for these higher level blends compared to E10, 

a limited number of FFV s, and ineffective marketing of these fuels represent the biggest 

challenges to the continued growth of the supply of ethanol as a transportation fuel in the United 

States. As can be seen in Figure II.E.2-1 below, the rate of growth in the use of ethanol as a 

percentage of the motor gasoline market decreased dramatically as it approached an average 

concentration of 10% nationwide. 
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Figure II.E.2-1 
Ethanol Concentration of Gasoline 
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Source: EIA's Short Term Energy Outlook 

Since 2013, the number of FFV s in the fleet and the number of retail stations offering 

E15 and E85 have grown, and we believe that this growth has been influenced in part by the RFS 

program. However, this growth has been very modest. The number of retail stations offering 

E85 was about 3,000 by the end of2014, representing only about 2% of stations nationwide.76 

There were about 14 million FFVs in the fleet in 2014, representing about 6% of all light-duty 

cars and trucks. However, with only about 2% of retail stations offering E85 only a minority of 

those FFVs had an E85 refueling station nearby. Additionally, with E85 almost always priced 

higher than E 10 on a cost per mile basis, only a fraction of the FFV owners with access to a 

refueling station offering E85 chose to purchase this fuel. 77 These constraints are unlikely to 

76 Source: DOE's Alternative Fuels Data Center. 
77 E85 would need to be priced at least 22% below ElO to be equivalent on a cost per mile basis. Instead, E85 price 
discounts have been less than 18% for the last several years according to E85prices.com. 
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change significantly in 2016, though we do expect some growth in each of these areas under the 

influence of the standards we set under the RFS program, and as a result of a recent USDA 

program that will provide $100 million to develop infrastructure for higher ethanol blends, as 

discussed in Section II.E.2.v. 

While the price of the RIN that is generated and assigned to a gallon of ethanol 

theoretically should allow E85 to be priced at a level to encourage consumers to purchase these 

fuel blends when available (cheaper than E10 on a per mile basis), data that EPA has reviewed 

suggest this is unlikely in 2016. In the sections that follow we first discuss the data supporting 

our conclusion that the RIN is currently an inefficient mechanism for reducing the price for 

higher level ethanol blends at retail, and therefore unlikely to be able to significantly impact the 

supply of ethanol in the United States in 2016. We then discuss in detail our projected supply of 

EO (which impacts the supply of ethanol by reducing the gasoline pool into which ethanol can be 

blended), E10, E15, and E85. We note that throughout this discussion we do not differentiate 

between ethanol produced from com, sugarcane, or any other feedstock. This is because we 

believe that the supply of ethanol in 2016 will not be limited by the amount or types of ethanol 

produced, but rather by other constraints as discussed below. Therefore, in projecting the 

ethanol supply for the purpose of setting the total renewable fuel volume requirement, the 

feedstocks used to produce the ethanol and any particular constraints related to these individual 

feedstocks are not relevant considerations. 
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1. Ethanol Supply as E10 in 2016 

Based on comments received in response to the NPRM, it is clear that the E10 blendwall 

is viewed differently by different stakeholders. Some stakeholders, most notably refiners, 

expressed the belief that the constraints on sales of higher ethanol blends such as E 15 and E85 

are so substantial, and the time available to address those constraints for 2016 is so limited, that 

exceeding a pool-wide ethanol content of 10% is either unattainable or could occur only at great 

cost with corresponding increases in fuel prices and disruption to fuel supplies. Other 

stakeholders, primarily ethanol proponents, instead argued that substantially higher volumes of 

E15 and/or E85 can be reached in 2016 with available infrastructure, despite insufficient efforts 

in the past to expand infrastructure for E15 and E85. These stakeholders generally argued that 

higher standards would result in higher RIN prices, which in tum would result in greater price 

discounting forE 15 and E85 in comparison to E 10 and thus higher sales of those higher level 

ethanol blends. They further argued that higher RIN prices, even if significant, would not result 

in higher fuel prices to consumers. 

Our view of the E 10 blendwall falls between these two viewpoints. We believe that there 

are real constraints on the ability of the market to exceed a pool-wide ethanol content of 10%. 

However, these constraints do not have the same significance at all levels above 10% ethanol. 

Instead, for the state of infrastructure that can be available in 2016, the constraints represent a 

continuum of mild resistance to growth at the first increments above 10% ethanol and evolve to 

significant obstacles at higher levels of ethanol. This gradual nature of the impacts of the 

constraints is due to the fact that small increases in ethanol volumes above 10% are likely to be 
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possible with changes in RIN prices, while larger increases are only possible with changes to 

infrastructure that cannot occur as quickly. The transition from mild resistance to significant 

obstacles occurs by degrees rather than all at once, and overcoming the constraints will likely 

require different solutions over different time periods. It is difficult to identify the precise 

boundary between volumes that can be achieved with mild difficulty in 2016 and those that 

likely cannot realistically be achieved over the next year. Ultimately the market will determine 

the extent to which compliance with the annual standards is achieved through the use of greater 

volumes of ethanol or other, non-ethanol renewable fuels. 

The volume requirements that we are setting today, particularly for 2016, are intended to 

result in pressure on the market to exceed the E10 blendwall, but we do not believe the 2016 

standards are capable of overcoming all constraints. Whether the market will respond to the 

standards we set by increasing the use of E 15 - E85 is unclear, as it is a function of actions taken 

by various fuel market participants, including obligated parties, renewable fuel producers, 

distributors and marketers, gasoline and diesel retailers, and consumers. Nevertheless, the 

standards we are setting acknowledge that opportunities exist to exceed the E10 blendwall as 

described more fully in Section II.G below. 

Many stakeholders, regardless of their views on whether the E 10 blendwall can or should 

be a consideration in the determination of applicable volume requirements, made the implicit 

assumption in their comments that the total volume of ethanol that would be used was identical 

to the volume of non-advanced (i.e., conventional) renewable fuel that would be necessary. Not 

only is this assumption incorrect, but it oversimplifies the true nature of the standards and the 
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process of determining appropriate levels for those standards. While the portion of the 2016 

cellulosic biofuel standard that we expect to be ethanol is only 20 million gallons, significantly 

larger volumes of ethanol may be used to meet the advanced biofuel volume requirement. As 

discussed in Section II.F, total volumes of advanced ethanol can reasonably be expected to reach 

200 hundred million gallons. It is also likely that a portion of the conventional renewable fuel 

pool will be non-ethanol as evidenced by production and imports of conventional biodiesel and 

renewable diesel in the past. 

The amount of ethanol associated with the E10 blendwall (the volume of ethanol that 

could be consumed if all gasoline was E10) is driven by the total demand for gasoline, and thus, 

if all other considerations are equal, ethanol consumption will tend to increase if gasoline 

consumption increases and ethanol consumption will tend to decrease if gasoline consumption 

decreases. In the NPRM we used a projection of2016 gasoline demand from the May, 2015 

version of EIA's Short-Term Energy Outlook (STEO), as this was the most recent version 

available at that time. For this final rule we have used the October, 2015 version of the STEO, 

again because it is the most recent data available.78 As shown in the table below, projected 2016 

gasoline demand increased by about 1.4% between May and October, most likely driven by 

lower crude oil prices. 

Table II.E.2.i-1 
Pro·ected 2016 Gasoline Demand and the E10 Blendwall 

Difference 

78 We received 2015 and 2016 transportation fuel demand projections from EIA's Adam Sieminski on September 16, 
2015, which included gasoline demand projections from the September 2015 STEO. However, we believe it is more 
appropriate to use gasoline demand projections from the more recent October 2015 STEO. Using the most up to 
date EIA data on projected gasoline and diesel demand allows our assessment of2016 supply, and calculation of 
percentage standards, to be as accurate as possible. 
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Demand for gasoline energy (Quad Btu) 16.617 16.852 +0.235 
Equivalent volume of E1 0 (bill gal) 138,045 140,004 +1,959 
E10 Blendwall (bill gal) 13,805 14,000 +195 

Source: Calculated from volume projections in EIA's Short-Term Energy Outlook for the 
indicated months, which can be found at http://www.eia.gov/forecasts/steo/outlook.cfin. 
Assmnes 3.558 mill Btu/barrel for denatured ethanol and 5.222 mill Btu/barrel for gasoline 
without ethanol. 

In response to our proposed intention to use gasoline projections from EIA, several 

stakeholders indicated that EIA's projections of gasoline demand have historically tended to be 

lower than actual demand. They requested that we make an adjustment to EIA's projections to 

ensure that they are as accurate as possible. We investigated this issue and determined that by 

and large EIA's projections of gasoline demand have not, in fact, been lower than actual demand. 

As described in a memorandum to the docket, projected gasoline demand has more often been 

higher than actual demand, though the errors in demand projections were highly variable.79 Even 

so, we do not believe it would be appropriate for EPA to make adjustments to EIA projections to 

account for potential over- or underestimation of projected gasoline demand. EIA staff are the 

experts in the analyses required for these particular projections, and EPA does not have the data 

or expertise necessary to suggest changes to them. 

n. The Impact of RIN Prices on E85 Retail Prices 

The RIN system is the mechanism established by EPA for obligated parties to 

demonstrate compliance with the standards, and is designed to provide obligated parties 

79 "Analysis of historical errors in projections of gasoline and distillate demand from EIA," David Korotney, 
memorandum to EPA docket EPA-HQ-OAR-2015-0111. 
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flexibility in the means they use to achieve compliance. The RFS program, acting through the 

mechanism of the RIN system, also operates to provide an incentive for renewable fuel 

producers to increase the production of renewable fuels by, in effect, increasing the price 

blenders and obligated parties are willing to pay for renewable fuels. 80 Under the RFS program, 

renewable fuel producers sell not only the fuels they produce, such as ethanol or biodiesel, but 

also the RINs that are "assigned" to the renewable fuel. As the demand for RINs increases based 

on the obligations applicable to producers and importers of gasoline and diesel, the willingness 

of the market to pay for renewable fuels and the RINs assigned to them also increases. When 

working efficiently, this system allows renewable fuel producers to continue to profitably market 

renewable fuel at times that would otherwise result in negative margins, such as when the price 

of feedstock and other inputs to renewable fuel production are unusually high, the price of the 

petroleum fuels that renewable fuels replace is unusually low, or when market demand for 

renewable fuel is low. In this way the RFS program, through the RIN system, also assists 

renewable fuel producers seeking to finance the construction of new facilities, especially 

facilities capable of producing cellulosic or advanced biofuels, by providing certainty that there 

will be a market for increasing volumes of renewable fuels. 

The RIN system should also incentivize the development of the renewable fuel 

distribution infrastructure by helping to decrease the net cost of renewable fuels. As mentioned 

above, when fuel blenders or obligated parties purchase renewable fuel directly from renewable 

fuel producers this fuel generally comes with an assigned RIN. When a fuel blender blends the 

80 This is the case for years when the RFS standards are binding, or causing the market to consume renewable fuels 
in volumes beyond what they would otherwise choose to use, such as 2013. In years prior to 2013 where the RFS 
standard for total renewable fuel were not binding, the RINs generally reflect transaction costs. 
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renewable fuel with petroleum-based fuel to create finished transportation fuel, the blender is 

able to separate and sell the RIN that was previously assigned to the renewable fuel. Whatever 

price the fuel blender or obligated party receives when they sell the separated RIN can be 

thought of as reducing the net purchase price of the renewable fuel. For example, if a fuel 

blender purchases a gallon of ethanol with an attached RIN for $1.50 and, after blending the 

ethanol to create transportation fuel, sells the RIN for $0.50, the blender has effectively paid 

$1.00 for the gallon of ethanol without the RIN. The higher the price received for the RIN, the 

lower the effective cost of the renewable fuel compared to the petroleum fuel it displaces (and 

the higher the price of the petroleum fuel or blendstock necessary for the obligated party to 

recoup the cost of the RIN). Higher RIN prices therefore enable fuel blenders to market finished 

fuels that contain renewable fuel components at lower prices by allowing them to purchase 

renewable fuels for a lower effective price. A fuel blender can choose not to reduce the price of 

the blended fuel and keep the value associated with the RINas profit, or they can attempt to 

increase their sales volumes and market share by passing along the lower effective purchase 

price of the renewable fuel to the customers in the price of their fuel blendsY If the blender 

retains all, or a significant portion, of the RIN value, the ability for the RIN to impact the retail 

prices and sales volumes of E85 (or other renewable fuels) will be reduced. By increasing the 

potential profitability of blending renewable fuels, however, higher RIN prices can incentivize 

the build out of the infrastructure necessary to blend and distribute renewable fuel blends as 

parties seek to enter or expand their position within this market.82 

81 In competitive markets, such as the market for E10, fuel blenders must reflect the lower effective prices of 
renewable fuel (ethanol) in the price of the E10. For emerging markets, such as E85, there may be greater 
opportunities for fuel blenders to withhold profit due to a lack of market competition until such a time as other 
parties enter the E85 market. 
82 For further background infonnation on EPA's understanding of the RIN and renewable fuel market dynamics see 
"A Preliminary Assessment ofRIN Market Dynamics, RIN Prices, and Their Effects," Dallas Burkholder, Office of 
Transportation and Air Quality, US EPA. May 14,2015, EPA Air Docket EPA-HQ-OAR-2015-0111. 
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Finally, the RFS program, operating through the RIN system should also increase the 

consumption of renewable fuels by ultimately decreasing the cost of renewable fuel blends to 

consumers relative to the cost of fuel blends that do not contain renewable fuels. RIN prices can 

be used by blenders to decrease the effective cost of renewable fuel used to create transportation 

fuel. As more market participants enter the renewable fuel blending and distribution 

marketplace, and consumers learn to accurately compare the cost ofEIO and other higher-level 

ethanol blends, over some period of time the competition among renewable fuel blenders and 

distributors should result in a greater portion of the reduced effective cost of renewable fuel 

blends enabled by the sale of the RIN to be passed on to fuel consumers. Retail prices for 

transportation fuel that contains renewable fuels should then reflect these cost reductions relative 

to transportation fuel containing lower volumes of renewable fuel (or no renewable fuel) in 

proportion to their renewable fuel content; transportation fuel containing a greater percentage of 

renewable fuels should be priced lower than transportation fuel containing a lesser percentage of 

renewable fuel. Motivated by the lower fuel prices for transportation fuel containing greater 

renewable fuel content (such as E85) relative to fuels containing less renewable fuel (such as 

EIO), consumers who own flexible fuel vehicles (FFVs) will then choose to purchase increasing 

volumes of renewable fuel. If the price discount for renewable fuels is great enough for a long 

enough period of time, more consumers may also be motivated to purchase vehicles capable of 

utilizing fuels containing higher percentages of renewable fuels, such as FFVs. 

Several commenters pointed to the ability of RIN prices to reduce the price of fuels 

containing higher concentrations of renewable fuels, such as E85, as a primary justification for 
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establishing a higher total renewable fuel standard. They claimed that if EPA established a 

higher standard than proposed, RIN prices would rise, retail prices for E85 would fall relative to 

those for gasoline, and consequently consumers would purchase greater volumes ofE85. In 

effect, these comments said, the RIN mechanism would ensure that greater volumes of 

renewable fuel would be consumed, the renewable fuels market would expand, and sufficient 

RINs would be generated to meet the higher standards. Some commenters also noted that since 

EPA agreed that higher RIN prices would not be expected to impact EIO prices there would be 

no economic harm in setting a higher total renewable fuel standard, and that this action was 

necessary in order to drive renewable fuel consumption beyond the EIO blendwall. In contrast, 

other commenters claimed that higher RIN prices would not have the desired effect of increasing 

the consumption of renewable fuels, at least not in the short term, and that high RIN prices could 

have adverse economic impacts, including higher diesel fuel prices, as EPA has already 

acknowledged. 

If higher RIN prices, which would likely result from a higher total renewable fuel 

standard, are to lead to substantial increases in E85 consumption, two independent events must 

occur. First, the higher RIN prices must lead to lower E85 retail prices. If this does not happen 

consumers would have no incentive to purchase additional volumes of E85 as a result of higher 

RIN prices. Second, FFV owners must respond to these lower prices by purchasing E85 instead 

ofEIO when E85 is available. Authors such as Babcock and Pouliot, who have written about the 

ability for RINs to drive significant increases in E85 sales volumes, optimistically assume that 

RIN prices are passed through to E85 prices and that consumers are highly responsive to E85 

prices.83 
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EPA examined available data in an attempt to determine whether or not higher RIN 

prices resulted in lower E85 prices at retail, and whether lower E85 retail prices lead to 

substantial increases in E85 sales, as economic theory would suggest would be the case when 

FFV owners receive better value for purchasing E85 rather than E10. Our analysis suggests that 

the market was not sufficiently responsive to higher RIN prices to drive large increases in E85 

sales volumes in the period of time at question. For instance, we found that between January 

2013 and July 2015 only 44% of the RIN value was passed on to E85 customers in the form of 

lower E85 retail prices.84 Recent work by other parties has reached similar conclusions.85 We 

also found that while sales volumes of E85 did increase as the price discount for E85 relative to 

E 10 increased, these sales increases were both less dramatic than many have assumed, and 

perhaps more importantly, did not increase sharply when the price discount exceeded energy 

parity, as others, including Babcock and Pouliot have assumed. 86 While we did not investigate 

all factors that might slow retail response to changing RIN prices, our observations lead us to 

conclude that if EPA were to increase the total renewable fuel volume requirement significantly, 

we would expect to see sharply higher RIN prices, but sales volumes of E85 would be expected 

to see only modest increases that would be insufficient to enable the market to reach the statutory 

targets. 

83 Babcock, Bruce A. and Sebastien Pouliot. Feasibility and Cost of Increasing US Ethanol Consumption Beyond 
EJO. Card Policy Briefs, January 2014. 14-PB 17. 
84 "An Assessment of the Impact ofRIN Prices on the Retail Price ofE85," Dallas Burkholder, Office of 
Transportation and Air Quality, US EPA. November 2015. EPA Air Docket EPA-HQ-OAR-2015-0111. 
85 Knittel, Christopher R., Ben S. Meiselman, and James H. Stock. The Passthrough ofRIN Prices to Wholesale and 
Retail Fuels Under the Renewable Fuel Standard. Working Paper 21343. NBER Working Paper Series. Available 
online <http://www .nber.org/papers/w21343. pdf> 
86 Because E85 contains approximately 22% less energy per gallon than ElO, economic theory would suggest that 
minimal volumes ofE85 would be sold when the price discount for E85 relative to ElO was less than 22% and that 
sharply increasing sales volumes would occur when the price discount exceeds 22%. For more information on the 
observed relationship between E85 retail pricing and E85 sales volumes, see "Correlating E85 consumption volumes 
with E85 price," memorandum from David Korotney to EPA Docket EPA-HQ-OAR-2015-0111. 
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While economic theory and the illustrations above support the idea that RINs can serve 

as a mechanism to increase the production, distribution, and consumption of renewable fuels, it 

is important to note that this result is dependent on the marketplace working both efficiently and 

quickly. In reality, there is a timing component associated with each of the steps outlined above. 

Renewable fuel producers and investors must see a sustained, profitable market for renewable 

fuels before they will be willing to invest in the construction of additional fuel production 

capacity, which may take years to construct and bring online. Fuel blenders and distributors 

must see sustained profit opportunities before they are willing to invest in new infrastructure to 

increase their capacity to blend and distribute renewable fuels. Market competition must 

increase before fuel blenders and distributors are willing to pass along all of the reduced 

effective price of renewable fuel (in essence, the value ofRINs) to consumers at retail. New 

fueling infrastructure will need to be built to facilitate the growth in sales of fuels containing an 

increasing percentage of renewable fuel. And as exposure to renewable fuels increases, it will 

take some time for consumers to learn to identify value in fuel blends containing higher 

proportions of renewable fuels, as well as their vehicle's ability to handle these fuel blends and 

where they are available for purchase. 

This suggests that while the RFS program can be effective at increasing the renewable 

content of transportation fuels over time, it likely cannot substantially increase the available 

supply of renewable transportation fuels to consumers in the United States to the volumes 

envisioned by Congress in the short term. The program, as Congress clearly indicated, is 

intended to grow over a period of years. Market participants require long term certainty in 
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EPA's approach to establishing renewable fuel standards to allow them to effectively plan for the 

most efficient and least costly ways to provide the needed fuels and comply with the standards. 

EPA remains committed to promoting renewable fuel production and use in the United States, 

and we believe the RFS program will be effective in achieving this end. Due to the current state 

of the renewable fuel production, distribution, and consumption marketplace, we believe the 

required volumes of renewable fuel must be reduced below the statutory levels in the immediate 

near term. An approach that acknowledges supply constraints when determining the appropriate 

volume requirements is necessary, is consistent with the statute and Congressional intent, and is 

the intended outcome of this action. 

111. Ethanol Supply as E85 in 2016 

While the use of one gallon ofE15 can increase the amount of ethanol used by about 

50% in comparison to an energy-equivalent gallon ofEIO, the use of one gallon ofE85 can 

increase the amount of ethanol over that in an energy-equivalent gallon ofEIO by about a factor 

of nine. 87 As a result, many stakeholders focused on the potential for increases in sales of E85 to 

quickly and significantly increase total ethanol consumption. Stakeholders who believed that 

our proposed volume requirements were too high similarly focused on E85 as being an 

impractical means of exceeding the EIO blendwall. 

87 We have assmned that the ethanol content ofE85 is 74% on average, consistent with the approach taken by EIA. 
One gallon ofE85 would replace 0.79 gallon ofElO due to the energy content difference. Ethanol content of one 
gallon ofE85 would be 0.74 gal, while ethanol content of0.79 gal ofElO would be 0.079 gal. 0.74/0.079 = 9.4. 
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All stakeholders agreed that actual sales of E85 in the past have been low. A number of 

parties referenced E85 estimates made using EIA data of about 77 million gallons in 2014. This 

estimate was based on data collected from two sources: refiners and blenders, and ethanol 

production facilities. 88 After further investigation, however, we believe that this estimate is 

lower than actual E85 use. EIA's Bulk Terminal and Blender Report is administered only to 

entities with at least 50,000 barrels of product storage capacity, so production at terminals, 

ethanol production facilities, or blenders that do not meet this threshold is not reported to EIA. 

EIA also does not collect information on E85 produced using reformulated gasoline or natural 

gasoline as the petroleum based component.89 We believe that E85 produced using these 

petroleum blendstocks represents a significant portion of the total E85 produced in 2014. When 

considering the E85 production volumes reported to EIA in 2014 in light of the potential for 

production of E85 not covered by EIA' s surveys, we believe that actual E85 sales were closer to 

about 150 million gallons in 2014. Details of our analysis can be found in a memorandum to the 

docket.90 

Although 150 million gallons is about twice as high as the estimate discussed above 

based on EIA data, it still does not indicate an overall preference among FFV owners for E85 

when E85 has been available. Indeed, based on other comments received it is clear that the 

experience at retail has been mixed. Some retailers, such as 3G Energy, found that E85 sales 

88 See EIA-81 0 form, Part 5, where refiners and blenders indicate production of "Finished motor gasoline, 
Conventional, Greater than ED 55", http://www .eia.gov/survey /form/eia _ 81 0/form.pdf, and EIA-819 form, Part 6, 
where ethanol producers report "Blending to produce finished motor fuel," "Conventional, Greater than Ed55," 
http://www .eia.gov/survey /form/eia _ 819/form.pdf. 
89 As further evidence for the underestimate of E85 production at ethanol production facilities, we note that the 
reported E85 production in 2009 was -(minus)228 thousand barrels, strongly suggesting that the accounting 
involved is not based on E85 volumes alone. 
90 "Estimating E85 Consumption in 2013 and 2014," Dallas Burkholder, Office of Transportation and Air Quality, 
US EPA. November 2015. EPA Air Docket EPA-HQ-OAR-2015-0111. 
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were good and they were able to make a profit from selling it. Others, such as U.S. Ethanol, 

found E85 sales to be very poor and have consequently converted E85 tanks to other uses. Other 

retailers, including some in the Midwest, have recently made decisions to market EO in lieu of 

E85 due to greater relative consumer interest in EO in the current economic climate. There was 

no consistent trend among comments provided by parties attempting to sell E85 on the 

attractiveness of the product to FFV owners. 

Most stakeholders agreed that one important factor in low historical sales of E85 is the 

small number of retail stations offering it. According to DOE's Alternative Fuels Data Center, 

the number ofE85 stations reached 2,941 in August of2015. While the growth in E85 stations 

was substantial in late 2010 and early 2011 -equivalent to about 400 new stations per year

since then growth in the number of E85 stations has been considerably slower at about 120 per 

year. Most recently growth may have plateaued due to the lower price of crude oil, reducing the 

attractiveness of E85 to consumers and thus the willingness of retailers to invest to make it 

available at their stations. 

A number of stakeholders cited a recent grant program sponsored by USDA that is 

designed to provide a total of $100 million for updated and expanded infrastructure at retail for 

higher level ethanol blends.91 This is an important program that not only demonstrates the U.S. 

commitment to expanding the use of renewable fuels, but helps to boost private investment in 

infrastructure by providing matching funds. It is expected to increase the number of stations 

offering higher level ethanol blends by 1,486, and to increase the number of underground tanks 

91 "USDA grant program- Biofuel Infrastructure Partnership", docket EPA-HQ-OAR-2015-0111. 
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that can hold higher level ethanol blends by 515.92 While the infrastructure changes are required 

to be completed by the end of 2016, there are also opportunities for extensions of up to two 

additional years. The program supports both E15 and E85 deployment. It is unclear how many 

new E15 and E85 stations would result from this USDA program in 2016. IfE85 stations were 

installed in 2016 at a rate that rivaled the dramatic increases seen in 2010 - 2011, about 400 new 

E85 stations could be added in 2016. This would bring the total number of stations to about 

3,300. However, it is not possible to make a precise projection at this time of the impacts of this 

grant program on the number ofE85 stations that will be in operation in 2016. 

Even if the number ofE85 stations did reach 3,300 in 2016, it would represent an 

increase of only 12% in comparison to those in operation as of August, 2015. It is reasonable to 

assume that a 12% increase in the number of E85 stations would result in overall sales of E85 

increasing by 12%, all other things being equal. However, many stakeholders pointed to the 

power of high-priced RINs to motivate consumers to use more E85 and argued that larger growth 

was possible from the impact of high-priced RINs than from the growth in the number ofE85 

stations. More specifically, many ethanol proponents claimed that increasing the volume 

requirements above the levels proposed in the NPRM, even up to the statutory targets, would 

increase RIN prices, which in tum would translate into a larger retail price discount for E85 in 

comparison to gasoline. This larger price discount would make E85 more attractive to FFV 

owners, and thus sales of E85 would increase beyond a level that is merely proportional to the 

number of E85 stations. 

92 "BIP Awards by State," docket EPA-HQ-OAR-2015-0111. It is unclear how many of the 515 new tanks will be 
used for E15 versus E85, nor how many of the additiona11,486 stations will offer E15, E85, or both. 
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As discussed in more detail in Section II.E.2.ii, we agree generally that the market could 

theoretically be expected to work in this way in response to higher standards. However, we have 

investigated the specific mechanisms involved and have concluded that the process is far more 

constrained in the immediate future than most ethanol proponents believe it to be. These 

constraints, discussed further below, make it inappropriate to estimate total potential E85 

consumption based on the consumption capacity of all FFVs, or even just those FFVs with 

reasonable access to E85. It is similarly inappropriate to assume that the E85 throughput at a 

given retail station can be the same as typical throughput rates for E10. Such estimates 

demonstrate what is physically possible, not what is likely to occur given the way that the market 

actually operates under the influence of high RIN prices as evidenced by the limited growth in 

2013 despite the standards that were in place. 

Based on an analysis of available data, we have determined that at this point in the 

market's development, the constraints on the ability of applicable standards to drive increased 

consumption ofE85 in 2016 are twofold: 

* 

* 

Higher RIN prices are not likely to produce dollar-for-dollar equivalent reductions in 

E85 retail prices under current circumstances wherein the number of E85 stations is 

too few to compel competition between them 

Reductions in E85 retail prices are associated with only moderate increases in E85 

sales to FFV owners 
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As discussed in a memorandum to the docket, we found that only a minority of the value of RINs 

has been passed on to FFV owners in the past in the form oflower E85 retail prices.93 This 

effect appears to be due to the fact that there is often little incentive for wholesalers to pass the 

full value of the RIN on to retailers in the form of lower E85 prices, and/or retailers can 

maximize their overall profits by retaining much of the value of the RIN that they do receive 

rather than passing that value on to customers in an effort to increase sales ofE85. 

We have also found that greater E85 price discounts relative to gasoline have not been 

associated with the substantial increases in E85 sales volumes that would be needed to reach the 

total E85 consumption levels that some stakeholders said are possible. Based on an analysis of 

E85 consumption in five states (including the frequently cited E85 consumption data from 

Minnesota) and the E85 price reductions relative to gasoline in those states, as shown in Figure 

II.E.2.iii-1 below, we estimate that increasing the E85 price reduction from the 2014 nationwide 

average of 17.5% to 30% would have increased total2014 E85 consumption to about 200 

million gallons, an increase of only 33%. A recent paper published by Babcock and Pouliot 

estimated similar sales volumes for these price reductions, projecting that consumers would 

consume about 250 million gallons of E85 if it was priced at parity on a cost-per-mile basis with 

E10 (approximately 22% lower on a price-per gallon basis).94 

93 "An Assessment of the Impact ofRIN Prices on the Retail Price ofE85," Dallas Burkholder, Office of 
Transportation and Air Quality, US EPA. November 2015. EPA Air Docket EPA-HQ-OAR-2015-0111 
94 Babcock, Bruce and Sebastien Pouliot. How Much Ethanol Can Be Consumed in E85? Card Policy Briefs, 
September 2015. 15-BP 54. 
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Figure II.E.2.iii-1 
Estimated Nationwide Relationship Between E85 Price Reductions and Consumption in 2014 
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It is possible that significant increases in the number of retail stations offering E85 could help to 

increase E85 consumption. It is also possible that the relationship between E85 consumption and 

prices in the five states analyzed is not indicative of consumer responses in other states, but 

instead the consumer responses in other states could be more dramatic. We examined the 

potential impacts of these factors and determined that collectively it may be possible for 

nationwide E85 consumption to reach as high as 400 million gallons in 2016. This volume could 

only occur if all relevant factors were extremely favorable, and we do not consider this to be a 

likely outcome in 2016. Further discussion of these analyses can be found in a memorandum to 

the docket. 95 

Our observations and analysis lead us to conclude that if EPA were to dramatically 

increase the total renewable fuel volume requirement for 2016 above the level we proposed, in 

the near term we would expect to see sharply higher RIN prices, but this would not translate into 

95 "Correlating E85 consumption volumes with E85 price," memorandum from David Korotney to EPA Docket EPA
HQ-OAR-2015-0111 
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dramatically higher E85 sales volumes in the near term. However, sustained higher RIN prices 

would, over the longer term, be expected to provide greater incentive for the market to expand 

infrastructure. 

IV. EO Demand in 2016 

One of the ways that the RFS program can increase the supply of renewable fuels in the 

United States is by incentivizing the market to continue to transition from EO (gasoline 

containing no ethanol) to E10 and other higher level ethanol blends. While the RFS program 

provides a significant incentive for this transition, the continued availability of EO in certain 

markets is also something that we believe we must consider in determining the supply of ethanol 

in 2016. EO continues to be marketed in many parts of the country, often at a significant cost 

premium to E10, including in the Midwest where ethanol is most readily available at the lowest 

cost. In the NPRM we discussed the potential for ongoing use of EO through 2016 and into the 

future. We anticipated that EO use would remain fairly limited and would tend to decrease over 

time given the widening use of ethanol overall. We also highlighted one particular market 

segment, recreational marine engines, that we believed would be particularly difficult to 

transition from EO. While most nonroad engines in use today can operate on E10, recreational 

marine engines are a potentially special subcategory. Because such engines are used in a water 

environment there is a greater potential for water contamination of the fuel. For gasoline that 

contains ethanol, the ethanol-water mixture may then separate from the gasoline and cause 

engine damage. As a result, some recreational marine engine owners seek out EO. We believe 
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that we should take into consideration the ongoing preference for some EO in this context. 

In the NPRM we discussed our investigation into the volumes of EO that are in demand 

by owners of recreational marine engines. We expressed our view that it is most likely that any 

recreational marine engines refueled at retail service stations would use only E10 since EO is 

rarely offered at retail. Moreover, only a small minority of recreational marine engines refuel at 

marinas where EO is more likely to be available. Based on this assessment, we estimated that 

about 124 million gallons of EO would be consumed by recreational marine engines in 2016. We 

estimated that the impact of this volume of EO used in such applications on the total supply of 

renewable fuel in 2016 would be very low, and would likely be offset by the small expected use 

of E 15. As a result, we omitted EO and E 15 from the scenarios described in Table II.D .2-2 of the 

NPRM. 

Stakeholders that commented on this topic generally agreed that EO will continue to exist, 

but argued that our estimates of the likely volumes of EO were too low. For instance, in their 

joint comments on the NPRM, the American Petroleum Institute and the American Fuel and 

Petrochemical Manufacturers (API/AFPM) suggested that there is ongoing demand for EO at a 

level of at least 3% of the total gasoline pool. This would be the equivalent of about 4 billion 

gallons of EO, considerably higher than the 124 million gallons we estimated in the NPRM. 

They based this position on data from EIA on the supply of non-ethanol conventional gasoline 

from refineries, importers, and blenders, corrected to account for exports and stock changes. We 

investigated the EIA data on which the API/ AFPM comments were based, and concluded that it 

is not an appropriate basis for determining the amount of EO actually sold at retail, and thus 
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cannot be used to estimate likely EO sales. While the EIA data at issue does take into account 

the production ofE10 by large terminals from EO supplied by refiners, it does not account for 

E10 produced downstream at smaller facilities, truck blending, and blending at retail. Given that 

there are a number of states that require the supply of EO at the wholesale level explicitly to 

permit downstream blending with ethanol, the estimates of EO supply referenced by API/ AFPM 

that were generated from EIA gasoline supply data overestimate the potential demand for EO at 

retail. 96 

In response to the NPRM, a number of organizations disagreed with our assessment of 

the potential volume of EO consumed by recreational marine engines. Several stakeholders 

pointed to EPA's own NONROAD model as providing much higher estimates of total gasoline 

consumption by these engines. We agree that total gasoline consumption by recreational marine 

engines is substantial - about 1.55 billion gallons according to a recent estimate from the EPA's 

NONROAD model.97 However, we disagree that all of this volume is EO, and no stakeholders 

provided any data on actual consumption of EO by recreational marine engines. Instead, 

stakeholders pointed to anecdotal evidence that owners of recreational marine engines 

preferentially seek out EO. One stakeholder referenced data purporting to show that states with 

the greatest number of retail stations offering EO tend to also be states with the greatest number 

of registered boats. After reviewing these data we concluded that a weak correlation does exist, 

but that it nevertheless provides no straightforward mechanism to quantitatively determine the 

volume of EO consumed by recreational marine engines. Notably, the same data suggest that not 

all marinas may offer EO. As described in a memorandum to the docket, we considered several 

96 "States that require ethanol-free gasoline," docket EPA-HQ-OAR-2015-0111. 
97 "NONROAD estimate of fuel use in recreational marine," docket EPA-HQ-OAR-2015-0111. 
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different approaches to estimating the volume of EO consumed by recreational marine engines.98 

Based on the information provided by stakeholders and our own analyses, we believe that 

the volume of EO consumed by recreational marine engines or otherwise demanded by the 

marketplace could be as high as several hundred million gallons in 2016. As a result, we have 

included some estimates of EO in the volumes scenarios described in Section II.G below. Those 

scenarios demonstrate that our final volume requirements can be met even in cases where some 

volume of EO remains in the marketplace. 

v. Ethanol Supply as E15 in 2016 

In the NPRM, we discussed the fact that E15 is approved for use in model year 2001 and 

newer motor vehicles, but that we expected the volume ofE15 used in 2016 to be low. We 

based this assessment on the fact that the number of retail stations offering it at the time of the 

NPRM was only about 100 out of the approximately 152,000 retail stations in the U.S. We 

estimated that, at most, the use ofE15 in 2016 would increase total ethanol consumption by only 

about 10 million gallons. Since this volume was far lower than the volume requirements under 

consideration, and its impact in our analysis would likely be offset by the small expected use of 

EO, we omitted EO and E15 from the scenarios described in Table II.D.2-2 of the NPRM. 

While some stakeholders agreed with our assessment, others said that we had 

98 "Estimating EO use in recreational marine engines," memorandum from David Korotney to docket EPA-HQ-OAR-
2015-0111 

Page 149 of350 

ED_000738_00002507 -00149 



significantly underestimated the volume ofE15 that could be consumed in 2016, and that doing 

so biased our proposed volume requirements low. These stakeholders, including the American 

Coalition for Ethanol and Growth Energy among others, pointed to both the large number of 

vehicles that are legally permitted to use E15 and opportunities for expanding the number of 

retail stations that offer E 15. 

The number of vehicles that are legally permitted to use E15 is large. Model year 2001 

and later vehicles comprise about 85% of the current in-use fleet, or about 195 million vehicles. 

These vehicles have a total annual gasoline consumption capacity of more than 120 billion 

gallons, so changing their fuel consumption type from E10 to E15 could increase total ethanol 

consumption by more than 6 billion gallons. However, as pointed out by several stakeholders, 

being legally permitted by EPA to operate on E15 for emission compliance purposes under the 

CAA does not necessarily enable expanded use ofE15. These stakeholders highlighted that the 

operator's manuals and manufacturer warranties for vehicles manufactured before 2012 make no 

mention of E 15 because E 15 did not exist at the time that those vehicles were manufactured. 

Manufacturers have been increasingly citing E15 as an acceptable fuel in owner's manuals for 

various models since 2012, but as of today these statements are not universal for all makes and 

models. Whether these facts would cause some vehicle owners to avoid E15 is not clear. This 

situation is similar to the historical situation with E10. E10 has been permitted under the CAA 

to be used in all highway vehicles and nonroad engines for many years. Nevertheless, it took 

years for the vehicle manufacturers, especially the nonroad engine manufacturers, to warrant the 

use of E 1 0 in their products. 
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Regardless, we do not believe that the number of vehicles that are legally permitted to 

use E15, or the number of2001 or later model year vehicle owners who would choose to use it, 

are the predominant factors in determining the volume ofE15 that is likely to be consumed in 

2016. Instead, it is the number of retail stations offering E15 in 2016 that is more likely to 

determine how much E15 is actually consumed. In the time since E15 was approved for use, the 

number of retail stations registered to offer E15 has only grown to about 120, or about 0.1% of 

all retail stations, based on information collected by the RFG Survey Association.99 Based on 

comments received from retail station owners, this low number of retail stations offering E15 is 

most likely due to liability concerns. We stated our belief in the NPRM that the number of retail 

stations offering E15 is unlikely to increase dramatically by the end of2016. The recently 

announced Biofuel Infrastructure Partnership (BIP) program managed by USDA is expected to 

increase the number of underground storage tanks that can hold higher level ethanol blends by 

515 tanks, and to increase the number of stations offering higher level ethanol blends by 1, 486 

stations. However, it is not clear at present how many of these new tanks or stations offering 

higher level ethanol blends will expand E15 rather than or in addition to E85, nor how many will 

be operational in 2016 versus subsequent years. At this time, we continue to believe that the 

number of retail stations likely to offer E 15 in 2016 is unlikely to increase fast enough to provide 

a significant increase in total ethanol consumption in 2016. 

Some stakeholders said that the small number of retail stations currently offering E15 is 

not relevant when making estimates of potential E 15 sales for 2016. They claimed that the 

equipment at most retail stations is already compatible with E15, and typically cited two studies 

99 "Stations registered to offer E15," docket EPA-HQ-OAR-2015-0111. 
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as the basis for claiming that the number of stations offering E 15 could expand significantly in 

2016: one by the National Renewable Energy Laboratory (NREL), and another by Stillwater 

Associates. 100
•
101 These stakeholders argued that the number of retail stations offering E15 could 

expand by many thousands by the end of 2016 if EPA were to create the appropriate incentives 

by setting the applicable volume requirements much higher than proposed. 

In evaluating the potential for expansion of E15 offerings at retail, we think it is 

important to consider the views of those whose business entails making determinations about 

which fuels to offer at retail. This perspective was provided by the Petroleum Marketers 

Association of America, the Society of Independent Gasoline Marketers of America, and the 

National Association of Convenience Stores. These stakeholders made it clear that retailers will 

in general offer any fuel that has the potential for generating profit. However, in the specific 

case ofE15, there are liability concerns that make it less likely to be offered. 

It may be the case that much of the equipment at many retail stations is compatible with 

E15, as argued in the NREL and Stillwater studies. But stakeholders arguing that there is greater 

E15 potential than we assumed in the NPRM oversimplify the situation. In their comments, 

stakeholders representing retail like those mentioned above clarified that compatibility with E15 

is not the same as being approved for E15 use. Recently-amended EPA regulations require that 

parties storing ethanol in underground tanks in concentrations greater than 10 percent 

demonstrate compatibility of their tanks with the fuel, through either a certification or listing of 

10° K. Moriarty and J. Yanowitz, "El5 and Infrastructure," National Renewable Energy Laboratory, May 2015. 
Attachment 3 of comments submitted by the Renewable Fuels Association. 
101 Stillwater Associates, "Infrastructure Changes and Cost to Increase RFS Ethanol Volumes through Increased El5 
and E85 Sales in 2016," July 27,2015. Submitted with comments provided by Growth Energy. 
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underground storage tank system equipment or components by a nationally recognized, 

independent testing laboratory for use with the fuel, written approval by the equipment or 

component manufacturer, or some other method that is determined by the agency implementing 

the new requirements to be no less protective of human health and the environment. The use of 

any equipment to offer E 15 that does not satisfy these requirements, even if that equipment is 

technically compatible with E15, would pose potential liability for the retailer, including 

concerns related to liability for equipment damage. Few retailers would be willing to assume 

such liability, according to comments submitted by their national associations. This issue is of 

particular concern for underground storage tanks and associated hardware, as the documentation 

for their design and the types of materials used, and even their installation dates, is often 

unavailable. 

Insofar as equipment can be verified as being compatible with E15 and is approved as 

such by a testing laboratory such as Underwriter's Laboratory, many retailers are still left with 

significant concerns about liability for misfueling. Notwithstanding EPA regulations that require 

pump labeling, a misfueling mitigation plan, surveys, product transfer documents, and approval 

of equipment configurations, retailer associations indicated that many retail stations owners are 

nevertheless concerned about litigation liability for misfueling, either for vehicles manufactured 

before 2001 or for nonroad engines. This concern creates a disincentive for many retailers to 

offer E15. While such disincentives are not insurmountable, they do represent a constraint that 

we must take into consideration. 

Apart from retail stations that may already have equipment that could be used to offer 
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E15, some stakeholders pointed to the potential for new equipment to be installed at retail, citing 

a number of companies which have plans for adding E15 dispensing capabilities to retail 

stations. However, even if all planned installations sponsored by these companies occurred by 

the end of2016, they would only expand the number of retail stations offering E15 by a few 

hundred based on information provided by stakeholders in their comments. The matching funds 

provided by the USDA BIP program described above may be leveraged by these stakeholders to 

allow these increases in E15 retail outlets and even more to materialize. 102 However, it is not 

clear how many additional stations will be able to offer E15 as a result of the BIP program in 

2016 specifically, since the program provides for extensions of the equipment installation 

timelines into 2018. Even if most of the retail stations that have been targeted by the BIP 

program were upgraded to offer E15 and this occurred by the end of2016, they would not all 

offer E 15 for all of 2016. Instead, there would be a ramp up of stations offering E 15 throughout 

2016. Effectively, then, an average of only about 700 might be offering E15 for all of 2016. 

Since actual experience with E15 sales is so limited, we cannot conduct a detailed analysis of 

potential E15 volumes as we did for E85. However, we can make an estimate based on historical 

gasoline retail station throughout. If all of these retail stations also offered E1 0, and the fuel 

throughput was the same for both E 10 and E 15 at each retail station, the total increase in ethanol 

consumption due to increased use of E 15 would be about 17 million gallons in 2016. 103 

We do not believe, based on past experience, that the core concerns retailers have with 

liability over equipment compatibility and misfueling would change if the RFS volume 

102 "USDA announces state finalists for the Biofuel Infrastructure Partnership," docket EPA-HQ-OAR-2015-0111. 
103 Per-station annual gasoline throughput is about 916 thousand gallons. If a retail station offers both ElO and El5 
at equivalent pricing on an energy basis, the annual sales of each would be 458 thousand gallons. For 700 stations, 
total El5 sales would be 320 mill gal, which would displace about 315 mill gal ElO. 15% x 320- 10% x 315 = 17. 
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requirements were increased significantly. Therefore, setting higher volume requirements would 

be unlikely to result in dramatic increases in the number of additional retail stations offering E15 

in 2016 beyond those that may be upgraded through USDA's BIP program. As a result, we do 

not believe that the E 15 expansion can occur on the scale and timeframe that ethanol proponents 

believe it can. However, we do believe that retail infrastructure can and will change to offer 

more E15. To the degree that E15 is used, the volume ofE85 that might be needed to reach a 

given volume of ethanol supply above the E10 blendwall would be less. Therefore, in the 

scenarios described in Section II.G below, we note that E15 could be used in addition to E85 to 

result in ethanol use above the E10 blendwall. 

v1. Total Ethanol Supply in 2016 

The total volume of ethanol that can be supplied in 2016 is a function of the respective 

volumes ofE10, E15, and E85 that we believe can be supplied, while accounting for some EO. 

Assuming that the total demand for gasoline energy is independent of the amounts of each of 

these types of fuel (16.85 Quadrillion Btu based on the October, 2015 version ofEIA's Short

Term Energy Outlook), estimating the volumes of EO, E15, and E85 that will be supplied 

provides an estimate of the remaining portion of the gasoline fuel pool which is E 10. 

As discussed earlier, we continue to believe that the volumes of EO that are both in 

demand and needed to address potential water contamination in recreational marine engines will 

be very small in comparison to total gasoline demand. While information provided by 
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stakeholders was not sufficient to permit us to precisely estimate EO volumes, we investigated 

several different approaches in a memorandum to the docket that resulted in a range of about 100 -

300 million gallons. For the purposes of estimating total ethanol supply, we have assumed an EO 

supply of200 million gallons. Actual volumes of EO used in recreational marine engines in 2016 

may be higher or lower than this level, but we do not expect them to be significantly different 

than 200 million gallons. This would effectively reduce the total supply of ethanol by 20 million 

gallons relative to a scenario where all gasoline contained at least 10% ethanol. 

Similarly, we continue to believe that supply ofE15 will be very small in 2016. As 

described earlier, the primary limitation in E 15 supply is the small number of retail stations 

offering it. While the number ofE15 stations can grow significantly in 2016, we do not believe 

that it can reach the many thousands that some stakeholders said was possible given that the total 

number of such stations is about 120 currently and stakeholders representing retail service 

stations have cited potential liability as an ongoing concern. For the purposes of estimating total 

ethanol supply, it might be possible that total E15 supply in 2016 could reach 320 million 

gallons, based on an estimate of an average of about 700 stations offering E15 in 2016 as 

described in Section II.E.2.v. Actual volumes ofE15 in 2016 may be higher or lower than this 

level, but 320 million gallons represents our best estimate of the most likely maximum volumes 

that can be reasonably be attained by a market responsive to the RFS. This would effectively 

increase the total supply of ethanol by 17 million gallons relative to a scenario where the 

volumes assumed here to be used as E15 are instead used as E10. 

Finally, our detailed analysis ofE85 has led us to conclude that the very large volumes 
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suggested by some stakeholders are out of reach of the market in 2016, given the various 

constraints. Even if the number of stations offering E85 continues to grow and the price of E85 

continues to fall relative to E10, it is highly unlikely that E85 volumes in 2016 can exceed 

several hundred million gallons. For the purposes of estimating total ethanol supply, we have 

estimated that total E85 supply in 2016 will reach 200 million gallons, based on an estimate of 

growth in the number ofE85 stations to about 3,200 and an E85 price discount of22% relative to 

El0. 104 Actual volumes ofE85 in 2016 may be higher or lower than this level, but 200 million 

gallons represents our best estimate of the most likely maximum volumes that can be attained by 

a market responsive to the RFS standards. This amounts to an increase in ethanol supply of 

about 132 million gallons relative to a scenario where the volumes assumed here to be used as 

E85 are instead used as E10. 

Based on these estimates of EO, E15, and E85 supply, we have determined that 139.33 

billion gallons of E 10 would be supplied in order to ensure that the full gasoline pool provides 

the 16.85 Quadrillion Btu that EIA has projected will be in demand in 2016. The combined 

contributions from E10, E15, and E85 would produce a total ethanol supply in 2016 of 14.13 

billion gallons, equivalent to a poolwide average ethanol content of about 10.09%. This volume 

of ethanol would be composed of cellulosic ethanol, advanced ethanol such as imported 

sugarcane ethanol, and conventional ethanol such as that produced from com starch. 

Table II.E.2.vi-1 
Gasoline Volumes Used To Determine Ethanol Su in 2016 

104 A 22% reduction in the price ofE85 relative to the price ofElO would ensure that the price of the two fuels are 
equivalent on the basis of energy content. 
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EO 200 0 0.03 
E10 139,325 13,932 16.77 
E15 320 48 0.04 
E85 200 148 0.02 
Total 140,045 14,128 16.85 

We recognize that the market may not necessarily respond to the final volume requirements for 

2016 to produce the volumes of EO, E10, E15 and E85 noted in Table II.E.2.vi-l. However, we 

believe these volumes are reasonable estimates for use in deriving the final total renewable fuel 

volume requirement for 2016. 

3. Biodiesel and Renewable Diesel 

While the market constraints on ethanol supply are readily identifiable as being primarily 

in the areas of refueling infrastructure and ethanol consumption, it is more difficult to identify 

and assess the market components that limit potential growth in the use ofbiodiesel in 2016. 

Nevertheless, a review of the historical supply volumes ofbiodiesel and renewable diesel, 

particularly in 2013, indicates that the growth in supply of these fuels for use in transportation 

fuel in the United States has constraints. 

In 2013 there were two very strong incentives for the increased production, import, and 

use ofbiodiesel and renewable diesel in the United States. For the first time in the history of the 

RFS program, the total renewable fuel standard could not be satisfied by using the minimum 

amount ofbiodiesel and renewable diesel required by the BBD volume requirement and blending 
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ethanol as E10. Due to the challenges associated with expanding ethanol consumption through 

increased sales volumes ofE15 and E85 mentioned above, there was a strong demand for non-

ethanol fuels. RIN prices for all types ofRINs rose as obligated parties sought to meet their RFS 

obligations. In addition to the incentives provided by the RFS requirements and resulting high 

RIN prices, the biodiesel blender's tax credit was in place throughout 2013, providing a strong 

economic incentive for biodiesel growth. With these strong incentives in place, the supply of 

biodiesel and renewable diesel used in transportation fuel in the United States increased 

significantly in 2013 (see Figure II.E.3-1 below). 

Figure II.E.3-1 
Biodiesel and Renewable Supply by Year (20 11-20 15) 

• • 

Despite these large increases in the supply ofbiodiesel and renewable diesel, the number 

ofRINs available to meet the obligated parties' renewable volume obligations fell short of the 

required volume by about 820 million RINs. This provides a strong indication that the biodiesel 
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and renewable diesel supply in 2013 was limited; if this were not so then we would have 

expected that the strong demand for RINs in 2013 combined with the availability of the biodiesel 

blenders tax credit would have resulted in sufficient production, import, and use ofbiodiesel and 

renewable diesel to satisfy the 2013 RFS volume requirements. The situation in 2014 and 2015 

is more ambiguous, since there were no final RFS standards in place during 2014 and the first 11 

months of 2015 and the availability of the biodiesel blenders tax credit for these years has been 

very uncertain. Nevertheless, we believe the growth in biodiesel and renewable diesel supplies 

in 2014 and 2015, together with the market performance in 2013, indicates that while there is 

significant opportunities for growth in the supply ofbiodiesel and renewable diesel, supply will 

be constrained in some way in 2016. The sections that follow discuss the many different factors 

that may constrain the supply ofbiodiesel and renewable diesel in 2016. 

1. Feedstock availability 

Biodiesel and renewable diesel are produced from biogenic oils, fats, and greases. These 

can be oils, fats, and greases that are produced as by-products and collected from other 

industries, oils, fats, and greases recovered from waste streams, or virgin vegetable oils. 

Increasing the feedstock available for biodiesel and renewable diesel can be done both by 

diverting feedstocks from other existing uses, increasing the recovery rate of potential feedstocks 

from waste streams, or increasing the global supply of vegetable oils through greater oil crop 

cultivation and yields. 
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Several stakeholders claimed that the level ofbiodiesel feedstock supply that could be 

available in 2016 combined with the biodiesel and renewable diesel production capacity that 

already exists warrant an increase in the required volumes of advanced biofuel and total 

renewable fuel compared to those we proposed in the NPRM. For instance, the National 

Biodiesel Board (NBB), in support of their claim that up to 3.4 billion gallons of biodiesel could 

be available in 2016, submitted a study by LMC International entitled "Current and Future 

Supply of Biodiesel Feedstocks." This study concluded that feedstock availability is not a 

limiting factor for increasing BBD volumes; there is increased availability of qualifying waste 

fats, greases, and inedible com oil, as well as soy, canola and other vegetable oils. According to 

the study, in 2015 there is enough qualifying feedstock for 6.8 billion gallons ofbiodiesel 

globally, and by 2020, there is likely to be sufficient feedstock to support at least 8.5 billion 

gallons of biodiesel. 

The LMC International study did not specifically provide estimates of feedstock 

available for use in the U.S. in 2016, making it difficult to determine how the study might affect 

our determination of applicable volume requirements for 2016. Moreover, we believe the LMC 

International study contains an erroneous assumption which contributes to an overestimation of 

feedstock availability. When estimating availability the study considers the maximum 

theoretical amount of oil that could be extracted from an oilseed, or "oil in seed", versus the 

amount of oil that is actually expected to be extracted/produced. In reality some amount of the 

soybean supply is not crushed to produce oil but instead is fed directly to livestock, while in 

other instances the soybean is crushed and oil is extracted but the oil is added to feed and thus 

does not enter the oil market. Adding additional soy bean crushing capacity is possible, but 
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would require a strong market signal and take time to construct and bring online. It is unlikely 

that significant new soy bean oil crushing capacity could be brought online in time to impact the 

feedstock available for biodiesel and renewable diesel production in 2016. These assumptions 

result in oil supply estimates that are in some cases significantly higher than USDA estimates. 

For example, LMC International's estimates ofU.S. soybean oil production is more than 80 

percent greater than that reported by USDA-WASDE for recent years. 

The LCM International study also did not attempt to project the quantity of feedstock that 

would actually be available for biodiesel and renewable diesel production in light of the demand 

for these feedstocks from other industries. Currently there is significant competing demand for 

the feedstocks that can be used to produce biodiesel and renewable diesel from the food, 

livestock feed and oleochemical industries. Existing feedstock supplies are typically already 

under contract and/or already set up for certain distribution pathways to end use. These can and 

do change over time, but they cannot reasonably be expected to do so immediately. 

Furthermore, even when feedstocks are moved into biodiesel and renewable diesel production, it 

often means a shifting around of feedstocks, rather than an overall growth in total feedstock 

production. The existing competing demand for these feedstocks does not go away. If, for 

example, soy oil feedstocks are drawn away from food use to biodiesel use in response to the 

recent FDA regulations (as discussed below), it may result in other oil that was being used to 

produce biodiesel, such as palm or canola oil, now shifting to food use. 

Finally, the LMC study did not take into consideration the volumes of feedstocks already 

devoted to biodiesel and renewable diesel production in the U.S. and abroad. For perspective, 
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according to Statista, 2014 production ofbiodiesel from the top 15 producing countries was 6.8 

billion gallons. 105 This indicates that a considerable amount of the available global feedstock 

estimated by LMC is already being used for biofuel production, and that much of that biofuel is 

being used in countries outside the US. In essence, the study provides a hypothetical upper limit 

of BBD oil supply worldwide, not an assessment of the feedstocks available to be used to 

produce biodiesel and renewable diesel for consumption in the United States in 2016. 106 

The American Soybean Association similarly provided information on higher potential 

volumes ofbiodiesel feedstock in 2016. They pointed out that demand for U.S. soybean oil for 

food use began to decline following the U.S. Food and Drug Administration's (FDA) action in 

2003 to require food manufacturers to include trans-fats on nutrition labels. They stated that the 

likely continued displacement of additional soy oil from food use would make additional soy oil 

available for biodiesel feedstock. We acknowledge the trend of declining soybean oil use in 

food, and believe it will continue as a result of a June 2015 FDA determination requiring the 

elimination by 2018 of all partially hydrogenated oil in food use. To the extent that soy oil is 

being phased down for food purposes, some supply of soy oil will likely become available for 

other uses, such as biodiesel production. However, the impact on biodiesel production volumes 

is not likely to be substantial, particularly for 2016, for two reasons. First, the FDA action will 

not be complete until 2018. Second, as mentioned above, the removal of some soy oil from food 

will likely be offset by an increase in the use of other oils in food, with a corresponding 

105 The world's biggest biodiesel producers in 2014, by country. Statista, Accessed 9/22/2015 
http://www .statista.com/statistics/2714 72/biodiesel-production-in-selected-countries/ 

106 We note that a significant portion of the global biodiesel production uses palm oil as a feedstock, which is not a 
qualifYing feedstock in the RFS program. This this production volume is not directly comparable with 6.8 billion 
gallons of qualifYing biodiesel feedstock identified in the LCM International study. 
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reduction in the availability of those other oils for use in making biodiesel. As a result there may 

be no net impact on biodiesel feedstock supply but rather just a shifting of oils used for different 

purpose. 

We also received comments challenging the availability of additional biodiesel 

feedstocks and thus the opportunity for increased BBD production. The International Council on 

Clean Transportation and the Union of Concerned Scientists submitted a study "Projections of 

U.S. Production of Biodiesel Feedstock" by Professor Brorsen at the University of Oklahoma. 

Professor Brorsen considered all the major sources of U.S. biodiesel feedstock and developed 

projections of their availability through 2019. The conclusion of the study is that the potential to 

expand biodiesel production from the feedstocks in the U.S. is quite limited without substantially 

increasing feedstock prices. The study estimated that the U.S. agricultural sector can increase 

production of fats/oils beyond 2014levels by 30 million gallons in 2015,29 million gallons for 

2016, and 25 million gallons in 2017. Thus, according to the study, higher volumes ofbiodiesel 

in 2016 beyond the approximately 30 million gallons from the U.S. agricultural sector would 

have to come from diverting existing feedstocks from current uses, increasing the supply of 

recovered waste feedstocks, or increasing imports of feedstock or finished biodiesel or renewable 

diesel, which the study did not address. 

We acknowledge that the world supply of oils, fats, and greases that are suitable 

feedstocks for biodiesel and renewable diesel production has grown and can continue to grow 

over time. Nevertheless, diverting biodiesel and renewable diesel feedstocks from current uses 

and increasing total feedstock availability will take time. We believe that this supply can 
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continue to grow as more oilseed crops are planted, productivity from existing crops increases, 

and recovery rates of waste, fats, oils, and greases adds to the total available supply. The recent 

development and commercialization of the non-food grade com oil extracted from distillers dried 

grains at ethanol plants has also added to the total supply ofbiodiesel and renewable feedstocks. 

At the same time, all biodiesel feedstocks are not created equal. They have different markets and 

require different product handling and process steps, techniques, and conditions to maintain 

necessary product quality. As individual production facilities are designed to operate on the 

sources of feedstock available in their local area, growth in other types of feedstocks, even if 

they have access to it and have production capacity to handle it, does not necessarily allow them 

to simply increase production. 

As the volume of feedstocks expands, the infrastructure for storing the feedstock and 

distributing it to biodiesel and renewable diesel production facilities will also need to expand. 

This will require changes to a number of industries depending on the feedstock, potentially 

including rail cars, barges, trucks, and oil storage facilities. If supply ofbiodiesel and renewable 

diesel feedstocks are being sourced internationally, it would also involve expansion of import 

and export facilities. 

It is also worth highlighting that over time the opportunity for continued growth in the 

feedstocks currently used to produce biodiesel and renewable diesel may begin to plateau, and 

the volumes of these fuels along with it unless there is a breakthrough in the development of new 

feedstocks. The bump up in supply brought about by large increases in palm oil production, com 

oil extraction, and the increased recovery of waste fats, oils, and greases is limited, and may soon 
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near its practical limit. There has been considerable research and development for many years in 

the potential for algal bio-oils and other new oilseed crops that could be grown on marginal lands 

that could serve as a feedstock for biodiesel and renewable diesel. However, the promise of 

large volumes of algal bio-oils and alternative oilseed crops remains in the future, well beyond 

the timeframe of the 2016 standards, and near term feedstock supply increases are likely to be 

incremental. 

n. Biodiesel and Renewable Diesel Production Capacity 

As highlighted in the NPRM, the total capacity of all registered biodiesel and renewable 

diesel production facilities in the United States currently exceeds 2. 7 billion gallons. In addition 

to the domestic production capacity, there is also significant registered capacity overseas. 

Historically domestic biodiesel production rates have been well short of the production capacity, 

with facility utilization rates often less than 50%. The reason for this is that the capital cost 

associated with biodiesel production is a relatively small portion of the cost of biodiesel, 

allowing facilities to build excess capacity to allow for expansion later as the market develops 

and grows. The economies of scale associated with biodiesel facilities are also fairly low 

relative to other types of renewable fuel, allowing biodiesel production facilities operating at low 

utilization rates or very small biodiesel facilities to be economically viable by taking advantage 

of low priced local feedstock supplies. 

The situation is quite different however, for renewable diesel, where the hydrotreating 
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necessary to convert the oil into diesel fuel requires considerably more capital, economies of 

scale require facilities to be relatively large, and the size and complexity of the facilities require 

much more time for financing, design, construction, and commissioning. This helps explain why 

renewable diesel production facilities are far fewer in number, have much larger production 

capacities on average, and why the volume of renewable diesel production has grown more 

slowly. 

NBB in their comments pointed to the currently existing and registered production 

capacity as evidence to support its projection of how much biodiesel and renewable diesel could 

be supplied in 2016. However, while there is certainly potential to increase utilization of the 

existing production facilities it is uncertain what steps would have to be taken to increase 

production rates at these facilities. There is therefore uncertainty associated with the ability for 

an appreciable number of registered biodiesel and renewable diesel production facilities to 

simultaneously increase production rates given the constraints raised elsewhere in this section. 

Furthermore, different facilities are designed to handle different feedstocks (e.g., facilities 

processing waste fats oils and greases require different pre-processing steps and different 

feedstocks produce fuels with different cold weather performance, necessitating different 

mitigating actions), and often process feedstocks sourced locally, so increasing volumes of other 

types of feedstocks, or feedstocks in other locations does not mean excess production capacity 

can immediately be utilized. Consequently, while we do not believe biodiesel and renewable 

diesel production capacity will likely be a constraining factor in biodiesel and renewable diesel 

production in 2016, reaching the 3.4 billion gallons suggested by NBB would likely require the 

addition of new production capacity. 
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111. Biodiesel and Renewable Diesel Import Capacity 

Another important market component in assessing biodiesel and renewable diesel supply 

is the potential for imported volumes and the diversion ofbiodiesel and renewable diesel exports 

to domestic uses. In addition to the approximately 500 million gallons imported into the U.S. in 

2014, there were about 80 million gallons exported from the United States to overseas markets in 

2014. While 2015 is not yet over, similar trends have been experienced in 2015. Given the right 

incentives, it might be possible to redirect a portion of the biodiesel consumed in foreign 

countries to use in the U.S. in 2016. However, the amount ofbiodiesel and renewable diesel that 

can be imported into the United States is difficult to predict, as the incentives to import biodiesel 

and renewable diesel to the U.S. are a function not only of the RFS and other U.S. policies and 

economic drivers, but also those in the other countries around the world. These policies and 

economic drivers are not fixed, and change on a continual basis. Over the years there has been 

significant variation in both the imports and exports ofbiodiesel and renewable diesel as a result 

of varying policies and relative economic policies (See Figure II.E.3.iii-1 below). This includes 

a period from 2004 to 2008 when biodiesel and renewable diesel imports and exports were both 

simultaneously large due to the so-called "splash and dash" practices of importing biodiesel to 

the U.S., blending it with a small volume of petroleum based diesel to get the U.S. biodiesel 

blenders tax credit, and then exporting it to Europe where it received additional tax benefits. 

Because of biodiesel demand in other countries and potential biodiesel distribution constraints in 

the United States, maintaining or increasing import volumes ofbiodiesel and/or renewable diesel 
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while at the same time decreasing export volumes may not be feasible in 2016. For example, as 

discussed above, the combination of the RFS mandate and the biodiesel blender's tax credit 

provided very large economic incentives for the use ofbiodiesel in the U.S. in 2013. Yet despite 

this incentive, biodiesel exports were also at historic highs. Furthermore, a portion of the 

reported imports and exports is simply trade across the border with Canada. The exported 

biodiesel satisfies biodiesel mandates in Canada, while also helping to minimize biodiesel 

transportation costs in situations where the available supply for markets near the border happens 

to lie in the other country. Thus, on an annual basis we experience both exports to Canada and 

imports from Canada simply due to market constraints related to biodiesel distribution. 

Figure II.E.3.iii-1 
Biodiesel and Renewable Diesel Imports and Exports (2011-2015) 

II I I I I 

Nevertheless, as evidenced in 2015 we have clearly been experiencing some upward 

growth in imports of biodiesel and renewable diesel. Much of the increase in biodiesel imports 
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in 2015 has been from grandfathered facilities that are exempt from the 20% lifecycle GHG 

reduction requirement. Fuel from these facilities qualifies for D6 RINs that can be used to 

satisfy the total renewable fuel standard. 

In order for foreign biodiesel and renewable diesel producer to increase their imports into 

the U.S., they will need to either increase their total production (which may require building new 

production capacity), or divert exports from domestic use and/or other foreign markets currently 

relying on these volumes to meet their own requirements. If the former, it may require the 

expansion of foreign distribution and export capacity which will take some time to put in place. 

If the latter, it will require a number of changes, including: 

• A clear economic advantage (e.g., higher prices) for exports to be directed to the 

U.S. relative to other destinations 

• Time to renegotiate existing contracts and commitments 

• Certainty that economic and political conditions won't change that ultimately 

undermine such a decision 

• Time to expand available U.S. import terminal facilities, including not only 

tankage, loading, and offloading infrastructure, but also the rail and truck fleet 

necessary to transport the fuel from the import terminal to new markets. 

All of this can and is expected to occur over time, however the degree to which this can be 

accomplished in the coming year is uncertain. 
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To demonstrate the uncertainty associated with increasing biodiesel and renewable 

imports it is instructive to consider the case of imports from Argentina in recent years. Several 

stakeholders expressed concern that Argentina would significantly increase exports ofbiodiesel 

to the U.S. in 2016, and that this potential for increased imports must be accounted for in the 

determination of the applicable 2016 volume requirements. 107 This concern was based on the 

facts that pre-existing opportunities for export to European countries had recently been closed 

off, and the EPA had recently approved an alternative biomass tracking program for Argentina 

which commenters assumed would make it easier for Argentinean biodiesel producers to 

document that their product complies with the land use provisions associated with the RFS 

definition of renewable biomass. Some stakeholders suggested that imports of Argentinean 

biodiesel could be as high as several hundred million gallons in 2016. Our review of the 

available information, including that submitted by other stakeholders, does not support this view. 

For instance, the approval of the alternative biomass tracking program for Argentina was not 

followed by a sudden increase in imports to the U.S. as shown below. In fact, imports actually 

declined compared to months immediately preceding that approval. 108 

107 There have also been imports ofbiodiesel from other countries, but by and large such biodiesel did not qualify as 
advanced biofuel. 
108 While it is possible that the full impact of EPA's approval of the alternative biomass tracking program for 
Argentina is not yet reflected in the data (i.e., that it will take longer for the effects to be seen), we note that there are 
elements of the approved tracking program that are considerably more exacting than the pre-existing renewable 
biomass verification process, so we are not persuaded that EPA's approval will in fact lead to an increase in 
Argentinean biodiesel imports. 
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Additionally, the annualized volume of imported Argentinean biodiesel for 2015, based 

on data collected through July, is 94 million gallons. This level is far less that the potential 

volumes projected by the National Biodiesel Board and several others. Brazil has also just 

recently proposed increasing its biodiesel mandate from 7% to 8% in 2016, which may provide 

another attractive destination for exports of Argentinean biodiesel. 109 There are also indications 

that Argentina's production ofbiodiesel in 2015 will be significantly reduced compared to prior 

years. 11° Finally, Argentina has changed the applicable tax on exported biodiesel several times 

since the beginning of2015, highlighting the uncertainty associated with projecting potential 

future imports into the U.S. 111 Based on these facts, we believe that the volume ofbiodiesel and 

renewable diesel imported from Argentina in 2016 is likely to be far less than the several 

109 "Brazil Proposes Raising Biodiesel Mandate To B10," docket EPA-HQ-OAR-2015-0111. 
110 "Argentina's biodiesel output to drop 30% in 2015- Industry group," docket EPA-HQ-OAR-2015-0111. 
111 "Argentina changes biodiesel export tax- Biofuels Digest," docket EPA-HQ-OAR-2015-0111. 
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hundred million gallons suggested by some commenters. 

IV. Biodiesel and Renewable Diesel Distribution Capacity 

While biodiesel and renewable diesel are similar in that they are both diesel fuel 

replacements produced from the same types of feedstocks, there are significant differences in 

their fuel properties that result in differences in the way the two fuels are distributed and 

consumed. Biodiesel is an oxygenated fuel rather than a pure hydrocarbon. It cannot currently 

be distributed through most pipelines due to contamination concerns with jet fuel, and often 

requires specialized storage facilities to prevent the fuel from gelling in cold temperatures. A 

number of studies have investigated the impacts of cold temperatures on storage, blending, 

distribution, and use ofbiodiesel, along with potential mitigation strategies. 112
•
113

•
114 Renewable 

diesel, in contrast, is a pure hydrocarbon fuel that is nearly indistinguishable from petroleum 

based diesel. As a result, there are fewer constraints on its growth with respect to distribution 

capacity. 

Comments we received from stakeholders on biodiesel supply challenges related to 

biodiesel distribution, storage, or use due to cold temperatures reveal differing opinions on the 

degree to which this may be a constraint on the growth of biodiesel and renewable diesel. The 

112 "Biodiesel Cloud Point and Cold Weather Issues," NC State University & A&T State University Cooperative 
Extension, December 9, 2010. 
113 "Biodiesel Cold Weather Blending Study," Cold Flow Blending Consortium. 
114 "Petroleum Diesel Fuel and Biodiesel Technical Cold Weather Issues," Minnesota Department of Agriculture, 
Report to Legislature, February 15,2009. 
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National Biodiesel Board stated that there are no constraints related to the distribution of 

biodiesel and renewable diesel because options such as heated storage tanks and the use of 

biodiesel produced from feedstocks with better cold temperature properties are available to 

address the issue. They pointed specifically to some states which require the use ofbiodiesel 

year-round. Others, such as Country Mark, indicated that they or their members stop blending 

biodiesel in the winter months. These comments suggest that the constraints on biodiesel supply 

due to cold temperatures may not be as pronounced as suggested in the NPRM, but that they 

continue to exist. Furthermore, the existence of methods for addressing potential challenges 

related to the cold temperature issues associated with biodiesel does not mean that these 

solutions can be employed nationwide in 2016. Since the market will determine the specific 

types and amounts of renewable fuels to use to meet the applicable volume requirements, 

investments and actions needed to address cold weather issues will certainly be a consideration 

for some parties, and their hesitancy to blend biodiesel in winter months may constrain the total 

supply ofbiodiesel in 2016. 

Another factor potentially constraining the supply of biodiesel is the number of terminals 

and bulk plants that currently distribute biodiesel. At present there are about 600 distribution 

facilities reported as selling biodiesel either in pure form or blended form. 115 Our review of these 

locations indicates that the vast majority of them are what we refer to as bulk plants. These are 

not the major gasoline and diesel distribution terminals, but rather much smaller terminals that 

receive diesel fuel mostly by truck from the major terminals. These 600 facilities are a small 

115 List ofbiodiesel distributers from Biodiesel.org website (http://biodiesel.org/using-biodiesel/finding
biodiesel/locate-distributors-in-the-us/ distributors-map). Accessed 10/8/15. 
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subset of the 1400 terminals and approximately 9000 bulk plants nationwide. 116 This small 

subset, however, appears to be concentrated in most of the population centers of the country, in 

addition to the Midwest. As a result, as the market continues to expand, it may require greater 

investment per volume ofbiodiesel supplied, as the new biodiesel distribution facilities will 

generally have access to smaller markets than the existing facilities, or face competition from 

existing distribution facilities. 

Transportation of biodiesel to and from the terminals and bulk plants is also an important 

consideration. There are two aspects to the distribution infrastructure of importance here; the 

distribution of biodiesel in pure/near pure form from biodiesel production or import facilities to 

terminals and bulk plants, and the distribution from the terminals/bulk plants in blended form to 

retail stations. As mentioned above, the unique properties ofbiodiesel have precluded blends 

from being transported in common carrier pipelines either in pure form (B 1 00) or in blended 

form (such as B5 or B20). NBB has been working with the pipeline industry for many years in 

an effort to enable biodiesel blends to be transported by pipeline, as the ability to transport 

biodiesel by pipeline would quickly open new markets in farther ranging locations. In 2013 a 

major pipeline approved the transport oflow level biodiesel blends (B5) in limited pipeline 

segments that do not carry jet fuel. 117 While an important step, the pipeline segments that have 

been approved to ship biodiesel blends only serve a small portion of the U.S. market. 

116 Number of terminals from the American Fuel and Petrochemical Manufacturer's (AFPM) website, "AFPM 
Industry 101, Fuels Facts", (http://education.afpm.org/refining/fuels-facts/). Accessed 10/28/15. Number of bulk 
plants from the Regulatory Impact Analysis for the Heavy-Duty Engine and Vehicle Standards and Highway Diesel 
Fuel Sulfur Control Requirements, EPA420-R-00-026, December 2000. 
117 Sapp, Meghan. "Colonial Pipeline to Start B5 Transportation in Georgia." Biofuels Digest. March 19, 2013. 
Available online: http://www. biofuelsdigest.com/bdigest/20 13/03/19/colonial-pipeline-to-start -b5-transportation-in
georgia/ 
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In lieu of pipeline transport, biodiesel currently relies primarily on rail car, barge, and 

especially tanker truck fleets for distribution from production and import facilities to blending 

terminals and bulk plants. Due to the unique properties ofbiodiesel, such transport typically has 

required the use of heated/insulated tanks, especially in winter to keep the product from gelling 

or freezing. This requirement for specialized equipment increases the cost of biodiesel 

distribution and further limits the speed at which biodiesel distribution can grow. Increasing 

biodiesel distribution capacity is not simply a matter of shifting barge/rail/truck infrastructure 

from other competing uses, as it may require specialized and/or purpose built equipment. The 

result of this has been that in order to respond as quickly as possible to market demand, biodiesel 

distribution has often instead been met using the existing non-specialized tanker truck fleets 

where the haul distance is limited -limiting the time the fuel is exposed to cold temperatures. 

While the use of the existing tanker trucks expands the volume of biodiesel that can be 

transported, it also limits the distribution ofbiodiesel to a smaller geographic area near 

production and distribution facilities. This then translates into the need for more and disparately 

located production facilities and import terminals. Once blended with diesel fuel at the bulk 

plant, further distribution concerns are typically minimized by shorter transportation distances 

between the bulk plants and retail stations and lower biodiesel blend ratios that have fewer cold 

weather limitations. 

The net result is that the expansion of terminals and bulk plants selling biodiesel and 

biodiesel blends, and the distribution infrastructure necessary to transport biodiesel to and from 

these facilities, is a significant challenge facing the rapid expansion ofbiodiesel. This is an area 

in which the biodiesel industry has made steady progress over time, and we anticipate that this 
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steady progress can and will continue into the future, particularly with the ongoing incentive for 

biodiesel growth provided by the RFS standards. As with many of these potential supply 

constraints, however, increasing the biodiesel distribution capacity will require time, limiting the 

potential growth in 2016. 

v. Biodiesel and Renewable Diesel Retail Infrastructure Capacity 

For renewable diesel, we do not expect that refueling infrastructure (e.g. refueling 

stations selling biodiesel blends) will be a significant limiting factor in 2016 due to its similarity 

to petroleum based diesel and the relatively small volumes expected to be supplied in the United 

States. The situation is different, however, for biodiesel. Biodiesel is typically distributed in 

blended form with diesel fuel as varying blends from B2 up to B20. Biodiesel blends up to and 

including B20 can be sold using existing retail infrastructure, and generally does not require any 

upgrades or modifications at the retail level. Expanding the number of refueling stations offering 

biodiesel blends is therefore constrained less by the retail facilities themselves, and more by the 

lack of nearby wholesale distribution networks that can provide the biodiesel blends to retail. 

EPA is currently unaware of reliable data on the number of retail stations that offer 

biodiesel blends nationwide. The website Biodiesel.org shows the names and locations of 1090 

stations that currently offer biodiesel blends. 118 Based on the amount ofbiodiesel sold in the 

United States in recent years, however, we think this is a significant underestimate. This is 

likely due to the fact that diesel fuel that contains 5% or less biodiesel can be sold without 

118 http:/ /biodies el.org/us ing-biodiese 1/finding-biodiese 1/retail-locations/biodiese 1-retailer -listings 

Page 177 of 350 

ED_000738_00002507-00177 



special labeling. It is probable that many station selling biodiesel blends of 5% or lower are 

therefore not included in this count. Nevertheless, the relatively low number of terminals and 

bulk plants offering biodiesel is a strong indication that biodiesel blends are not available at 

retail stations nationwide. Biodiesel blends greater than B5 are still only available in a very 

small fraction of possible refueling locations. Of the approximately 4,800 truck stops 

nationwide, and the approximately 50,000 diesel retail stations, only 717 stations offer biodiesel 

in blends of B20 of greater. 119 While the number of refueling stations offering higher level 

biodiesel blends is relatively small, the fact that diesel sales volumes in the United States are 

dominated by truck stops and the very large centrally fueled fleets, suggests that expanding the 

refueling infrastructure for these biodiesel blends will be relatively straightforward as production 

and distribution allow. The biggest challenge may be the reluctance of retailers and fleets to 

switch to biodiesel blends due to concerns over fuel quality, vehicle warranties, liability, or other 

factors. 

There is some indication that the number of refueling stations willing or able to market 

biodiesel may become a factor that constrains the growth of biodiesel supply in the United 

States, either in 2016 or in future years. A number of retail locations that market diesel fuel are 

only offering biodiesel blends that exceed 5% (B5), which is the maximum amount ofbiodiesel 

for which many diesel vehicles are warranted. For example, the LOVES truck stop chain is a 

major retailers ofbiodiesel. A recent review of their website indicated that 221 of their 354 

stations were selling B 15.120 This is despite the fact that many of the newer, 121 and especially the 

119 B20+ Station counts are from the Department of Energy Alternative Fuels Data Center Station Locator. Includes 
public, private, government, and utility owned stations. 
120 Information from Love's Website: http://www.loves.com/locateus/fuelpricesearch.aspx# (Accessed 10/8/15) 
121 The largest heavy-duty diesel vehicle manufacturer in the U.S., Daimler, comprising roughly 40% of the market 
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older heavy-duty diesel truck engines were only designed and warranted for biodiesel blends up 

to B5. Similarly, in the state of Illinois nearly all sales ofbiodiesel blends are reported to be at 

B 11 in order to benefit from the state tax subsidy, despite the fact that not all vehicles and 

engines have been designed and warranted for its use. The fact that some retailers are only 

offering biodiesel blends that are not approved for use in the engines of many of their customers 

may suggest that the rate at which the number of refueling stations offering biodiesel blends can 

be increased could be a significant constraining factor to the supply ofbiodiesel in 2016. Were 

more retail outlets willing and able to dispense biodiesel, then, increasing volumes ofbiodiesel 

could be distributed at concentrations ofB5 or less without raising any warranty concerns. 

v1. Biodiesel and Renewable Diesel Consumption Capacity 

Virtually all diesel vehicles and engines now in the in-use fleet have now been warranted 

for the use ofB5 blends. In fact both FTC and ASTM specification for diesel fuel (16 CFR Part 

306 and ASTM D975 respectively) allows for biodiesel concentrations of up to five volume 

percent (B5) to be sold as diesel fuel, with no separate labeling required at the pump. Biodiesel 

blends of up to 5% are therefore indistinguishable in this regard. In addition, NBB claims that 

nearly all manufacturers now warrant at least one of their current offerings for use with B20 

blends. This is a significant factor in assessing the potential supply ofbiodiesel to vehicles in 

future years and has been a main focus ofNBB's technical and outreach efforts for many years, 

and one of their true success stories. Using biodiesel blends above B5 in diesel engines may 

still does not warrant its engines for the use ofbiodiesel in concentrations greater than 5%. 
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require changes in design, calibration, and/or maintenance practices. 122 

Even in instances where manufacturers warrant their engines to operate on B20 blends, 

they may have additional requirements to ensure the quality of the biodiesel fuel being used and 

that additional engine maintenance will be performed. These requirements may make the use of 

biodiesel blends containing greater than 5% biodiesel challenging, while technically possible. 

For instance, Detroit Diesel, a large diesel engine manufacturer, implemented a formal, 

multifaceted B20 approval process for fleets seeking to use B20. The process involved an 

evaluation ofbiodiesel producers and marketers that are to provide biodiesel to the fleet in 

question, an assessment of biodiesel Certificate of Analysis forB 100 and B20 blends (or fuel 

samples as needed), as well as a review of preventative maintenance practices at dispensing 

locations, including bulk tank cleaning intervals, dispensing filtration, water handling, and 

volume of fuel consumed at each location. In the B20 fleet approval process, Detroit Diesel also 

considered the particular vehicle application to ensure that fleet vehicles were not parked for too 

long as well as an assessment of the preventative maintenance intervals for engines to ensure that 

they are in-line with Detroit Diesel's published guidelines. Even in situations where approval to 

use B20 was granted, the approval did not provide blanket coverage for a geographically 

dispersed fleet; that is, a fleet that operated across several states was required to submit separate 

applications for each biodiesel producer, marketer, and dispenser supporting the fleet. Fleet 

operators that successfully completed the B20 approval process received a Statement of 

Warranty from Detroit Diesel's Director of Quality and were permitted to operate the fleet using 

B20. Ultimately Detroit Diesel cancelled the B20 fleet approval process citing biodiesel quality 

122 The vast majority of diesel fuel in the U.S. is consumed by heavy-duty vehicles and nonroad diesel engines. 
Only a very minor portion is consumed by light-duty diesel passenger vehicles. 
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concerns. 

Given the long life of diesel engines and the number of new engines not warranted for 

biodiesel blends above B5, turning over a significant portion of the fleet to engines designed and 

warranted for B20 is still many years off into the future. This means that in the near term the 

opportunity to sell B20 exclusively to vehicles warranted to run on these blends will likely be 

limited to centrally fueled fleets. 123 Increasing the supply ofbiodiesel, however, is not 

necessarily dependent on selling higher level biodiesel blends, as there is significant opportunity 

for expanding the use of biodiesel in lower level blends and for non-road applications. If the 

diesel pool contained 5% biodiesel nationwide consumption ofbiodiesel would reach 

approximately 2.9 billion gallons in 2016. Furthermore, in addition to their successful efforts 

with diesel vehicles and engines, NBB has had a significant market outreach effort to expand the 

use ofbiodiesel into heating oil applications (referred to as bioheat). While still a relatively 

small outlet for biodiesel consumption compared to diesel fuel, it is a growing market that 

affords significant additional opportunity for growth. 

We received a number of comments on the NPRM related to the degree to which engine 

warranties may constrain biodiesel use in 2016, however no stakeholder provided any analyses 

demonstrating the fraction of in-use engines which are warranted for more than B5. 124 Instead, 

most biodiesel proponents stated only that most diesel engines being sold today are warranted for 

B20. Such warranties have not always existed, and the degree to which new diesel engines 

123 Although as stated above, some public retailers are choosing to sell only B 11 or B20 blends and allowing the 
consumer the option of either going elsewhere or purchasing fuel for which their engines are not warranted. 
124 Such warranties apply to the engines, not the fuels, as pointed out by the National Biodiesel Board. Nevertheless, 
the engine warranties are contingent upon the use of approved fuels. 
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support B20 and higher blends may be over-stated. Detroit Diesel produces the engines for 

approximately 30% of the Class 8 trucks sold in the United States and currently does not support 

the use ofbiodiesel blends greater than B5 in their enginesY5 Thus, it is clear that some portion 

of the in-use fleet of diesel engine warranties do not approve the use of biodiesel blends greater 

than B5. 126 These engines represent a potential constraint on use ofbiodiesel, though we cannot 

quantify the level of constraint. Comments submitted by Growth Energy support this fact: 

" ... the transportation fleet and heating oil equipment pools still contain significant 

percentages that are not warranted or deemed compatible with levels ofbiodiesel 

above 5%." 127 

The National Biodiesel Board argued that regardless of whether manufacturers place 

limits on the use ofbiodiesel blends as a condition of honoring their engine warranties, many of 

these diesel engines can still safely use higher biodiesel blends than those cited in those 

warranties. Thus, said NBB, " ... the formally OEM recommended biodiesellevel should not be 

construed or used as any sort of limitation for biodiesel volumes." We disagree, and believe that 

the OEM recommended biodiesellevels can have a significant impact on owner's willingness to 

use biodiesel blends. Despite anecdotal evidence regarding behavior of some diesel vehicle 

operators, it would be inappropriate for EPA to assume that diesel truck owners in general will 

knowingly use biodiesel blends at concentrations that exceed the limits cited in their engine 

warranties. It would be more prudent for EPA to assume that engine manufacturers are in the 

125 Sales data received directly from the OEM. 
126 As noted above, FTC and ASTM specifications allow for biodiesel concentrations of up to five volume percent 
(B5) to be sold as diesel fuel, with no separate labeling required at the pump. 
127 "Non-Ethanol Potential for RFS Compliance," Stratus Advisors, July 16,2015. Submitted by Growth Energy. 
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best position to judge which biodiesel blends are appropriate for use in their engines, and that 

engine owners will view their engine warranties in the same way. Evidence that some truck 

owners ignore the recommended limits on biodiesel concentrations when refueling their truck is 

not, we believe, a reasonable basis for assuming that engine warranties place no constraints on 

the use of higher biodiesel blends for the in-use truck fleet as a whole. Similarly, we do not 

believe that older engines with expired warranties can be assumed to have no constraints on 

biodiesel concentrations. Not only were older engines more likely to have been designed to 

operate on B5 or lower, but engine warranties continue to provide indications to truck owners of 

acceptable biodiesel concentrations even after they expire. Owner's manuals for those engines 

may also cite limits on biodiesel concentrations, and owner's manuals do not expire. 128 

vn. Biodiesel and Renewable Diesel Consumer Response 

Consumer response to the availability of renewable diesel and low level biodiesel blends 

(B5 or less) has been generally positive, and this does not appear to be a significant impediment 

to growth in biodiesel and renewable diesel use. Because of its similarity to petroleum diesel, 

consumers who purchase renewable diesel are unlikely to notice any difference between 

renewable diesel and petroleum derived diesel fuel. Similarly, biodiesel blends up to B5 are 

unlikely to be noticed by consumers, especially since, as mentioned above, they may be sold 

without specific labeling. Consumer response to biodiesel blends is also likely aided by the fact 

128 EPA is not aware of any comprehensive analysis of the diesel engine/vehicle warranties for the in use fleet with 
respect to biodiesel blends. EPA did not have the time or resources to conduct a detailed evaluation of warranty 
constraints over the range of engines and model years currently in service for purposes of this rule making. EPA 
encourages stakeholders to gather this type of information to inform future annual RFS rules. 
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that despite biodiesel having roughly 10 percent less energy content than diesel fuel, when 

blended at 5 percent the fuel economy impact ofB5 relative to petroleum derived diesel is a 

decrease of only 0.5%, an imperceptible difference. Consumer response has been further aided 

by the lower prices that many wholesalers and retailers have been willing to provide to the 

consumers for the use ofbiodiesel blends. The economic incentives provided by the tax credit 

and the RIN have made it possible for some retailers to realize additional profits while selling 

biodiesel blends, while in many cases offering these blends at a lower price per gallon than 

diesel fuel that has not been blended with biodiesel. 

vm. Projected Supply ofBiodiesel and Renewable Diesel in 2016 

Due to the large number of market segments where actions and investments may be 

needed to support the continued growth ofbiodiesel blends, it is difficult to isolate the specific 

constraint or group of constraints that will be the limiting factor or factors to the supply of 

biodiesel and renewable diesel in the United States in 2016. Not only are many of the potential 

constraints inter-related, but they are likely to vary over time. The challenges in identifying a 

single factor limiting the growth in the supply ofbiodiesel and renewable diesel in 2016 does not 

mean, however, that there are no constraints to the growth in supply. 

A logical starting point in developing a projection of the available supply of biodiesel and 

renewable diesel in 2016 is a review of the volumes of these fuels supplied in previous years. In 

examining the data, both the absolute volumes of the supply of biodiesel and renewable diesel in 
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previous years, as well as the rates of growth between years are relevant considerations. The 

volumes of biodiesel and renewable diesel (including both D4 and D6 biodiesel and renewable 

diesel) supplied each year from 2011 through 2015 are shown below. 

Figure II.E.3.viii-1 
Biodiesel and Renewable Supply by Year (2011-2015) 

• 

One way to use the historical data to project the available supply ofbiodiesel and 

renewable diesel in 2016 would be to start with the volume expected to be supplied in 2015 (1.84 

billion gallons), the most recent year for which actual supply data are available and also the year 

with the largest supply ofbiodiesel and renewable diesel, and then assess how much the supply 

can be expected to increase in 2016 in light of the constraints discussed above. We could 

assume, for example, that past growth in the year or years leading up to 2015 reflects the rate at 

which biodiesel and renewable diesel constraints can reasonably be expected to be addressed and 

alleviated in the future. If this were the case, we could use either the largest observed annual 
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supply increase (689 million gallons from 2012 to 2013) or the average supply increase (212 

million gallons from 2011 to 2015) to calculate how much biodiesel and renewable diesel 

volumes could increase over 2015 levels in 2016. This would result in a projected supply of2.53 

billion gallons of biodiesel and renewable diesel if we used the highest observed annual growth 

rate, or 2.06 billion gallons ofbiodiesel and renewable diesel in 2016 if we used the average 

annual growth rate. 

We recognize that the highest annual growth rate achieved in the past (or the average 

annual growth rate in the past) does not necessarily indicate the growth rate that can be achieved 

in the future. In the past biodiesel was available in fewer markets, allowing new investments to 

be targeted to have a maximum impact on volume. However, as the market becomes more 

saturated and biodiesel becomes available in an increasing number of markets, additional 

investments may tend to have less of an impact on volume, limiting the potential large increases 

in supply year over year. Much of the growth in biodiesel and renewable diesel supply in the 

past was enabled by addressing the existing constraints in ways that required relatively less 

investment than the challenges currently facing the market. In 2013 additional feedstock was 

available to be recovered from waste streams and there was still significant opportunity to 

distribute additional biodiesel blends containing 5% biodiesel or less. Future supply increases 

will likely require diverting potential biodiesel and renewable diesel feedstocks from existing 

uses, revising production facilities to handle larger volumes of different feedstocks, potentially 

distributing the biodiesel to new terminal or bulk plants, and/or using biodiesel in blends greater 

than 5%. Thus, it may require greater investment for growth rates ofbiodiesel and renewable 

diesel in 2016 to equal the growth rate that occurred in 2013. However, any such conclusion 
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would need to be tempered by the consideration of the extent to which legal and market forces 

were in place to drive future growth. This is especially true since the year with the historic 

maximum rate of growth was 2013 - a year in which both tax incentives and RFS incentives 

were in place to incentivize growth. We believe the incentives provided by the standards in this 

final rule will be sufficient to enable this growth to occur, despite these challenges. However, to 

avoid volumes ofbiodiesel and renewable diesel from plateauing in the longer term, 

developments such as significant gains in oilseed productivity, the development of new oilseed 

crops, the approval from engine manufacturers to use B20 blends in all or nearly all diesel 

engines, and investments in renewable diesel production capacity may be necessary. 

We received many comments on our NPRM that offered projections of the available 

biodiesel and renewable diesel supply in 2016. It was not always clear from reading the 

comments if the volume projections they offered represent their projection of the total supply of 

biodiesel and renewable diesel, as is relevant for determining the total renewable fuel supply in 

2016, or if they represent a sub-set of the total biodiesel and renewable diesel availability (such 

as only BBD and not conventional biodiesel, only biodiesel and not renewable diesel, or the 

level at which they requested the BBD standard be set). Nevertheless, we have reviewed these 

comments and considered the volume projections offered and the supporting data provided in 

determining the supply ofbiodiesel and renewable diesel in the United States in 2016. 

The National Biodiesel Board suggested that the volume of advanced biodiesel supplied 

to help meet the advanced biofuel volume requirement should be at least 2. 7 billion gallons in 

2016, based on the highest rate ofD4 RIN generation achieved in a single month. They 
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effectively assumed that the rate ofRIN generation that occurred in December 2013 (220 million 

gallons) could be duplicated over a 12-month period, and that all of this product could be 

distributed and used in the United States in 2016. They stated that an additional370-720 million 

gallons ofbiodiesel (550 -1,080 million RINs) could be supplied from imported biodiesel. We 

disagree that these volumes can be supplied in 2016. We believe that using the highest 

production in a single month from the historical record is not a reasonable basis for projecting 

possible future supply over the course of an entire year for a number of reasons. Such an 

approach does not take into account the factors, described below, that allowed for that maximum 

single month production, including the expiring blenders tax credit and the inability to sustain 

that production level year-round. In addition, production inventories can be grown over a one

month time period in a manner that masks constraints in the fuel delivery infrastructure. As 

evidence, we note that the highest D4 RIN generation level in a single month (220 million 

gallons in December 2013) occurred immediately before one of the lowest monthly D4 RIN 

generation level that has occurred in the last several years (88 million gallons in January 2014). 

The average of those two months is the equivalent of about 1.85 billion gallons over the course 

of a year. 

Moreover, the highest monthly D4 RIN generation level cited by the National Biodiesel 

Board included imports which have been highly variable and cannot be projected with 

reasonable certainty based on historical supply. The fact that the month used by NBB to project 

that 2.7 billion gallons ofBBD could be supplied already includes a significant amount of 

imported volumes makes their estimate of additional imports particularly uncertain. The portion 

of the 1.85 billion gallon annual average RIN generation rate derived from annualizing 
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December 2013 and January 2014 volumes that can be attributed to domestic production is 1.43 

billion gallons, and even this number should be considered high because it does not account for 

exports ofbiodiesel and RINs retired because they were invalid or were otherwise not available 

for compliance. As a result of these factors, the actual demonstrated domestic supply (domestic 

production plus imports, less exports and corrections) ofbiodiesel and renewable diesel does not 

support an available supply of 3.1-3.4 billion gallons per year, as suggested by NBB. 

In addition to the comments from NBB, we also received a number of other comments 

suggesting a higher supply ofbiodiesel may be available in 2016 than in previous years. Many 

commenters, such as the American Council on Renewable Energy, the American Soybean 

Association, the National Renders Association, John Deere, several state soybean associations, 

and others suggested that the BBD standard should require the use of at least 2 billion gallons in 

2016. Other commenters, including Archer Daniels Midland, the California Biodiesel Alliance, 

Imperium Renewables, and others suggested that the BBD standard should require the use of 2.4 

billion gallons in 2016. Since they were focused on the BBD standard, these numbers do not 

necessarily represent the commenters' views of the available supply of biodiesel and renewable 

diesel in 2016, but we believe they give a good indication of their views on the available supply. 

We also note that they are much more in line with the available supply volumes that we estimate 

below based on an extrapolation of growth rates from previous years. 

Given the widely divergent comments and available data on the potential supply of 

biodiesel feedstocks, it is clear that there is a great deal of uncertainty in the degree to which 

those feedstock supplies can grow in 2016. A focus on potentially available feedstock supplies 

Page 189 of350 

ED_000738_00002507 -00189 



is insufficient as this is not the only factor to consider in assessing the potential volumes of 

biodiesel and renewable diesel in 2016. Neither biodiesel production capacity, nor the supply of 

oils, fats, and greases around the world, has ever been the sole constraint on biodiesel and 

renewable diesel supply to the U.S. Indeed, as discussed above, there are a number of 

constraints, ranging from competing demand for biodiesel and renewable diesel feedstocks to 

biodiesel and renewable diesel distribution infrastructure and engine compatibility, that we 

believe will constrain the supply ofbiodiesel and renewable diesel supply in 2016. 

These constraints do not represent insurmountable barriers, but they do take time to 

overcome. The market has been making efforts to overcome these constraints in recent years as 

demonstrated by the fact that biodiesel and renewable diesel consumption in the U.S. has been 

steadily increasing. We agree with the biofuels industry that more opportunity for ongoing 

growth still exists, but we do believe that the constraints listed above will continue to be a factor 

in the rate of growth for 2016, but we also believe that existing biodiesel and renewable diesel 

production capacity should not be the basis for projecting achievable volumes in 2016. Instead, 

we believe that the ongoing constraints listed above mean that the opportunity for growth 2016 is 

of a similar magnitude to that which we have experienced in recent years. For 2016 we are 

projecting the supply ofbiodiesel and renewable diesel for use in the United States could 

reasonably be as much as 2.5 billion gallons. We believe this value represents the maximum 

reasonably achievable volume of biodiesel and renewable diesel that can be supplied to the 

United States in 2016. 

This volume ofbiodiesel and renewable diesel is approximately equal to the projected 
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volume using the highest observed annual growth rate (2.53 billion gallons), and far higher than 

the projected volume using the average growth rate between 2011 and 2015 (2.06 billion 

gallons). We believe this is appropriate considering both the demonstrated ability of the market 

to respond to incentives for increased production, import, and use of biodiesel and renewable 

diesel, as demonstrated in 2013, and also the potential constraints to the continued growth of 

biodiesel and renewable diesel discussed above. These constraints, particularly the availability 

of qualifying feedstocks to processing facilities that can utilize them in light of competing 

demand for these feedstocks and the distribution infrastructure needed to increase the use of 

biodiesel and renewable diesel, may be more challenging to overcome in the future, but we 

believe growth in 2016 can still approach the record growth experienced in 2013. In 2013 

increasing available supplies of feedstock, through means such as greater com oil production 

rates at ethanol plants and increased recovery of waste fats and oils, and increasing biodiesel and 

renewable diesel distribution by adding biodiesel blending capacity at terminals and/or bulk 

plants in areas with large local demand for diesel fuel, were both relatively simple. For 2016 the 

RFS standard will necessitate similar and potentially even larger investments and actions to grow 

biodiesel and renewable diesel supply. 

We recognize that the market may not necessarily respond to the final total renewable 

standard by supplying exactly 2.5 billion gallons ofbiodiesel and renewable diesel to the 

transportation fuels market in the United States, but may instead supply a slightly lower or 

higher volume ofbiodiesel and renewable diesel with corresponding changes in the supply of 

other types of renewable fuel. As a result, we believe there is less uncertainty with respect to 

achievability of the total volume requirement than there is concerning the projected 2.5 billion 

Page 191 of350 

ED_000738_00002507-00191 



gallons of biodiesel and renewable diesel that we have used in deriving the final total renewable 

fuel volume requirement. 

4. Projecting the Supply of Other Renewable Fuels 

The RINs available for meeting the total renewable fuel standard include not only 

ethanol, biodiesel, and renewable diesel, but also RINs generated for a number of other 

renewable fuels. While the potential for each of these fuels is small relative to those covered 

above, the volumes must still be considered in assessing the total supply of renewable fuel in 

2016. One such fuel is CNG/LNG derived from biogas when used as a transportation fuel. The 

potential for this fuel in 2016 is approximately 210 million gallons. This projection is discussed 

in more detail in Section IV, as this fuel generally qualifies as a cellulosic biofuel. 

There also are some opportunities for moderate growth through the end of 2016 in a 

variety of other fuel types. Currently, the RFS regulations provide a RIN generating pathway for 

heating oil, naphtha, jet fuel, LPG, liquefied natural gas, renewable gasoline, butanol, and 

electricity. To date only heating oil, naphtha, and butanol have been produced to generate RINs, 

reaching a projected annual high of 23 mill gal based on data through September, 2015. Since 

these sources have not grown significantly over the last several years, we believe that the supply 

of other non-ethanol renewable fuels can reach about 25 million gallons in 2016. 
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5. Total Renewable Fuel Supply in 2016 

The total volume of renewable fuel that can be supplied in 2016 is the combination of the 

estimated supply of each of the biofuel types described above: ethanol, biodiesel and renewable 

diesel, and other biofuels such as biogas, naphtha, and heating oil. Most of these biofuel types 

can be produced as either advanced biofuel or as conventional (D6) renewable fuel, depending 

on the feedstock and production process used. Our estimate of the supply of total renewable fuel 

shown in the table below includes contributions from both advanced biofuels and conventional 

renewable fuels. 

Table II.E.5-1 
Vl oumes se 0 e ermme U d T D t oa enewa e ue upp1y m T t 1 R bl F 1 S 1 . 2016 

Volume (million gallons) Million RIN s 
Ethanol 14,128 14,128 
Biodiesel and renewable diesel 2,500 3,750 
Biogas 210 210 
Other non-ethanol renewable fuels 25 25 
Total 16,861 18,113 

Based on this analysis, we are establishing a total renewable fuel volume requirement of 18.11 

billion gallons for 2016. However, we note that the contributions from individual sources that 

are shown in Table II.E.5-1 were developed only for the purpose of determining a final volume 

requirement for 20 16; they do not represent EPA's projection of precisely how the market will 

respond to the standards we set. We continue to believe, as we noted in the NPRM, that any 

estimate we make regarding particular fuel types is uncertain, but that overall the final volume 

requirement is attainable. The contributions from individual sources that we have used are 
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illustrative of one way in which the volume requirement for total renewable fuel could be met. 

Actual market responses could vary widely, as described more fully in Section II.G. 

The volumes of total renewable fuel that we are establishing for 2016 reflect our 

assessment of the maximum volumes that can reasonably be achieved, taking into account both 

the constraints on supply discussed previously and our judgment regarding the ability of the 

standards we set to result in marketplace changes in 2016. As shown in Figure II.E.S-1, the 

volume requirements for 2016 would follow an upward trend consistent with that from previous 

years. 
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a Values for 2012 and 2013 represent actual supply of renewable fuel in 
each year, not the applicable volume requirements. 

F. Advanced Biofuel Volume Requirement for 2016 
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As described in Section II.B above, we are reducing volumes of total renewable fuel 

under both the cellulosic and the general waiver authority, and we are reducing volumes of 

advanced biofuel under the cellulosic waiver authority only. As noted in Section II.B, EPA has 

broad discretion in utilizing the cellulosic waiver authority, since Congress did not specify the 

circumstances under which it may or should be utilized nor the factors to consider in determining 

appropriate volume reductions. We are cognizant of the fact that increases in the statutory 

volume targets after 2015 are only in advanced biofuel, and that advanced biofuel provides 

relatively large GHG reductions in comparison to conventional renewable fuel. In light of these 

facts, our intention in utilizing the cellulosic waiver authority for 2016 is to place an emphasis on 

setting the 2016 advanced biofuel volume requirement at a level that is reasonably attainable 

taking into account uncertainties related to such factors as production, import, distribution and 

consumption constraints associated with these fuels. 129 

As described earlier, we are establishing a total renewable fuel volume requirement of 

18.11 billion gallons for 2016. Our assessment of total renewable fuel is based on an estimate of 

14.13 billion gallons of ethanol and 2.50 billion gallons ofbiodiesel and renewable diesel, in 

addition to smaller volumes of biogas and other types of renewable fuel. 130 Given that advanced 

biofuels are a subset of total renewable fuel, the 2016 volume requirement for advanced biofuels 

reflects our assessment of the portion of total ethanol and biodiesel, as well as other renewable 

fuels, that should be required as an advanced biofuel. 

129 Our approach in identifYing "reasonably attainable" volumes of advanced biofuels using the cellulosic waiver 
authority is different than our approach under the general waiver authority of identifying the "maximum reasonably 
achievable supply". In exercising the cellulosic waiver authority in this rulemaking, we are not required, and do not 
intend, to necessarily identify the most likely "maximum" volumes of advanced biofuels that can be used in 2016. 
Although we generally seek in establishing the advanced biofuel volume requirement to require that available 
advanced biofuels backfill for shortfalls in cellulosic biofuels in 2016, our inquiry is not intended to be as exacting. 
130 This includes both advanced and conventional biodiesel and renewable diesel. 
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With regard to ethanol, the primary source of advanced biofuel is imported sugarcane 

ethanol. 131 As described in the NPRM, the supply of imported sugarcane ethanol continues to be 

highly uncertain and there is little indication that this uncertainty will change in 2016. For 

instance, both total ethanol imports and imports of Brazilian sugarcane ethanol have varied 

significantly since 2004, as shown in Figure II.F-1. 

800 
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Figure II.F -1 
Historical Imports of Ethanol 

2008 2011 

The Brazilian Sugarcane Industry Association (UNICA) provided comments suggesting 

that 2 billion gallons of sugarcane ethanol could be supplied to the U.S. in 2016. After further 

investigation, we do not believe that this level of import is reasonably achievable in 2016. To 

begin with, exports of 2 billion gallons from Brazil to the U.S. would be significantly higher than 

total exports to all countries in all previous years, as shown below. 

131 In certain situations, advanced ethanol can also be produced from sorghum and food wastes. 
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Figure II.F -2 
Total Exports of Ethanol From Brazil to All Countries 
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In recent years, ethanol exports from Brazil to countries other than the U.S. averaged more than 

300 million gallons each year. Brazil has recently increased ethanol exports to China and has 

also increased its own ethanol use requirements. 132
•
133 If this were to continue in 2016, total 

exports from Brazil would need to reach 2.4 billion gallons in order to supply 2 billion gallons to 

the U.S. We do not believe that the information that UNICA provided supports this extremely 

high level of exports. 

Although UNICA cites a variety of factors that can affect ethanol exports and which are 

beyond the control of Brazilian mills and the EPA, it nevertheless based its estimate of potential 

exports to the U.S. solely on a combination of Brazilian ethanol production capacity and 

opportunities created by the RFS program itself. We believe that UNICA has underestimated the 

132 "Ethanol acts as lone bright spot amid China commodity gloom- Reuters," docket EPA-HQ-OAR-2015-0111. 
133 "Brazil Hikes Ethanol Blend in Gasoline to 27%," DownstreamBusiness.com, March 12,2015. 
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uncertainty associated with other market factors, including the E10 blendwall in the U.S., 

changes in domestic demand for ethanol in Brazil, and competing world demand for sugar. With 

regard to sugar, it is true that Brazilian production has been declining for the last several years. 

However, between 2005 and 2015, Brazilian production of sugar has increased just as often as it 

has decreased, demonstrating that there is uncertainty with regard to worldwide demand for 

sugar. We believe it would be imprudent to assume that the downward trend in sugar production 

in recent years will continue in 2016. 

More importantly, while production of sugarcane has increased moderately in Brazil over 

the last several years, total gasoline consumption in Brazil also continues to climb. 134 This 

reduces the potential for substantial increases in exports of ethanol in 2016, as ethanol serves as 

a critical source of fuel supply in Brazil to offset shortages in petroleum. In fact, total 

consumption of petroleum in Brazil has increased at a rate of about 4.9% over the last several 

years, while the rate of sugarcane production has only grown at a rate of about 2.2%. 135 

Several stakeholders also pointed to the potential for so-called "circle trade" between the 

U.S. and Brazil as a reason to either reduce the applicable volume requirement for advanced 

biofuel in such a way as to limit imports of sugarcane ethanol, and/or to increase the required 

volume ofBBD. In this circle trade, com-based ethanol is exported from the U.S. to Brazil at 

the same time that sugarcane ethanol is exported from Brazil to the U.S. This has undoubtedly 

occurred in the past, though the circle trade volumes have represented only 21% of all ethanol 

134 "Gasoline Demand in Brazil: an empirical analysis," Thais Machada de Matos Vilela, Pontifical Catholic 
University of Rio de Janeiro, Figure 2. 
135 "Brazilian sugarcane production and petroleum consumption," docket EPA-HQ-OAR-2015-0111. 
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imports and exports between the two countries that occurred between 2010 and 2014. 136 

However, there has been a high degree of variability in sugarcane ethanol imports into the U.S., 

and also a high degree of variability in the export of com ethanol to Brazil. In some years the 

U.S. exported more ethanol to Brazil than Brazil exported to the U.S., while in other years the 

opposite occurred. This indicates that there are a wide variety of factors driving imports and 

exports of ethanol, and "circle trade" does not appear to have been the major one in the past. 

Nevertheless, to the degree that circle trade increased in response to higher RFS volume 

requirements for advanced biofuel, the GHG benefits associated with the advanced biofuel 

volume requirement would be reduced. 

As stated in the NPRM, the highest volume of Brazilian sugarcane ethanol that has ever 

been imported was 680 million gallons in 2006; in 2013 imports reached 435 million gallons. 137 

However, in 2014 imports were only 64 million gallons, and the projected annual level of 

imports for 2015 is about 55 million gallons. 138
•
139 Some sugarcane ethanol will likely be 

imported in 2016 in order to meet the requirements of California's Low Carbon Fuel Standard 

(LCFS), and all such imported sugarcane ethanol will qualify to meet the RFS standards. 

However, sugarcane ethanol volumes have also fallen off in recent years under California's 

program. 140 Given our assessment ofUNICA's estimate of volumes it can export to the U.S. in 

136 Between 2010 and 2014, circle trade represented about 21% of all ethanol imports and exports between the U.S. 
and Brazil. See "Analysis of circle trade between the US and Brazil," docket EPA-HQ-OAR-2015-0111. 
137 Ethanol import data from EIA, representing imports directly from Brazil and indirectly through the Caribbean 
Basin Initiative (CBI) and the Central America Free Trade Agreement (CAFTA). 
http://www.eia.gov/dnav/pet/pet_move_impcus_a2_nus_epooxe_im0_mbbl_m.htm 
138 Based on import data from EMTS. 
139 Notably, in response to the February 7, 2013 NPRM, UNICA projected that Brazil could supply 800 mill gal of 
sugarcane to the U.S. in 2014. 
140 "Status Review of California's Low Carbon Fuel Standard," Institute of Transportation Studies, University of 
California Davis, April 2015. 
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2016 as described previously, and our assessment of uncertainty in import volumes as evidenced 

by the highly variable historical supply, there is no indication (apart from UNICA's comments, 

discussed above) that imports of sugarcane ethanol in 2016 will be markedly different from 

historic levels. While the historical average level of ethanol imports over the last ten years is 

about 300 million gallons, the low levels of imports seen in 2014 and 2015 suggest that such 

volumes may not be available in 2016. Accordingly, for the purposes of determining the 

reasonably attainable volume of advanced biofuels, we believe it is reasonable to assume that a 

somewhat lower level of imports will occur than the historic average over the last ten years. 

Thus we estimate that about 200 million gallons of sugarcane ethanol will be available in 2016 

for the purposes of determining the advanced biofuel volume requirement for 2016. However, 

actual imports of sugarcane ethanol could be higher or lower than this level as shown in the 

scenarios for how the market could respond in Section II. G. 

With regard to advanced biodiesel and renewable diesel, past experience suggests that a 

high percentage of the supply of biodiesel and renewable diesel to the United States qualifies as 

advanced biofuel. In previous years biodiesel and renewable diesel produced in the United 

States has been almost exclusively advanced biofuel. It is also likely that some advanced 

biodiesel will be imported in 2016, as discussed in Section II.E.3.iii, however we believe that the 

volume ofbiodiesel imported from Argentina in 2016 is likely to be less than the several 

hundred million gallons suggested by some commenters (see Section II.E.3.iii for more detail on 

biodiesel and renewable diesel imports). Imports of conventional (D6) biodiesel and renewable 

diesel, however, have also increased in recent years, and are likely to continue to contribute to 

the supply of renewable fuel in the United States in 2016. By including a high percentage of the 
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2.5 billion gallon projected total supply ofbiodiesel and renewable diesel in the advanced 

biofuel category, consistent with past experience, we are incentivizing increased production and 

import of biodiesel and renewable diesel that is produced from feedstocks that qualify for 

advanced biofuel RINs in 2016, rather than conventional renewable fuel RINs, enhancing the 

GHG benefits of the RFS program. 

The discussion of the many constraints on total biodiesel supply in Section II.E.3 above 

is also relevant in the determination of reasonably attainable volumes of advanced biodiesel. In 

this context, we believe that out of the total of2.5 billion gallons ofbiodiesel and renewable 

diesel that we have determined can reasonably be assumed for purposes of establishing the total 

renewable fuel volume requirement, that 2.1 billion gallons could be advanced biofuel. While 

we expect domestically produced biodiesel and renewable diesel to remain the primary source of 

biodiesel and renewable diesel supplied to the United States in 2016, the potential constraints 

related to the distribution and use of biodiesel, discussed in Section II.E.3 above, may lead to an 

increasing demand for renewable diesel, which faces fewer potential constraints related to 

distribution and use than biodiesel. Much of the renewable diesel produced globally would 

qualify as conventional, rather than advanced biofuel, and we therefore expect that conventional 

renewable diesel will continue to be an important source of renewable fuel used in the United 

States in 2016. The volume of advanced biodiesel and renewable diesel which we are assuming 

for purposes of deriving the advanced biofuel standard for 2016 (2.1 billion gallons) would 

represent an increase of about 370 million gallons from that supplied in 2015, which is greater 

than the annual increase that occurred in the previous two years (91 million gallons from 2013 to 

2014 and 104 million gallons from 2014 to 2015) but less than the highest annual increase that 
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occurred in 2013 (about 560 million gallons from 2012 to 2013). This projected increase in the 

available volume of advanced biodiesel and renewable diesel accounts for the expected increased 

availability of feedstocks, such as soy oil, distillers com oil, and waste oils, fats, and greases, that 

we expect will be available to biodiesel and renewable producers in 2016 (see Section II.E.3.i for 

a further discussion of feedstock availability). It also represents a significant increase from the 

highest levels of advanced biodiesel and renewable diesel supplied to date. We find this volume 

to be reasonably attainable for the reasons discussed in Section II.E.3. 

Due to the nested nature of the standards, all cellulosic biofuel qualifies to help meet the 

advanced biofuel volume requirement. As described in Section II.E.4, we have also estimated 

that about 25 million gallons of advanced biofuel other than ethanol, biodiesel, and renewable 

diesel can be supplied in 2016. We estimate that the combination of all these sources results in a 

reasonably attainable volume of advanced biofuel for 2016 of3.61 billion gallons. This is the 

volume requirement that we are establishing for advanced biofuel for 2016. We note that the 

volumes actually used to satisfy this requirement may be different than those listed in Table II.F-

1 below. 

Table II.F -1 
Volumes Used To Determine Advanced Biofuel Supply in 2016 

Volume (million gallons) Million RIN s 
Cellulosic biofuel 230 230 
Biodiesel and renewable diesel 2,100 3,150 
Imported sugarcane ethanol 200 200 
Other non-ethanol 25 25 
Total 2,555 3,605 

The volume of advanced biofuel that we are establishing for 2016 will require increases 
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from current levels that are substantial yet attainable, taking into account the constraints on 

supply discussed previously, our judgment regarding the ability of the standards we set to result 

in marketplace changes, and the various uncertainties we have described. Figure II.F-3 shows 

that the advanced biofuel volume requirement for 2016 will be significantly higher than the 

actual supply of advanced biofuel in previous years. 

Figure II.F -3 
Growth in Advanced BiofueF 

Final requirements 
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( \ 4,500 

4,000 Actual supply 
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a Values for 2012 and 2013 represent actual supply of renewable fuel in 
each year, not the applicable volume requirements. 

G. Market Responses to the 2016 Advanced Biofuel and Total Renewable Fuel 

Volume Requirements 

The transportation fuel market is dynamic and complex, and the RFS program is only one 

of many factors that determine the relative types and amounts of renewable fuel that will be 
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used. Thus, while we set the applicable volume requirements for advanced biofuel and total 

renewable fuel, we cannot precisely predict how the market will choose to meet those 

requirements, as the RFS standards we set generally allow use of multiple fuel types for 

compliance. We can, however, delineate a range of possibilities, and doing so provides a means 

of demonstrating that the final volume requirements are attainable through multiple possible 

paths. 

For our final2016 total renewable fuel volume requirement of 18.11 billion gallons, there 

would be 1.05 billion ethanol-equivalent gallons needed beyond that supplied by E10, the BBD 

volume requirement of 1.9 billion physical gallons (equivalent to 2.85 billion D4 RINs as 

described in Section III.D .4 ), and that portion of the cellulosic biofuel volume which we would 

expect to be derived from non-ethanol biofuel (see Section IV.F). 

Table II.G-1 
Breakdown of Renewable Fuel Use in 2016 Based on Final Volumes 

(billion ethanol-equivalent gallons) 
Total renewable fuel 18.11 
Ethanol consumed as E 1 oa -14.00 
Non-ethanol cellulosic biofuel -0.21 
Biomass-based dieselb -2.85 
Additional renewable fuel that must be used 1.05 

a Includes all sources of ethanol (cellulosic, advanced, and 
conventional) 
b Represents the 1.90 billion physical gallons that is the 
minimum required under the BBD standard. 

All of the constraints discussed in Section II.E.1 could play a role in determining how the market 

chooses to supply the additional 1.05 billion gallons needed. The options available to the market 

to fulfill the need for 1.05 billion gallons of renewable fuel include the following: 141 

141 Although obligated parties could draw down the bank of carryover RINs as an alternative means of compliance, 
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Increase the production and use of BBD above the final standard of 1.90 billion 

gallons 142 

Increase import and use of sugarcane ethanol and/or domestic production and use 

of com-ethanol, which would require a corresponding increase in E15 and/or E85 

Increase production and/or imports of conventional (D6) biodiesel and renewable 

diesel 

Increase the production of other non-ethanol biofuels, such as renewable heating 

oil, jet fuel, naphtha, butanol, and renewable fuels coprocessed with petroleum 

In determining the amounts of each type of renewable fuel used to meet the total renewable fuel 

volume requirement, the market would also need to satisfy the final advanced biofuel standard of 

3.61 billion gallons. 

To illustrate the possible outcomes, we evaluated a number of scenarios with varying 

levels ofE85/E15, EO, imported sugarcane ethanol, advanced biodiesel and renewable diesel, 

and conventional biodiesel and renewable diesel (likely to be made from palm oil). In doing so 

we sought to capture the range of possibilities for each individual source, based both on levels 

achieved in the past and how the market might respond to the final standards in 2016. Each of 

the rows in Table II.G-2 represent a scenario in which the final total renewable fuel and 

advanced biofuel volume requirements would be satisfied. While we cannot predict precisely 

as discussed elsewhere we believe that the incentives for obligated parties to retain their carryover RINs is 
sufficiently large that they will preferentially acquire and retire current-year RINs for compliance. 
142 We have determined in the context of deriving the advanced biofuel standard that 2.2 billion gallons are 
reasonably attainable. However, the market could operate such that larger volumes are made available. 
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how the market will respond to the standards we are setting, we believe that the market will 

respond, and will likely do so within the range of options shown in the table below. The 

flexibility afforded the market through the RFS program helps to make the standards we are 

finalizing today reasonably achievable. 
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Table II.G-2 
Volume Scenarios Illustrating Possible Compliance with 3.61 Bill gal 

Advanced Biofuel and 18.11 Bill gal Total Renewable Fuel (million gallons)a, b 

E85c EO Total ethanolct 
Sugarcane 

Total biodiesele 
Minimum volume of 

ethanol advanced biodiesele 
200 100 14,122 100 2,502 2,170 
200 100 14,122 300 2,502 2,037 
200 300 14,102 0 2,516 2,237 
200 300 14,102 100 2,516 2,170 
200 300 14,102 300 2,516 2,037 
200 300 14,102 495 2,516 1,907 
400 100 14,255 0 2,414 2,237 
400 100 14,255 100 2,414 2,170 
400 100 14,255 300 2,414 2,037 
400 100 14,255 495 2,414 1,907 
400 300 14,234 100 2,427 2,170 
400 300 14,234 300 2,427 2,037 

a Assumes for the purposes of these scenanos that supply of other non-ethanol advanced bwfuel (heatmg otl, naphtha, etc.) 1s 25 tmll gal, and that the 
cellulosic biofuel final standard for 2016 is 230 mill gal, of which 20 mill gal is ethanol and the remainder is primarily biogas. 
b Biomass-based diesel, conventional biodiesel, and total biodiesel are given as biodiesel-equivalent volumes, though some portion may be renewable 
diesel. Other categories are given as ethanol-equivalent volumes. Biodiesel-equivalent volumes can be converted to ethanol-equivalent volumes by 
multiplying by 1.5. 
c Some higher ethanol blend volume here represented as E85 may alternatively be El5 (1 gal ofE85 could be replaced with 12.8 gallons ofE15) 
d For the range of total ethanol shown in this table, the nationwide pool-wide average ethanol content would range from 10.07% to 10.18%. The 
majority of gasoline will contain 10% ethanol, and some gasoline will contain higher levels of ethanol such as El5 or E85. In comparison, the pool
wide average ethanol content in 2014 and 2015 (projected) was 9.97% and 10.01%, respectively. When the increase in ethanol use is combined with 
substantial increases in non-ethanol renewable fuels, the 2016 volume requirements are significantly higher than both 2014 and 2015. 
e Includes supply from both domestic producers as well as imports. 
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The scenarios in the table above are not the only ways that the market could choose to meet the total renewable fuel and 

advanced biofuel volume requirements that we are finalizing today. Indeed, other combinations are possible, with volumes higher 

than the highest levels we have shown above or, in some cases, lower than the lowest levels we have shown. The scenarios above 

(and similar scenarios presented in the NPRM) cannot be treated as EPA's views on the only, or even most likely, ways that the market 

may respond to the final volume requirements for 2016, contrary to the views of some stakeholders who commented on the NPRM. 

Instead, the scenarios are merely illustrative of the various ways that it could play out. Our purpose in generating the list of scenarios 

above is only to illustrate a range of possibilities which demonstrate that the standards we are finalizing today are achievable despite 

the considerable increases relative to 2015. 

Stakeholders who believed that the volume requirements we proposed in the NPRM were too high often described them as 

unprecedented or overly aggressive, implicitly treating the various legal and practical constraints to increased renewable fuel use as a 

barrier that cannot or should not be crossed. Some stakeholders said that any scenario in which a particular category of renewable fuel 

exceeded historical maximums or previously demonstrated production levels cannot be considered to be achievable. Based on this 

premise, such stakeholders dismissed all scenarios in the NPRM as being unachievable. 

As described earlier, while we acknowledge that constraints on growth in renewable fuel supply are real, we do not believe 
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that they create absolute barriers to growth in renewable fuel supply. Instead, the current 

constraints on growth in supply mean that each additional supply increment is likely to be more 

difficult to achieve than previous increments, and likely require more time to overcome than past 

constraints. The market most certainly can and will respond to the standards that we set by 

increasing supply, as has been demonstrated on other occasions. Growth in the biofuels market 

is also the primary objective of the statute, as we acknowledge throughout this action. However, 

the market is not unlimited in its ability to respond, and for this reason we have found it 

necessary to reduce the required volumes below the statutory targets. 

The scenarios that we provided in the NPRM, and somewhat different scenarios 

presented above that reflect the final volume requirements, demonstrate that the market has 

various ways in which it could respond. The market can be expected to choose the lowest cost 

path to compliance for 2016, but some parties may choose paths that are intended to result in 

lower costs in the long term despite generating higher costs in the near term. For instance, 

regulated parties may respond to the standards we set with investments in production, 

distribution, and consumption infrastructure that is focused on longer term growth. 

All of the volume levels in the scenarios shown above are within reach of a responsive 

market, though they may not all be equally likely. Below we discuss several of them to 

demonstrate that the final volume requirements for 2016 are achievable. 

With regard to E85, according to EIA there will be about 16 million FFVs in the in-use 

fleet in 2016 with a total consumption capacity of about 14 billion gallons of E85. 143 However, 
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since only about 2% of retail stations nationwide currently offer E85, only a minority of FFVs 

have easy access to E85. Under more favorable E85 pricing that could result from higher RIN 

prices, E85 sales volumes higher than those achieved in 2014 (about 150 million gallons) are 

certainly achievable. As described in Section II.E.2.iii we believe that 200 million gallons is the 

most likely maximum achievable volume ofE85 in 2016. Even with some growth in the number 

of retail stations offering E85, however, E85 sales are unlikely to grow dramatically in 2016 due 

to the weak observed consumer response to E85 combined with the limited ability of the RIN 

mechanism under current conditions to reduce the retail price ofE85 relative to E10 as described 

in Section II.E.2.ii. USDA's Biofuels Infrastructure Partnership grant program, an important 

program to expand ethanol retail infrastructure, could increase the number of E85 retail stations 

by perhaps as much as 400 in 2016 as discussed above, but such growth would still have a 

relatively small impact on total ethanol use. 144 As described in Section II.E.2.iii, under highly 

favorable though much less likely conditions related to growth in the number of E85 retail 

stations, retail pricing, and consumer response to that pricing, it is possible that E85 volumes as 

high as 400 million gallons could be reached in 2016. 145 Thus we have included scenarios in 

Table II.G-2 that include E85 volumes as high as 400 million gallons. Higher volumes ofE85 

sales in 2016 are very unlikely, but are possible if the market can overcome constraints 

associated with E85 pricing at retail and consumer responses to those prices. 

143 According to AE02015, Table 42, total vehicle miles travelled by FFVs in 2016 will be about 7.95% of all light
duty gasoline-powered vehicles, equivalent to about 10.9 bill gal ofE10 or 13.9 bill gal ofE85. 
144 We acknowledge that the USDA program will increase the number of retail stations offering El5, potentially 
significantly. However, as described in Section II.E.2.iv, the impact on total ethanol supply in 2016 from increased 
use ofE15 is likely to be considerably smaller than the impact on total ethanol supply from the use ofE85. Thus 
some portion of the volumes ofE85 shown in Table II.G-2 may instead be ethanol-equivalent volumes ofE15. 
145 "Correlating E85 consumption volumes with E85 price," memorandum from David Korotney to EPA Docket 
EPA-HQ-OAR-2015-0111. 

Page 211 of352 

ED_000738_00002507-00211 



As Table II.G-2 illustrates, the final standards could result in the consumption of as much 

as 2.5 billion gallons ofbiodiesel and renewable diesel, representing an increase of more than 

600 million gallons over the projected 2015 supply of all D4 and D6 biodiesel and renewable 

diesel. While this would be a substantial increase, we believe that it is possible for the market to 

reach this level as discussed as in Section II.E.3. 2.5 billion gallons ofbiodiesel would represent 

about 4% of the nationwide pool of diesel fuel in 2016. Most diesel fuel could contain 5% 

biodiesel while still allowing some diesel fuel to contain no biodiesel to accommodate areas of 

the country where the distribution infrastructure is not yet established, as well as that used in 

northern states during the coldest months of the year. Also, B20 could be used in a number of 

centrally-fueled fleets composed of newer engines without violating manufacturer warranties, 

and additional volumes of biodiesel could be used in heating oil. In light of these additional 

volumes, it is possible that 2.5 billion gallons could be supplied in 2016. 

We note that it would be inappropriate to construct a new scenario based on the highest 

volumes in each category that are shown in Table II.G-2 in order to argue for higher volume 

requirements than we are establishing today. Doing so would result in summing of values that 

we have determined are higher than the most likely maximum achievable volumes of the 

different fuel categories, resulting in a total volume that we believe would be extremely unlikely 

to be achievable. We have more confidence in the ability of the market to achieve 18.11 billion 

gallons of total renewable fuel through some combination of different types of renewable fuel 

than we have in the ability of the market to achieve a specific level of, say, biodiesel. Thus, for 

instance, while the highest biodiesel volume shown in Table II.G-2 is about 2.5 billion gallons, 

the market could choose a different level of total biodiesel and renewable diesel, offsetting the 
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volumes with other fuels. The same is true for the highest level ofE85 shown in Table II.G-2 of 

400 million gallons, or the highest level of sugarcane ethanol of about 500 million gallons. In 

addition, the consumption of each fuel in Table II.G-2 is not independent of the consumption of 

the other fuels in the table. For example, greater domestic biodiesel production reduces the 

likelihood of large imports of biodiesel because these two fuels compete against one another for 

access to feedstocks that can be used to make biodiesel in 2016 and for available distribution 

infrastructure and market share. The probability that the upper limits of all sources shown in 

Table II.G-2 could be achieved simultaneously is extremely unlikely. 

As noted in the NPRM, the volume requirements that we are establishing today will 

likely result in RIN prices that are higher than historical levels. RIN price increases are an 

expected market response to a renewable fuel volume requirement that is higher than that in 

previous years and which is expected to require effort on the part of producers, distributors, 

blenders, and retailers to overcome constraints. While the RIN market mechanism provides 

incentives for the market to increase supply both in the near and long term, as stated earlier the 

RIN market mechanism is not without limitation, and the renewable fuel supply cannot be 

expected to increase proportionally at any RIN price. Particularly in the near term (specifically 

2016), we do not believe that significantly higher RIN prices would likely compel the market to 

supply substantially higher volumes than we are finalizing today. 

H. Treatment of Carryover R!Ns 
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We explained in the NPRM that we cannot precisely assess the volume of carryover 

RINs available for use in complying with the 2014, 2015, and 2016 standards, but that we 

estimated that approximately 1.8 billion would remain after compliance with the 2013 RFS 

standards. We proposed that the current bank of carryover RINs should be preserved as a 

compliance "buffer" and not intentionally drawn down by setting volume requirements at a level 

that is higher than can be satisfied through the production and use of physical gallons of fuel. 146 

Many stakeholders provided comment on the topic ofhow EPA should consider carryover RINs 

as part of the standard-setting process. After considering these comments, we have decided for 

this rulemaking to treat carryover RINs in the manner proposed and not establish volume 

requirements that would be expected to require obligated parties to draw down the current bank 

of carryover RINs so as to achieve compliance. 

1. Summary of Public Comments 

Comments on this issue generally expressed two opposing points of view. Many 

commenters, including many obligated parties, contended that EPA should not assume a draw-

down in the bank of carryover RINs in determining the appropriate level of volume 

requirements. On the other hand, other commenters including many renewable fuel providers 

urged EPA to rely on carryover RINs to push the standards higher than the levels of projected 

146 For the bank of carryover RINs to be preserved from one year to the next, individual carryover RINs are used for 
compliance before they expire and are essentially replaced with a newer vintage RIN that is then held for use in the 
next year. For example, if the volume of the RIN bank is unchanged from 2013 to 2014, then all of the 
approximately 1.74 billion vintage 2013 carryover RINs must be used for compliance in 2014, or they will expire. 
However, the same volume of 2014 RINs can then be "banked" for use in the next year. 
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physical volumes and so minimize the extent to which statutory applicable volumes are reduced. 

Representatives of obligated parties were nearly uniform in supporting EPA's proposal to 

not assume a draw-down in the current bank of carryover RINs in setting the 2014, 2015, and 

2016 advanced biofuel and total renewable fuel standards. Virtually all of these commenters 

agreed that maintaining the bank of carryover RIN would provide them with needed compliance 

flexibility to address unforeseen events such as operational problems, market dislocations, 

supply limitations, or fraudulent RINs. Several commenters noted that if EPA were to rely on the 

use of carryover RINs to push for higher standards than reflected by actual renewable fuel 

supply, it would remove a flexibility that Congress had intended for obligated parties. Several 

commenters also noted that obligated parties vary in their ability to acquire RINs, with the result 

being that some obligated parties have a substantial number of carryover RINs, while others have 

few or none. They argued that setting the volume requirements with the expectation that all or a 

substantial number of carryover RINs would be used would make compliance even more 

difficult than it would otherwise be for those who must rely largely or totally on RIN purchases 

rather than on acquiring RINs through blending activities. Several commenters also argued that 

maintaining the bank of carryover RINs allows for better market trading liquidity and a cushion 

against future program uncertainty. They noted the importance of a relatively stable, liquid RIN 

market for achieving compliance with volume requirements, particularly where new and 

expanded avenues of supply are still being developed and built. In their view, carryover RINs 

have been important to maintaining a functioning market, and they cautioned EPA against 

reducing that pool at all or too much and thereby risking severe market disruption in the event of 

a drought or other unforeseen difficulties. 
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Commenters from the renewable fuel industry, on the other hand, urged EPA to assume a 

draw-down in the bank of carryover RINs in determining whether and to what extent to waive 

statutory volumes. They noted that EPA considered the availability of carryover RINs in 

previous decisions not to waive statutory volumes, and argued that EPA's proposed approach 

was inconsistent with this past practice. They pointed out that in order to comply with the 

statute's purpose to encourage growth in the use of renewable fuel in the transportation fuel 

supply, carryover RINs should be considered available for minimizing the extent to which 

statutory volume requirements are reduced. Some of these commenters further argued that the 

carryover RINs clearly are part of the renewable fuel "supply" available for compliance 

purposes, and therefore EPA must count them in determining whether there is an "inadequate 

domestic supply" for purposes of justifying use of the general waiver authority. 

2. Updated Projection of Carryover RIN Volume 

In the NPRM, EPA assessed the size of the RIN bank at approximately 1.8 billion 

carryover RINs. However, we have updated our assessment, and now believe that 1.74 billion is 

the maximum that might be available for possible use in complying with the standards for 2014, 

2015 and 2016. 147 There is considerable uncertainty surrounding this number since there has not 

147 As noted elsewhere, we do not believe that the collective bank of carryover RINs will be drawn down to achieve 
compliance with 2014, 2015, and 2016 standards, since carryover RINs from one year will likely be rolled over into 
new carryover RINs for the next; we are describing here the size of the collective RIN bank, RINs that could 
theoretically be used for compliance purposes with 2014, 2015 and 2016 standards, though we do not believe that 
they will be. 
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been a compliance demonstration since 2013 (for the 2012 RFS standards). As described in a 

memorandum to the docket, the 1.74 billion carryover RIN maximum value will effectively be 

reduced to an uncertain degree to satisfy deficit carry-forwards from 2012. 148 In addition, there 

have been enforcement actions in past years that have resulted in the retirement ofRINs that 

were fraudulently generated and were therefore invalid, and parties who relied on those invalid 

RINs for compliance were required to acquire valid substitutes to true up their past compliance 

demonstrations. Future enforcement actions could have similar results, and require that obligated 

parties settle past enforcement-related obligations in addition to the 2014-2016 standards, 

thereby creating greater demand for RINs than what EPA has determined represents the 

maximum reasonably achievable in this time period. The result of such enforcement actions, 

therefore, could be an effective reduction in the size of the collective bank of carryover RINs to a 

level further below 1.74 billion RINs. 

3. EPA's Decision and Response to Comments 

EPA has decided to maintain the proposed approach, and not set the volume requirements 

in the final rule with the intention or expectation of drawing down the current bank of carryover 

RINs. While we have not assumed an intentional drawdown in the overall bank of carryover 

RINs owned by obligated parties collectively in establishing the volume standards for 2014, 

2015, and 2016, we understand that some obligated parties may choose to sell or use all or part 

of their individual banks of carryover RINs during this time period. To the extent that they do so, 

148 "Estimating Carryover RINs Available for Use in 2014," Dallas Burkholder, Office of Transportation and Air 
Quality, US EPA. November 2015. EPA Air Docket EPA-HQ-OAR-2015-0111. 
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other obligated parties would be in a position to bank carryover RINs by using available 

renewable fuel or purchasing RINs representing such fuel, with the expected net result being no 

effective change in the size of the overall bank of carryover RINs that is owned collectively by 

obligated parties. 

In finalizing this approach, we carefully considered the many comments received, 

including on the role of carryover RINs under our waiver authorities and the policy implications 

of our decision. Our responses to major comments are summarized here, with additional detailed 

responses in the Response to Comments document in the docket. 

1. Importance of Carryover RINs 

We agree with the many commenters who noted the importance of carryover RINs to 

individual compliance flexibility and operability of the program as whole. We believe that 

carryover RINs are extremely important in providing obligated parties compliance flexibility in 

the face of substantial uncertainties in the transportation fuel marketplace, and in providing a 

liquid and well-functioning RIN market upon which success of the entire program depends. As 

described in the 2007 rulemaking establishing the RFS regulatory program, 149 carryover RIN s are 

intended to provide flexibility in the face of a variety of circumstances that could limit the 

availability ofRINs, including weather-related damage to renewable fuel feedstocks and other 

circumstances affecting the supply of renewable fuel that is needed to meet the standards. 

149 72 FR 23900, May 1, 2007. 
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Commenters have drawn our attention to operational problems, market dislocations, and 

fraudulent RINs as other types of unforeseen circumstances for which the availability of 

carryover RINs is important. Obligated parties make individual decisions about whether and how 

many RINs to acquire for their compliance management purposes, and a decision by EPA to 

effectively require the "draw down" of all or a substantial volume of individual carryover RIN 

banks by setting higher future volume requirements than can be satisfied with actual renewable 

fuel use would decrease their compliance options and increase their risk of noncompliance. An 

intentional drawdown of the carryover RIN bank under current circumstances would likely have 

long-term effects on the RFS program, as increasing standards are expected to make compliance 

more challenging and reduce the ability to generate new carryover RINs. 

An adequate RIN bank also serves to make the RIN market liquid and to avoid the 

possible need for frequent standards adjustments. Just as the economy as a whole functions best 

when individuals and businesses prudently plan for unforeseen events by maintaining inventories 

and reserve money accounts, we believe that the RFS program will not function properly unless 

sufficient carryover RINs are held in reserve for potential use by the RIN holders themselves, or 

for possible sale to others that may not have established their own carryover RIN reserves. Were 

there to be no RIN s in reserve, then even minor disruptions causing shortfalls in renewable fuel 

production or distribution, or higher than expected transportation fuel demand (requiring greater 

volumes of renewable fuel to comply with the percentage standards that apply to all volumes of 

transportation fuel, including the unexpected volumes) could lead to the need for a new waiver 

of the standards, undermining the market certainty so critical to the long term success of the RFS 

program. Furthermore, many obligated parties lack the ability to generate certain types ofRINs. 
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With a functioning liquid RIN market this is not a problem because we expect that these 

obligated parties will be able to comply by securing these RINs on the open market. However, a 

significant drawdown of the carryover RIN bank leading to a scarcity ofRINs may stop the 

market from functioning in an efficient manner, even where the market overall could satisfy the 

standards. For all of these reasons, the collective carryover RIN bank provides a needed 

programmatic buffer that both facilitates individual compliance and provides for smooth overall 

functioning of the program. (Here and elsewhere we use the term "buffer" as shorthand reference 

to all of the benefits that are provided by a sufficient bank of carryover RINs.) 

The importance of carryover RINs to the RFS program and to obligated parties can be 

illustrated by comparing them to either currency or inventory, as they can be seen as functioning 

in both roles in the RFS program. First, carryover RINs, like all RINs, are a form of "currency" 

that can be traded and that ultimately are used to settle compliance accounts at the close of each 

RFS compliance year. Individual banks of carryover RINs can be analogized to a typical 

individual bank account in which money is deposited and withdrawn. It is commonly understood 

that in managing both personal and business finances, that a reserve fund should be maintained 

to cover unforeseen circumstances. Thus, it is generally considered unwise to budget spending 

every dollar that is earned in a paycheck, since unforeseen events such as illness, injury, or a 

downturn in business could impact future earnings, and it is prudent to assume that such an event 

will occur in the future and to plan for them. This type of planning is particularly important in 

situations where credit is either unavailable or restricted, since in such circumstances there may 

be very limited alternatives to a reserve account. The RFS compliance system is structured to 

provide only limited "credit" for compliance obligations. Parties may defer compliance for one 
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calendar year, but are required to pay back the deficit in the next compliance year while also 

meeting the next year's requirements. 150 Parties may also seek forgiveness of their RFS debt by 

petitioning EPA pursuant to CAA section 211 ( o )(7)(A) for a waiver to account for "inadequate 

domestic supply" or severe economic or environmental harm, but there is no guarantee that such 

waivers will be provided, or that they will be granted in time to provide the relief needed, and 

since such waivers are only available to address widespread concerns. They are not likely to be 

available to address individual circumstances. Thus, we believe that there are very good reasons 

for the program to allow for the market as a whole to have a reasonable number of carryover 

RINs available, and there are incentives for individual parties to seek to establish and retain a 

reserve bank of carryover RINs that can be used to address expected market downturns as well 

as unforeseen circumstances that may hinder or prevent compliance. Furthermore, just as the 

economy as a whole is stronger and more resilient when many individuals have significant 

monetary savings, we believe the RFS program, too, is stronger and more resilient to market 

swings and unforeseen events when obligated parties, collectively, have a sufficient bank of 

carryover RINs. Excessive savings are generally not positive for an economy, since they suggest 

that investments in future growth are not being made; however, insufficient savings run the risk 

of a market collapse in the face of economic downturns. An appropriate amount of savings is the 

desired goal. In our judgement, maintaining the current volume of carryover RINs will provide 

an appropriate collective savings account for the RFS program to provide benefits similar to 

desired collective savings in the economy. 

We also believe the carryover RIN bank for the RFS program can be analogized to the 

150 See CAA section 2ll(o)(5)(D). 
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working inventory that any business needs to operate. In the case of businesses, these are the raw 

materials, parts, or cash on hand needed to keep production going for the next day, the next 

week, or the next several months until new supplies can be delivered during normal operations 

and to allow for potential disruptions in supply of necessary materials. Failure to maintain an 

adequate working inventory of supplies could shut down operations, cause contracts to go 

unfulfilled, and create a lack of confidence in the business by would-be purchasers of their 

products that could ultimately lead to business failure. This is why successful businesses 

maintain inventories of supplies that they will need to maintain continuous production, and to 

account for unexpected disruptions in supply. 151 This phenomenon, known as convenience yield, 

is also why they typically maintain multiple sources of supply, rather than relying on just one. 

Maintaining an inventory and alternative sources is particularly important in situations where 

product supply is limited, unreliable, or uncertain, since the inventory allows continued 

operations despite these circumstances. While in theory the working inventories can be drawn 

down, and might need to be when circumstances dictate, these working inventories are not drawn 

down in the course of normal business operations and instead are maintained year after year to 

serve their intended purpose. We believe we are in this same situation for the existing bank of 

carryover RINs. Although the RFS program is structured such that compliance with the 

percentage standards is determined on an annual average (rather than a per-gallon) basis, it is 

151 For example, the marketwide carryover inventory of com from one crop year to the next is roughly 9-10% of 
annual harvest. EIA. "Weekly U.S. Ending Stocks of Fuel Ethanol." October 21,2015 (available at 
http://www.eia.gov/dnav/pet!hist!LeafHandler.ashx?n=PET&s=W EPOOXE SAE NUS MBBL&f=W); 
EIA. "Weekly U.S. Oxygenate Plant Production of Fuel Ethanol." October 21,2015 (available at 
http://www.eia.gov/dnav/pet!hist!LeafHandler.ashx?n=PET&s=W EPOOXE YOP NUS MBBLD&f=W). 
Similarly, the average amount of ethanol in inventory at any given time is approximately 5-6% of annual 
production. USDA. "Grain Stocks." September 30,2015 (available at 
http:/ /usda.mannlib.comell.edu/usda/current/GraiStoc/GraiStoc-09-3 0-2015 .pd!); 
USDA. "Crop Production Annual Smrunary." January 12,2015 (available at 
http:/ /usda.mannlib.comell.edu/usda/current/CropProdSu/CropProdSu-0 1-12-2015 revision.pd!). 
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nevertheless logical and prudent for obligated parties to view RINs as an essential ingredient of 

their product, and to attempt to match their RIN holdings to production volumes on an ongoing 

basis. The availability of carryover RINs can help provide needed assurance to obligated parties 

during the compliance year that they will eventually be able to comply with the RFS standards, 

while still planning to do so through the acquisition of current-year RINs. While individual 

obligated parties may not have a bank of carryover RINs at present, the access to carryover RINs 

in the marketplace from other sources can serve the same function. 

n. Role of Carryover RINs under the Waiver Authorities 

Some commenters disagreed with the proposed approach, suggesting that carryover RINs 

must be considered as part of "supply" in determining if there is an "inadequate domestic 

supply" justifying a waiver pursuant to CAA section 2ll(o)(7)(A). We disagree with these 

comments. As noted in Section II.B., the term "inadequate domestic supply" is not defined in the 

statute. Similarly, CAA section 2ll(o)(5), which provides the statutory basis for the carryover 

RIN regulatory provisions, requires that EPA establish a credit program as part of its RFS 

regulations, and that the credits be valid to show compliance for 12 months as of the date of 

generation, but is silent on the relationship of these credits to the "inadequate domestic supply" 

reference in 2ll(o)(7)(A). Therefore, EPA finds no guidance in the text of these key statutory 

provisions on whether or not carryover RINs should be deemed part of the "supply" referenced 

in CAA section 2ll(o)(7)(A). In light of the statute's silence on this matter, it is appropriate for 

EPA to interpret the term so as to best fulfill the statute's objectives, including the general 
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objective that the program runs efficiently. 

We believe that the word "supply" in the phrase "inadequate domestic supply" can 

logically be read to refer only to actual renewable fuel (and not carryover RINs), since the focus 

of the entire RFS program is on increasing the amount of renewable fuel used in the 

transportation sector. Commenters suggested that the word "supply" could perhaps be interpreted 

to include both renewable fuel and carryover RINs on the grounds that all such RINs can be used 

for compliance purposes. However, it is clear that the result of this latter interpretation would be 

a complete drawdown in the collective bank of carryover RINs in a relatively short time period. 

In any year where actual renewable fuel supply was below the statutory levels and there was a 

balance of carryover RINs, reducing if not eliminating that balance would be a condition of 

exercising the general waiver authority. Because we firmly believe that maintaining a significant 

bank of carryover RINs provides a substantial benefit to the RFS program, as described above, in 

our judgment it best serves the interests of the program to interpret the term "supply" in the term 

'inadequate domestic supply" to include only actual renewable fuel, and not carryover RINs. 

Although we do not believe that carryover RINs should be considered as part of the 

"supply" of renewable fuel in the context of a finding of "inadequate domestic supply" under the 

general waiver authority, we do believe that the availability of carryover RINs is an important 

factor for EPA to consider in determining whether or not to use the general waiver authority, just 

as it is when EPA considers using its cellulosic waiver authority (as upheld in the Monroe case). 

Thus, while we do not take carryover RINs into consideration in determining whether we can 

exercise the general waiver authority, we do take them into consideration in determining whether 
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we should exercise either the general waiver authority or the cellulosic waiver authority. The 

exercise of these waiver authorities is discretionary and with an overabundance of carryover 

RINs, EPA could decide not to waive the statutory volume targets, even where the supply of 

actual renewable fuel may be inadequate to allow compliance, since the carryover RINs would 

allow compliance and a drawdown in the carryover RIN bank would not result in a loss of the 

important "buffer" function provided by a sufficient bank of carryover RINs. However, when the 

size of the bank of carryover RINs is limited, EPA could reasonably decide to exercise its waiver 

authorities to match the RFS requirements to the volume of the renewable fuel supply in the year 

in question, with the intention of preserving the limited bank of carryover RINs for the overall 

benefit of the program. 152 That is the present situation; in light of the projected limited size of the 

current bank of carryover RINs, we have determined that the volume requirements for total 

renewable fuel should be set at the level of projected supply of renewable fuels, and not at higher 

levels that would be expected to require a drawdown in the overall bank of carryover RINs. 

Similarly, in exercising the cellulosic waiver authority, we are not setting the volume 

requirements for advanced biofuel with the intention or expectation of requiring a draw-down in 

the bank of carryover RINs. We believe that preserving the current collective bank of carryover 

RINs is appropriate to provide a program buffer that facilitates the effective operation of the RFS 

program, and that a draw-down of this collective bank of carryover RINs should be avoided in 

setting the volume requirements for 2014-2016. 

We do not agree with those commenters who asserted that carryover RINs may never be 

a consideration in determining whether and by how much to reduce statutory volume 

152 In some years, the situation could fall between these extremes, where EPA may exercise its discretion in a 
manner that assumes a somewhat enlarged bank of carryover RINs would be drawn down to a limited degree. 
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requirements. In evaluating EPA's decision not to use the cellulosic waiver authority in 2013 to 

reduce advanced and total renewable fuel volumes, the D.C. Circuit in Monroe ruled that EPA 

reasonably concluded that the availability of carryover RINs was "certainly relevant" to its 

decision. 153 We also considered the availability of carryover RINs in our decision not to exercise 

the general waiver authority in responding to petitions seeking a waiver of RFS requirements 

based on the 2012 drought. 154 

Similarly, were EPA to receive a request to waive already -established standards during 

the compliance year, we believe that it would be appropriate for EPA to take into consideration 

the substantially different context involved. Although the situation is not presently before us, we 

believe that there could be a strong case for avoiding granting a waiver during the course of a 

compliance year if a waiver can be avoided through the use of carryover RINs. We would need 

to consider in that context whether it would be appropriate to revise an established standard in 

the midst of the compliance year if there is a compliance mechanism available to avert that 

result. Indeed, EPA believes that one benefit of preserving carryover RINs when setting 

standards in the first instance, is precisely so that they may be available to address unforeseen 

circumstances such as a downturn in wet gallon supply during the compliance year. EPA will 

evaluate all such actions on a case-by-case basis. 

153 Monroe at 12. The court also quoted with approval EPA's explanation that "carryover RINs are a valid 
compliance mechanism" and a means for obligated parties to "protect [] against .my potential supply shortfalls that 
could limit the availability ofRINs." Id. (emphasis added by the court). 
154 At the same time, as discussed elsewhere in this section, we do not agree with cmrunenters who view our past 
actions as requiring that we always rely on the availability of carryover RINs as justification for avoiding waivers. 
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111. Extent to Which the Current Bank of Carryover RINs Could Be Drawn down without 

Compromising the Beneficial Buffer They Provide 

As discussed above, we believe that an appropriate bank of carryover RINs serves an 

important program function, but we also believe that in circumstances where there is an 

overabundance of carryover RINs, that EPA can and should consider their availability as a 

possible approach to avoid or minimize waivers of the statutory volume targets. In establishing 

the RFS regulatory program, we considered both the beneficial program impacts of carryover 

RINs (e.g., compliance flexibility, liquidity in the RIN trading market, etc.) and the potential that 

a substantial volume of carryover RINs could undermine the legitimate need ofbiofuel producers 

for assurance that the products they produce will actually be sold and used during a given 

compliance year, which could occur if obligated parties preferentially satisfy their obligations 

with carryover RINs. Balancing these considerations, and taking into account the statutory 

provision that credits should only be valid to show compliance for 12 months after the date of 

generation, EPA specified by regulation that obligated parties may only satisfy 20 percent of 

their RVO in a given year with carryover RINs. This 20 percent value therefore sets a cap on the 

possible use of carryover RINs that increases in absolute terms over time as the volume of 

renewable fuel required through the RFS program grows. In the initial years of the RFS program, 

obligated parties were able to steadily build up an inventory of carryover RINs, as market 

demand for ethanol exceeded the RFS standards. However the absolute size of the carryover RIN 

bank has been decreasing in recent years, as compliance requirements have become more 

challenging, and the ability to over-comply and create carryover RINs has become increasingly 

difficult. 
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For example, we estimated that 3.5 billion excess RINs were generated in 2011 -almost 

500 million more than the 3.02 billion carryover RINs that could be used in 2012 as a result of 

the 20 percent cap. 155 For 2013, we estimated that 2.67 billion 2012 carryover RINs were 

available for compliance. 156 This represented 16 percent of that year's 16.55 billion gallon total 

renewable fuel applicable volume. After compliance with the 2013 standards, we estimate that 

the carryover RIN bank will include at most 1.74 billion RINs and probably something less than 

that as discussed above. If we use the availability of carryover RINs as a basis for setting the 

standards for 2014 and 2015 to the statutory volumes as some commenters suggest, instead of 

setting them at actual renewable fuel supply, then, assuming we entered the 2014 compliance 

year with 1.74 billion carryover RINs, the amount of carryover RINs available for 2016 would 

only be on the order of0.1 billion RINs, insufficient to maintain the statutory volumes for 2016 

and insufficient to provide the benefits of a program buffer as described in this section. If instead 

we do not require a drawdown in 2014 and 2015, then potentially 1.74 billion carryover RINs 

would still be available for 2016, representing just 8 percent of the statutory volume of 22.25 

billion gallons and 10 percent of the 18.1 billion gallon total renewable volume requirement 

finalized today. 157 We believe that we should not intentionally set the RFS standards for 2014-

2016 so as to intentionally draw down this bank of carryover RINs. 158 This is not inconsistent 

with prior decisions, as some commenters have argued, since the bank of carryover RINs is 

155 See 77 FR 70752, 70759 (November 27, 2012). 
156 See 78 FR 49821 (August 15, 2013). 
157 As noted earlier, stocks of ethanol have averaged approximately 5-6 percent of annual production, and com 
stocks, which vary by season, have rarely fallen below 9-10 percent of the annual harvest. 
158 Although EPA has set the volume requirements for total renewable fuel in today' s rule based on a detennination 
of volumes we believe represent the maximum levels that are reasonably achievable, we acknowledge that this 
determination is difficult, and that it involves a considerable amount of judgement. If EPA has erred in assuming too 
much is possible, the collective bank of carryover RINs would be available to obligated parties to facilitate 
compliance. This can be seen as an additional potential benefit of retaining an adequate bank of carryover RINs. 

Page 228 of 352 

ED _000738_00002507 -00228 



substantially less, both in absolute numbers and as a percentage of the applicable standards, than 

was the case in prior actions when we noted the availability of carryover RINs as a factor in 

deciding not to waive statutory volume targets. We recognize that the volume of carryover RINs 

that should be preserved for programmatic purposes is not given to a precise determination, and 

is largely a matter of judgement. At this time, given the information presently available to us, we 

believe it best not to set the RFS standards for 2014-2016 so as to intentionally draw down the 

current carryover RIN bank in whole or in part. We expect to evaluate this issue each year in our 

annual standards rulemakings, and to learn from experience in implementing the program, 

particularly once compliance for 2013, 2014, 2015, and 2016 has been established. 

IV. Whether Carryover RINs Will Be Used to Avoid Needed Investments 

Some commenters felt that the availability of carryover RINs could result in obligated 

parties complying through retirement of carryover RINs rather than investing in infrastructure or 

other long-term efforts to increase biofuel supply. As noted above, we recognize the potential 

that too large a volume of carryover RINs could undermine the legitimate need ofbiofuel 

producers for assurance that the products they produce will actually be sold and used during a 

given compliance year, but we believe the current size of the carryover RIN bank is not 

sufficiently large to result in such problems. While we recognize that individual obligated parties 

may choose to comply in part through retiring carryover RINs (up to the 20 percent cap), we 

believe that, considering the importance of carryover RINs in providing compliance flexibility, 

obligated parties as a whole are unlikely to deplete the collective bank of carryover RINs simply 
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to delay making investments in new infrastructure to increase the production and distribution of 

renewable fuel. Our thesis is supported by empirical evidence from 2013. 

EPA acknowledged in setting the 2013 standards that 14.5 billion gallons of ethanol 

would be needed to meet the total statutory renewable fuel volume of 16.55 billion gallons, 

assuming that no biomass-based diesel was produced above the 1.28 billion gallons required by 

the biomass-based diesel standard. We also determined that that the total amount of ethanol the 

market could absorb as E 10 in 2013 was 13.1 billion gallons, leaving a potential gap of 1. 4 

billion gallons. We then described how biomass-based diesel production in excess of the biomass-

based diesel standard, increased production of other non-ethanol renewable fuels, and use of E85 

could contribute to the needed gallons. We also pointed out that about 2.6 billion carryover RINs 

would be available in 2013, which was more than enough to cover the potential gap of 1.4 billion 

gallons if other approaches to compliance were not realized. We decided, therefore, that a waiver 

of the statutory applicable volume of total renewable fuel was not needed in 2013, since there 

were multiple approaches to compliance available in the marketplace. Fallowing signature of the 

final rule, there was a dramatic increase in RIN prices, as parties bid them up in an attempt to 

acquire sufficient RINs for compliance. 159 We believe in general that high RIN prices provide an 

incentive to the renewable fuels market to increase renewable fuel production and import, as well 

as an incentive to invest in the infrastructure necessary to enable higher volumes of renewable 

fuels to be consumed. 160 This appears to have occurred in 2013, notwithstanding the availability 

of carryover RINs. For example, E85 sales volumes increased significantly relative to previous 

159 See Figure III.D.l-1. 
160 See "A Preliminary Assessment ofRIN Market Dynamics, RIN Prices, and Their Effects," Dallas Burkholder, 
Office of Transportation and Air Quality, US EPA. May 14,2015, EPA Air Docket EPA-HQ-OAR-2015-0111. 
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years, although due to infrastructure limitations the increase in E85 consumption was still 

relatively small in absolute terms. Instead, the market turned to biodiesel and renewable diesel; 

these fuels were used at record levels, far exceeding the biomass-based diesel standard, and even 

exceeding the volumes required to satisfy the advanced biofuel standard. 161 Excess biodiesel was 

used to fulfill a substantial portion of the shortfall in conventional biofuel necessary to meet the 

total renewable fuel standard. Not only did RIN prices spike, but they also all converged to the 

RIN prices for D4 BBD, indicating that obligated parties were willing to pay advanced biofuel 

and BBD prices for as many RINs as could be supplied rather than rely on carryover D6 RINs. 

Had obligated parties collectively acted in 2013 so as to delay the investments necessary to 

expand the infrastructure to produce and consume additional volumes ofbiofuel they would have 

blended ethanol as E10, blended the minimum biodiesel volume required to meet the BBD and 

advanced biofuel standards, and used carryover RINs to satisfy the balance of their obligations. 

Although we estimate that 800 million carryover RINs will ultimately be used for 2013 

compliance, this is far short of the 1.4 billion RINs that could have been used had obligated 

parties placed little value on their retention and collectively drawn them down as an alternative 

to investing in the biofuel supply. 162 We believe the experience in 2013 supports our assessment 

that obligated parties as a whole are unlikely to draw down the current bank of carryover RINs 

(which is substantially smaller than it was in 2013) as an alternative to buying RINs representing 

current-year production. 

161 See Section III.B of this preamble. 
162 We recognize that canyover RINs are held unevenly and that discussion of the collective behavior of obligated 
parties in the face of the 2013 RFS mandates greatly oversimplifies the dynamics likely at work. Nevertheless, we 
believe the experience provides useful information regarding market response as a whole to a situation with both 
ambitious RFS requirements and significant availability of carryover RINs. 
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v. Response to Other Comments 

Some parties argued that we should not assume a draw-down in the bank of carryover 

RINs in setting the total renewable fuel volume requirements because obligated parties vary in 

their ability to acquire RINs, with the result being that some obligated parties have a substantial 

number of carryover RINs, while others have few or none. They argued that setting the volume 

requirements with the expectation that all or a substantial number of carryover RINs would be 

used would make compliance even more difficult than it would otherwise be for those who must 

rely largely or totally on RIN purchases rather than on acquiring RINs through blending 

activities. We acknowledge this argument and believe that our approach will make the RIN 

market more fluid and facilitate compliance by parties that choose to comply with RFS 

requirements by purchasing separated RINs. 

Some parties argued that setting the annual standards so as to intentionally draw down 

the carryover RIN bank would likely raise RIN prices to a higher degree than the proposed 

approach and provide increased incentive for expansion of production and delivery infrastructure 

of renewable fuels. While we acknowledge that higher RIN prices would likely occur from the 

suggested approach, we do not believe, for the reasons set forth in section II.E of this preamble, 

that there is an unlimited ability for higher RIN prices to result in increased biofuel supply. We 

believe we have set the total renewable fuel volume requirements today at the maximum 

reasonably achievable levels, taking into account the ability of the market to respond to higher 

standards. Furthermore, even if the commenter were correct, any benefits associated with 
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increased biofuel supply in the short term would need to be balanced against the harmful effects 

of depletion of the bank of carryover RINs and instability of the RIN market it would cause. 

Given the importance we place on an adequate RIN bank to provide a needed compliance buffer, 

as discussed above, we do not choose to exercise our discretion under the general waiver 

authority to set volumes that require depletion of the bank of carryover RINs. 

Some parties argued that our approach to carryover RINs in this rule is inconsistent with 

past practice, and therefore arbitrary. We disagree. While it is true that a consideration of the 

availability of carryover RINs factored into our decisions not to exercise statutory waiver 

authorities in the rule establishing 2013 RFS standards (where the issue arose in the context of 

deciding whether to use the cellulosic waiver authority), and in our decision to deny waiver 

requests based on the 2012 drought (where we considered whether to exercise the general waiver 

authority on the basis of claims of severe harm to the economy), the factual backgrounds for 

those decisions were vastly different than the situation today. In those cases there was an 

overabundance of carryover RINs. As noted above, the size of the carryover RIN bank is 

currently substantially lower, both in absolute terms and as a percentage of the 2016 total 

renewable fuel volume requirement finalized today. Furthermore, the program is currently facing 

very considerable challenges that will require new and relatively costly approaches to increasing 

renewable fuel supplies; we believe, therefore, that the need for a programmatic buffer is even 

more critical under current circumstances than in the past. 
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4. Summary 

For all of these reasons, we have determined that under current circumstances, carryover 

RINs should not be counted on to avoid or minimize the need to reduce the 2014, 2015, and 

2016 statutory volume targets. However, we note that we may or may not take a similar approach 

in future years; we will assess the situation on a case-by-case basis going forward, and take into 

account any lessons learned from implementing the rules applicable to 2014, 2015 and 2016. 

I. Impacts of Final Standards on Costs 

In this section we provide illustrative cost estimates for the final standards. By 

"illustrative costs," EPA means that the cost estimates provided are not meant to be precise 

measures, nor do they attempt to capture the full impacts of the rule. These estimates are 

provided solely for the purpose of showing how the cost to produce a gallon of a 

"representative" renewable fuel compares to the cost of petroleum fuel. There are a significant 

number of caveats that must be considered when interpreting these cost estimates. First, as 

discussed by commenters, there are a number of different feedstocks that could be used to 

produce advanced fuels, and there is a significant amount of heterogeneity in the costs associated 

with these different feedstocks and fuels. Some fuels may be cost competitive with the 

petroleum fuel they replace; however we do not have cost data on every type of feedstock and 

every type of fuel. Therefore, we do not attempt to capture this range of potential costs in our 

illustrative estimates. 
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Second, given time constraints associated with providing estimates for several annual 

standards in this rule, EPA did not quantitatively assess other direct and indirect costs or benefits 

of increased biofuel volumes such as infrastructure costs, investment, GHG reduction benefits, 

air quality impacts, or energy security benefits, which all are to some degree affected by the rule. 

While some of these impacts were analyzed in the 2010 final rulemaking which established the 

current RFS program, we have not fully analyzed these impacts for the 2014, 2015, and 2016 

volume requirements being established today. We have framed the analyses we have performed 

for this final rule as "illustrative" so as not to give the impression of comprehensive estimates. 

Third, a number of different scenarios could be considered the "baseline" for the 

assessment of the costs of this rule. One scenario would be the statutory volumes in which case 

this final rule would be reducing volumes, and reducing costs. For the purposes of showing 

illustrative overall costs of this rulemaking, we use the preceding year's standard as the baseline 

(e.g., the baseline for the 2016 advanced standard is the final2015 advanced standard, etc.), an 

approach consistent with past practices. 

Fourth, the 2014 standards were not finalized prior to 2014 so it is difficult to estimate 

what their costs may have been. Market participants may have anticipated a higher final 2014 

standard than the market would provide in the absence of the standard, which would contribute 

to the positive RIN prices witnessed in 2014. In contrast, the final2014 standards represent 

reductions in both the advanced and conventional volumes compared to the 2013 standards, 

suggesting a reduction in costs for this final2014 rule compared to the 2013 standards. Finally, 

Page 235 of 352 

ED _000738_00002507 -00235 



the final2014 standards are based on actual production levels in 2014, possibly suggesting that 

the 2014 standards we are finalizing are what would have happened in the marketplace absent a 

rulemaking. Viewed in this way, the standards would impose no cost. Given the complexity of 

this issue, we have not attempted to estimate the costs of the 2014 standards. This issue 

associated with estimating costs for the 2014 standards also arises with the 2015 standards to a 

degree. The final standards for 2015 are being set late in the 2015 calendar year, so it is not clear 

how much extra renewable fuels (and thus costs) the standards are requiring above what the 

marketplace would have supplied absent them. 163 In any case, we provide illustrative costs for 

the 2015 advanced biofuel standards and total renewable fuel standards in addition to those for 

2016. 

EPA is providing cost estimates for three illustrative scenarios- one, if the entire change 

in the advanced standards is met with soybean oil BBD; two, if the entire change in the advanced 

standards is met with sugarcane ethanol from Brazil; and three, if the entire change in the total 

renewable fuel volumes that can be satisfied with conventional biofuels (i.e., non-advanced) is 

met with com ethanol. While a variety ofbiofuels could help fulfill the advanced standard 

beyond soybean oil BBD and sugarcane ethanol from Brazil, these two biofuels have been most 

widely used in the past. The same is true for com ethanol vis-a-vis the non-advanced component 

of the total renewable fuel standard. We believe these scenarios provide illustrative costs of 

meeting the final standards. For this analysis, we estimate the per gallon costs of producing 

biodiesel, sugarcane ethanol, and com ethanol relative to the petroleum fuel they replace at the 

wholesale level, then multiply these per gallon costs by the applicable volumes established in 

163 Because the 2015 proposal was out part way through the year, it is possible that market participants anticipated 
standards at least as high as those proposed. 
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this rule for the advanced (for biodiesel and sugarcane ethanol) and non-advanced component of 

the total renewable fuel (for com ethanol) categories. More background information on this 

section, including details of the data sources used and assumptions made for each of the 

scenarios, can be found in a memorandum submitted to the docket. 164 

Because we are focusing on the wholesale level in each of the three scenarios, these 

comparisons do not consider taxes, retail margins, and any other costs or transfers that occur at 

or after the point of blending (i.e., transfers are payments within society and are not additional 

costs). Further, as mentioned above we do not attempt to estimate potential costs related to 

infrastructure expansion with increased biofuel volumes. In addition, because more ethanol 

gallons must be consumed to go the same distance as gasoline and more biomass-based diesel 

must be consumed to go the same distance as petroleum diesel due to each of the biofuels' lesser 

energy content, we consider the costs of ethanol and biomass-based diesel on an energy 

equivalent basis to their petroleum replacements (i.e., per energy equivalent gallon (EEG)). 

For our first illustrative cost scenario, we consider the costs of soybean-based biodiesel to 

meet the entire change in the advanced standards. The final2014 standard is being set at the 

actual level of advanced biofuels produced in 2014, 2.67 billion gallons. The advanced biofuel 

volumes are being finalized for 2015 at 2.88 billion gallons and for 2016 at 3.61 billion gallons. 

Comparing the difference in costs between biomass-based diesel and petroleum-based diesel, we 

estimate a cost difference that ranges from $1.45 to $1.71/EEG in 2015 and from $1.00 to 

$2.46/EEG in 2016. Multiplying the per gallon cost estimates by the volume of fuel displaced 

164 "Illustrative Costs Impact of the Final Annual RFS2 Standards, 2014-2017," Memorandum from Michael Shell 
and Michael Shelby to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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by the advanced standard, on an energy equivalent basis, results in an overall annual cost of $203 

to $240 million in 2015 and $480 to $1, 182 million in 2016. 

For our second illustrative cost scenario, we provide estimates of what the potential costs 

might be if all additional volumes used to meet the 2015 and 2016 advanced biofuel standards 

above the previous year's advanced biofuel standard are met with imported Brazilian sugarcane 

ethanol. Comparing the difference in costs between sugarcane ethanol and the wholesale 

gasoline price on a per gallon basis, we estimate cost differences that range from $0.89 to 

$2.05/EEG in 2015 and from $0.91 to $2.07/EEG in 2016. Taking the difference in per gallon 

costs for sugarcane ethanol and the wholesale gasoline price and multiplying that by the volume 

of petroleum displaced on an energy equivalent basis from the advanced standard results in an 

overall estimated annual cost of$186 to $431 million for 2015 and $656 to $1,493 million for 

2016. 

For the third illustrative cost scenario, we assess the difference in cost associated with a 

change in the implied volumes available for conventional (i.e., non-advanced) biofuels for 2015 

and 2016. We provide estimates of what the potential costs might be if com ethanol is used to 

meet the entire conventional renewable fuel volumes. The implied 2014 volume allowance for 

conventional renewable fuel is 13.61 billion gallons, 14.05 billion gallons in 2015, and 14.50 

billion gallons in 2016. If com ethanol is used to meet the difference between the implied 2014 

to 2015 and 2015 to 2016 conventional renewable fuel volume increases, an increase of 440 

million gallons of com ethanol would be required in 2015 and 450 million gallons in 2016. 

Comparing the difference in costs between com ethanol and the wholesale gasoline price, we 
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estimate a cost difference of $0.96 in 2015 and cost differences that range from $1.01 to 

$1.33/EEG in 2016. Taking the difference in per gallon costs between the com ethanol and the 

wholesale gasoline price estimates and multiplying that by the volume of petroleum displaced on 

an energy equivalent basis by the conventional standard results in an overall estimated annual 

cost of $424 million for 2015 and $453 to $597 million for 2016. 

An alternative way oflooking at the illustrative costs in 2016, given the fact that this is a 

three year rule, is to consider a volume change relative to the 2014 proposed standard. The cost 

estimate for meeting the 2016 standard would range from $620 to $1,526 million if the entire 

advanced standard were to be met with soybean-based diesel. The cost estimates would range 

from $84 7 to $1,929 million if the entire advanced standard were met with sugarcane ethanol. 

The cost estimate for meeting the entire conventional standard in 2016 with com ethanol would 

range from $895 to $1,181 million. 

While it would be instructive to show not only the costs but also the potential benefits of 

the standards being finalized and understanding both would be an important consideration in any 

future reassessment of the RFS program, the short timeframe provided for the annual renewable 

fuel rule process does not allow sufficient time for EPA to conduct a comprehensive analysis of 

the benefits of the 2015 and 2016 standards and the statute does not require it. Moreover, as 

discussed in the final rule establishing the 1.28 billion gallon requirement for BBD in 2013, the 

costs and benefits of the RFS program as a whole are best assessed when the program is fully 

mature in 2022 and beyond. 165 We continue to believe that this is the case, as the annual 

165 77 FR 59477, September 27, 2012. 
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standard-setting process encourages consideration of the program on a piecemeal (i.e., year-to-

year) basis, which may not reflect the long-term economic effects of the program. Therefore, for 

the purpose of this annual rulemaking, we have not quantified benefits for the 2015 and 2016 

final standards. As noted, this approach pertains to this and other annual rulemakings, not to 

potential future assessments of the program. We do not have a quantified estimate of the GHG 

impacts for the single year (e.g., 2015, 2016). When the RFS program is fully phased in, the 

program will result in considerable volumes of renewable fuels that will reduce GHG emissions 

in comparison to the fossil fuels which they replace. EPA estimated GHG, energy security, and 

air quality impacts and benefits for the 2010 RFS2 final rule for 2022. 

EPA received numerous comments related to the costs of the proposed 2014,2015, and 

2016 renewable fuel volumes. One commenter believes that EPA overestimated the cost of 

additional biodiesel volumes. They claimed that "the program has resulted in providing the 

public with an alternative fuel source at a lower cost," and provided documentation of a 

testimony in which a diesel fuel provider claims to use biodiesel because it's cheaper than diesel. 

The commenter further states that the price of the RIN offers discounts to the biofuel producer. 

Per gallon, wholesale biodiesel prices have been and continue to be more expensive than 

petroleum diesel. For example, on October 22,2015, the front month futures price for B100 Soy 

Methyl Ester (SME) Chicago is $2.32/gallon, while the front month futures price for New York 

Harbor (NYH) Ultra-Low Sulfur Diesel (ULSD) is $1.47/gallon. 166 

166 PFL Market Daily, Progressive Fuels Limited 
http://www.progressivefuelslimited.com/Web Data/pfldaily.pdf 
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Regarding the RIN discount, EPA acknowledges that biofuel producers may receive 

discounts due to RIN values. However, the discount a producer may receive due to RIN payment 

is not a cost, or a benefit; it is a transfer. In our cost methodology, we attempt to calculate the 

real resource costs associated with using biofuels in comparison to the fossil fuels that they 

replace. We did not attempt to capture transfers as a result of RIN prices and tax credits, which 

we acknowledge have distributional impacts. We simply evaluated the cost to consumers by 

considering per energy equivalent gallon difference in wholesale costs of biofuels against their 

petroleum alternative given projected market prices. 

Multiple commenters expressed concern over the fact that EPA did not perform a full 

incremental cost-benefit analysis for the annual renewable fuel volumes. API commented that 

EPA should provide a "complete assessment of the rule's costs on obligated parties, consumers, 

and other affected parties, along with a comparison of those costs with the rule's benefits." As 

EPA has previously stated, the annual rulemaking schedule for setting renewable fuel volumes 

does not allow sufficient time to conduct a comprehensive benefit-cost analysis. For the 2010 

RFS2 final rule, EPA performed a full benefit-cost analysis for 2022, when the program fully 

matures. For this rulemaking, EPA performed the illustrative cost analysis described above in an 

attempt to capture some of the impacts of the rule qualitatively. Another commenter 

acknowledged EPA's 2010 benefit-cost analysis and the time constraint facing the agency in 

propagating annual standards, but called on EPA to complete an incremental analysis of the full 

impacts of this rule. 
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We agree that performing an incremental cost-benefit analysis would be helpful to an 

extent, but we continue to believe that assessing the program as a whole, over its maturity, is 

most appropriate. 
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III. Final Biomass-Based Diesel Volumes for 2014-2017 

In this section we discuss the final biomass-based diesel (BBD) applicable volumes for 

2014 through 2017. It is important to note that the BBD volume requirement is nested within 

both the advanced biofuel and the total renewable fuel volume requirements; so that any 

"excess" BBD produced beyond the mandated BBD volume can be used to satisfy both these 

other applicable volume requirements. Therefore, in finalizing the applicable BBD volume for 

2014-2017, we considered not only the volume for the BBD standard, which effectively 

guarantees a minimum amount, but also the advanced biofuel and total renewable fuel volume 

requirements, which historically have played a significant role in determining demand for BBD 

as well. 

In finalizing an applicable BBD volume requirement for 2017, we are establishing the 

volume requirement but not the percent standard. 

A. Statutory Requirements. 

The statute establishes applicable volume targets for years through 2022 for cellulosic 

biofuel, advanced biofuel, and total renewable fuel. For BBD, applicable volume targets are 

specified in the statute only through 2012. For years after those for which volumes are specified 

in the statute, EPA is required under CAA section 211 ( o )(2 )(B )(ii) to determine the applicable 

volume ofBBD, in coordination with the Secretary of Energy and the Secretary of Agriculture, 
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based on a review of the implementation of the program during calendar years for which the 

statute specifies the volumes and an analysis of the following factors: 

1. The impact of the production and use of renewable fuels on the environment, 

including on air quality, climate change, conversion of wetlands, ecosystems, 

wildlife habitat, water quality, and water supply; 

2. The impact of renewable fuels on the energy security of the United States; 

3. The expected annual rate of future commercial production of renewable fuels, 

including advanced biofuels in each category (cellulosic biofuel and BBD); 

4. The impact of renewable fuels on the infrastructure of the United States, including 

deliverability of materials, goods, and products other than renewable fuel, and the 

sufficiency of infrastructure to deliver and use renewable fuel; 

5. The impact of the use of renewable fuels on the cost to consumers of 

transportation fuel and on the cost to transport goods; and 

6. The impact of the use of renewable fuels on other factors, including job creation, 

the price and supply of agricultural commodities, rural economic development, 

and food prices. 

The statute also specifies that the volume requirement for BBD cannot be less than the applicable 

volume for calendar year 2012, which is 1.0 billion gallons. The statute does not, however, 

establish any other numeric criteria, or provide any guidance on how the EPA should weigh the 

importance of the often competing factors, and the overarching goals of the statute when the 

EPA sets the applicable volumes of BBD in years after those for which the statute specifies such 
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volumes. In the period 2013-2022, the statute specifies increasing applicable volumes of 

cellulosic biofuel, advanced biofuel, and total renewable fuel, but provides no guidance, beyond 

the 1.0 billion gallon minimum, on the level at which BBD volumes should be set. 

B. BED Production and Compliance Through 2013 

Due to the delayed issuance of the major regulatory revisions necessary to implement 

changes to the RFS program enacted through the Energy Independence and Security Act of 

2007, EPA established a 2010 BBD standard that reflected volume requirements for both 2009 

and 2010, and allowed RINs generated as early as 2008 to be used for compliance with that 

standard. Given the complexity associated with the 2010 BBD standard, we begin our review of 

implementation of the program with the 2011 compliance year. This review is required by the 

CAA, and also provides insight into the capabilities of the industry to produce, import, export, 

and distribute BBD. It also helps us to understand what factors, beyond the BBD standard, may 

incentivize the production and import ofBBD. The number ofBBD RINs generated, along with 

the number ofRINs retired for reasons other than compliance with the annual BBD standards, 

are shown in Table III.B-1 below. 

Table III.B-1 
Biomass-Based RIN Generation and Standards in 2011-2013 (million gallons)167 

BBD Exported BBD RINs Retired, BBD BBD 
RINs BBD Non-Compliance Available Standard Standard 

Generated (RINs) Reasons BBD RINs (Gallons) (RINs)168 

167 Net BBD RINs Generated and BBD RINs Retired for Non-Compliance Reasons information from EMTS. 
Biodiesel Export information from EIA 
(http://www .eia.gov I dnav /pet/pet_move _ expc _a_ EPOORDB _ EEX _ mbbl_ a.htm) 
168 Each gallon ofbiodiesel generates 1.5 RINs due to its higher energy content per gallon than ethanol. Renewable 
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2011 1,692 110 97 1,484 800 1,200 
2012 1,737 193 80 1,465 1,000 1,500 
2013 2,739 295 94 2,350 1,280 1,920 

In reviewing historical BBD RIN generation and use, we see that the number ofRINs 

available for compliance purposes exceeded the volume required to meet the BBD standard in 

2011 and 2013. Additional production and use ofbiodiesel was likely driven by a number of 

factors, including demand to satisfy the advanced biofuel and total renewable fuels standards, the 

biodiesel tax credit, and favorable blending economics. In 2012 the available BBD RINs were 

slightly less than the BBD standard. There are many reasons this may have been the case, 

including the temporary lapse of the biodiesel tax credit at the end of 2011. 169 

While the total number ofBBD RINs generated in 2013 was 2.74 billion (representing 

1. 79 billion gallons of BBD), it is also instructive to review the data on volumes that were 

produced domestically, imported, exported, and retired for reasons other than compliance. Total 

domestic production of BBD was 1.45 billion gallons (2.19 billion RINs ), while imports resulted 

in an additional 0.34 billion gallons (0.55 billion RINs). 170 However, this volume was not 

entirely available for compliance purposes, since some of the BBD produced domestically was 

exported and some RINs had to be retired for purposes other than compliance. Based on EIA 

export data, we estimate that 0.196 billion gallons (0.295 billion RINs) of BBD were exported in 

2013. 171 A corresponding number ofBBD RINs will eventually be retired by exporters, as 

diesel generates between 1.5 and 1.7 RINs per gallon. 
169 The biodiesel tax credit was reauthorized in January 2013. It applied retroactively for 2012 and for the remainder 
of2013. It was once again extended in December 2014 and applied retroactively to all of2014 as well as to the 
remaining weeks of2014. 
170 "2013 RIN Supply", EPA Docket EPA-HQ-OAR-2015-0111. 
Note that not all of the imported volumes generated BBD (D4) RINs. Some of this volume may have generated 
Renewable Fuel (D6) RINs or no RINs at all. 
171 U.S. Energy Information Administration (EIA). Annual export data for Biodiesel (2013). See 

Page 246 of 350 

ED _000738_00002507 -00246 



required by the RFS regulations, and therefore are not available for use by refiners and importers 

in satisfying their 2013 obligations. 172 Additionally, 0.094 billion BBD RINs were retired for 

reasons other than compliance, such as volume error corrections, contaminated or spoiled fuel, or 

fuel used for purposes other than transportation fuel, heating oil, or jet fuel. Based on this 

information, the actual amount ofBBD available for compliance in 2013 totaled 2.36 billion 

RINs, representing approximately 1.55 billion gallons ofBBD. This is 430 million more BBD 

RINs than were required for compliance with the BBD standard in 2013. 

C. BED Volumes for 2014 

As we did for advanced and total renewable fuel in 2014 and 2015, we believe that it is 

appropriate to establish the 2014 and 2015 volume requirements ofBBD to reflect actual supply 

(including a projection for the latter part of 2015 that is primarily based on supply in the earlier 

part of the year for which data is available). Therefore, we are finalizing a BBD applicable 

volume requirement of 1.63 billion gallons for 2014, which represents our estimate of actual 

BBD supply in 2014. We define supply for 2014 as the number ofBBD RINs generated in 2014 

that were available for compliance. 173 Supply would thus include RINs that were generated for 

renewable fuel produced or imported in 2014 as recorded in the EMTS, minus any RINs that 

have already been retired or would be expected to be retired to cover exports of renewable fuels 

http://www.eia.gov/dnav/pet/pet move expc a EPOORDB EEX mbbl a.htm (last accessed October 27, 2015). 
172 EMTS includes data on RINs retired for export, but the values are incomplete as of this writing since the 2013 
compliance deadline has not yet passed. 
173 Our focus on RINs generated in 2014 is consistent with our general approach to carryover RINs for this 
rulemaking, as described in Section II.H. 
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or for any purpose other than compliance with the RFS percentage standards. RINs that have 

already been retired for such circumstances as RINs being invalid, spills, corrected and replaced 

RINs, etc. are recorded in EMTS on an ongoing basis. However, complete information on RINs 

that are retired to cover exports of renewable fuel and foreign generated renewable fuel that is 

exported to another country is not available through EMTS until after the 2014 compliance 

demonstration deadline. Since compliance cannot occur until the standards are set, we are using 

biodiesel export information from EIA for 2014 to estimate the number of2014 BBD RINs that 

will be retired to satisfy obligations associated with exported BBD. 

Actual supply ofBBD in 2014 and the projected actual supply for 2015 is shown in Table 

III.C-1 below. Further details are provided in a memorandum to the docket. 174 Since EIA does 

not distinguish exports by D code, we assumed that all biodiesel exports represent D4 BBD. We 

expect that any errors introduced by this assumption will be very small. 175 

Table III.C-1 
s upp1y o fB. wmass-B d D. 1 . 20 14 d 20 15 ase 1ese Ill an 

2014 
Domestic BBD RINs Retired, 

production and Exports Non-Compliance Net supply 
imports Reasons 

Million RINs 2,709 124 82 2,490 

174 "2014 RIN Supply," EPA docket EPA-HQ-OAR-2015-0111. 
175 From 2011 through 2015 only 12 million gallons of conventional (D6) biodiesel and renewable diesel was 
produced in the United States. We believe it is unlikely that foreign-produced conventional (D6) biodiesel and 
renewable diesel was imported into the United States and consequently exported, especially as the biodiesel 
blenders tax credit has not applied to fuel produced outside the US for use as a fuel outside the US since 2008. 
176 While the actual physical volmne ofD4 BBD supplied in 2014 was 1.63 billion gallons, we have used a physical 
volume of 1.67 billion gallons in calculating the percentage standard for 2014 because the formula for calculating 
the BBD percentage standard in 40 CFR 80.1405(c) includes a factor of 1.5, presuming that all BBD is biodiesel. In 
reality, a significant portion ofBBD in 2014 was renewable diesel (328 million gallons), which generally has an 
equivalence value of 1. 7 rather than 1.5. The use of a physical volume of 1.67 billion gallons ensures that the 
applicable percentage standard for BBD accounts for the higher equivalence value of the volume of renewable 
diesel produced and imported in 2014 and results in a requirement for 2.49 billion RINs, consistent with supply 
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Million gallons I 1,763 I 83 I 48 I 1 630176 

' 
Projected Actual2015 

Million RINs I 2,888 I 145 I 92 I 2,650 
Million gallons I 1,880 I 97 I 54 I 1,730 

Some commenters suggested the EPA was prohibited from increasing the biomass-based 

diesel standard above 1.28 billion for the 2014 through 2016 time period because obligated 

parties did not have notice of EPA's intention to increase the biomass-based diesel standard 

above this amount at the times EPA missed the statutory deadlines for establishing applicable 

BBD volume requirements for these years. We do not agree with these commenters and believe 

that obligated parties were on notice that the BBD volume requirements for these years could be 

higher than 1.28 billion gallons. First, while in the November 2013 NPRM we proposed 2014 

and 2015 BBD volume requirements of 1.28 million gallons, we also requested comment on 

alternative approaches and higher volumes. 177 We noted in the NPRM that total biodiesel 

production by the end of 2013 could be as high as 1. 7 billion gallons and that the facilities 

contributing to this production collectively had a capacity of well over 2 billion gallons. 178 Thus, 

stakeholders were certainly on notice by November 2013 that a final BBD volume requirement 

greater than 1.28 billion gallons was possible and could be used in deriving the final 2014 and 

2015 BBD standards. Furthermore, they were provided with notice of the precise (for 2014) or 

approximate (for 2015) volume requirements being finalized today through the June 10, 2015 

176 While the actual physical volmne ofD4 BBD supplied in 2014 was 1.63 billion gallons, we have used a physical 
volume of 1.67 billion gallons in calculating the percentage standard for 2014 because the formula for calculating 
the BBD percentage standard in 40 CFR 80.1405(c) includes a factor of 1.5, presuming that all BBD is biodiesel. In 
reality, a significant portion ofBBD in 2014 was renewable diesel (328 million gallons), which generally has an 
equivalence value of 1. 7 rather than 1.5. The use of a physical volume of 1.67 billion gallons ensures that the 
applicable percentage standard for BBD accounts for the higher equivalence value of the volume of renewable 
diesel produced and imported in 2014 and results in a requirement for 2.49 billion RINs, consistent with supply 
177 78 Fed Reg 71732, 71734. 
178 78 Fed Reg 71732, 71752. 
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NPRM. Thus, we believe that parties had adequate notice that 2014 and 2015 BBD volume 

requirements as high as those in today' s rule could be finalized. And, although our proposal for 

2016 was also issued late, obligated parties will have had approximately six months from the 

date of the June 2015 NPRM before the start of the compliance year, plus 12 months during the 

compliance year, plus three months after the close of the compliance year to plan for compliance 

and acquire necessary RINs. Finally, to provide those parties who may need additional time to 

engage in RIN trading to obtain the right number and balance ofRINs for 2014 and 2015 

compliance, EPA is providing very extensive extensions of the normal compliance 

demonstration deadlines. For 2014, the deadline in today's rule is August 1, 2016, two months 

later than proposed and a full 8 months after signature of this rule. For 2015 the compliance 

demonstration deadline is December 1, 2016, or 12 months from signature of this rule. Since 

compliance can be achieved through acquisition ofRINs in the marketplace, and does not require 

capital investments or actual renewable fuel blending, we believe that this amount of lead time 

for parties to come into compliance is adequate and reasonable. 

These same industry commenters suggested that because EPA was late in issuing its final 

BBD applicable volume rules, some obligated parties might have relied on the proposed 1.28 

billion gallon applicable volume requirement for 2014 and 2015, and would now face difficulty 

in meeting higher volume obligations. Although they did not identify any parties in this 

situation, there was one obligated party who asserted in separate comments that they had in fact 

relied on the November 2013 NPRM in planning 2014 compliance for all four of the renewable 

fuel standards, and requesting that in fairness EPA not now impose a higher obligation for that 

year. In reply we reiterate that parties were on notice through the November 2013 NPRM that 
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EPA could finalize higher volume requirements than proposed. Indeed, it is the nature of 

proposed rules that EPA review comments and consider changes, so our doing so should not 

come as a surprise to anyone. In addition, the tables of applicable volumes in the statute have 

long provided notice with respect to advanced biofuel, total renewable fuel and cellulosic biofuel 

that volume requirements could be as high for those fuels as are specified there. We believe that 

once this commenter complies with the 2014 advanced biofuel and total renewable fuel volume 

requirements regarding which such extensive notice was available, that compliance with the 

2014 BBD volume requirement will likely either be satisfied, or easily satisfied. Even if the 

party needs to adjust the types of advanced biofuel RINs they own to acquire sufficient BBD 

RINs to comply with the BBD standard, they will be able to sell the non-BBD advanced RINs 

for a nearly identical price to the BBD RINs they will need to purchase. 179 And as noted above, 

EPA is extending the compliance demonstration deadline for 2014 beyond what we proposed, 

allowing this party and any other similarly situated party sufficient time to engage in the needed 

RIN transactions. 

Even if an obligated party faced compliance challenges for 2014, CAA 211( o )(2)(5)(A)-

(D) provides two additional compliance flexibility options that an obligated party may utilize if 

they are unable to meet any of the 2014 standards, including their 2014 BBD volume obligation 

with RINs generated in 2014. First, to the extent that any shortfall ofBBD RINs might exist, an 

obligated party could utilize carryover BBD RINs (D4) to meet their compliance obligation. As 

we discussed in Section II.H, carryover RINs were intended to provide flexibility for obligated 

parties in complying with the RFS standards in a variety of circumstances. Certainly, if an 

179 "RIN Prices in 2015 (January- October)" memorandum from Dallas Burkholder to docket EPA-HQ-OAR-2015-
0111. 
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obligated party experiences a shortfall in complying with the BBD 2014 volume standard it 

would be an appropriate use of carryover RINs to meet compliance obligations. Based on 

available data in the EMTS system180
, we estimate that there are nearly 600 million carryover 

BBD RINs available for use in 2014. This number ofBBD carryover RINs should be available 

for purchase on the RIN market (since if they are not used in 2014 they will expire), and together 

with available RINs generated in 2014 make up a substantial RIN pool from which obligated 

parties may acquire needed RINs. However, if an obligated party was either unable to purchase 

the necessary carryover RINs or current-year RINs to meet its compliance obligation, they could 

alternatively use the carry-forward deficit provision of CAA 211(o )(2)(5)(D) to carry forward 

the deficit for one year on the condition that it be met the following year (assuming they did not 

carry a deficit into 2014). 

We recognize that the same number ofBBD RINs will likely be retired for compliance 

with the 2014 RFS standards whether we set the BBD volume requirement at 1.28 versus 1.63 

billion RINs, because complying with the 2014 advanced and total renewable fuel standards will 

require retirement of 1.63 billion BBD RINs. However, in light of this fact, the ease with which 

RINs may be traded, as well as the availability of carryover RINs and the deficit carry-forward 

option, we are not persuaded that any obligated party will have more difficulty complying with a 

1.63 billion gallon BBD volume requirement as compared to a 1.28 billion gallon BBD volume 

requirement. Therefore, we do not believe that sufficient justification has been presented by 

commenters for EPA to deviate from the proposed approach of setting the 2014 BBD volume 

requirement as equal to the actual2014 BBD supply. In addition, we believe that lowering the 

180 "Estimating Carryover RINs Available for Use in 2014," memorandum from Dallas Burkholder to docket EPA
HQ-OAR-2015-0111. 
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proposed 2014 BBD volume requirement would send a potentially chilling message to investors 

in the BBD industry that would be contrary to the objectives of the CAA to incentivize the 

growth of renewable fuel volumes. 

For all of these reasons, we believe that it is reasonable and appropriate to establish the 

2014 BBD applicable volume requirement as equal to 1.63 billion gallons, the volume actually 

produced and imported in 2014 and which is available for compliance. This is consistent with 

the approach we are taking to establishing the total renewable fuel, advanced biofuel, and 

cellulosic biofuel standards in 2014. Since we are establishing the requirement for a time period 

that has already passed, and setting the requirement equal to the available supply of 2014 BBD 

RINs, we believe that our action will result in no impacts with respect to the factors listed under 

CAA section 211 (o)(2)(B)(ii)(I)-(VI). 

D. Determination of Applicable Volume of Biomass-Based Diesel for 2015-2017 

The statute requires that, in determining the applicable volume ofBBD, we review the 

implementation of the program in previous years. Based on the fact that the industry made more 

BBD available in 2011 and 2013 than volume requirements for those years, we conclude that the 

BBD standard is not the sole driver for the amount of BBD produced or imported into the United 

States. 181 We believe that the advanced biofuel and total renewable fuel standards are significant 

factors in the amount ofbiodiesel produced and imported into the United States. We also believe 

181 The blenders tax credit for biodiesellikely also incentivized additional biodiesel blending in these years. 
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that the advanced and/or total renewable fuel standards can continue to drive BBD volume in 

2015-2017. As described in more detail in Sections II.E and II.F, we are finalizing volumes of 

advanced biofuel and total renewable fuel for 2016 that require growth beyond the volumes 

supplied in 2014 and 2015 and this will continue to provide incentives for BBD volumes that 

exceed the BBD volume requirement. 

However, we recognize that in addition to being a component of advanced biofuel and 

total renewable fuel, Congress also intended that BBD have its own specific standard. Given 

that the statute requires annual increases in advanced biofuel through 2022, it may be appropriate 

for BBD to play a specific and increasing role in supplying advanced biofuels to the market. 

While we generally believe that the advanced and total volume requirements are sufficient to 

incentivize continued growth in the production and consumption of BBD in most years, 

circumstances may arise that result in unfavorable market conditions for the production and 

consumption ofBBD, as was the case in 2012. We believe there is value in providing some 

degree of certainty to BBD producers that there will be a market for the fuel they produce for 

circumstances such as this. Therefore, this final rule seeks to balance the goals of supporting the 

BBD industry and incentivizing the production of non-BBD advanced biofuels by providing a 

guaranteed, increasing market for BBD, while at the same time providing room under the 

advanced standard for other types of advanced biofuels, and thus incentivizing their growth as 

well. We have considered the ability of the advanced biofuel and total renewable fuel standards 

to incentivize an increasing volume ofBBD, the implementation of the RFS program to date, and 

the statutory factors listed in CAA 211 ( o )(2 )(B) (discussed in further detail in Section III.E 

below). We have also consulted with USDA and DOE in establishing the final requirements. 
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1. Implication ofNested Standards 

The BBD standard is nested within the advanced biofuel and total renewable fuel 

standards. This means that when an obligated party retires a BBD RIN (D4) to satisfy their BBD 

obligation, this RIN also counts towards meeting their advanced biofuel and total renewable fuel 

obligations. It also means that obligated parties may use BBD RINs in excess of their BBD 

obligations to satisfy their advanced biofuel and total renewable fuel obligations. Higher 

advanced biofuel and total renewable fuel standards, therefore, create demand for BBD, 

especially if there is an insufficient supply of other advanced or conventional renewable fuels to 

satisfy the standards, or ifBBD RINs can be acquired at or below the price of other advanced or 

conventional biofuel RINs. 

In reviewing the implementation of the RFS program to date, it is apparent that the 

advanced and/or total renewable fuel requirements were in fact helping grow the market for 

volumes of biodiesel above the BBD standard. Table III.D .1-1 below shows the number of BBD 

RINs generated and available for use towards demonstrating compliance182 in each year from 

2011-2013. Similar data for 2014 is shown in Table III.C-1. As can be seen from these tables, 

in 2011 and 2013 the number ofBBD RINs available for use exceeded the volumes required to 

satisfy the BBD standard. Similarly the quantity ofBBD RINs in 2014 far exceeded the 1.28 

182 RINs available for use is number ofRINs generated minus the number ofRINs retired (or that we anticipate will 
be retired) for any reason other than a demonstration of annual compliance, such as RINs retired for exported 
biofuel, volume error corrections, enforcement actions, fuel used in applications other than transportation fuel, 
heating oil, or jet fuel, etc. 

Page 255 of 350 

ED _000738_00002507 -00255 



billion gallons volume requirement (1.92 billion BBD RINs) for BBD that EPA proposed in 

November 2013. In 2013 the number of advanced RINs generated from fuels other than BBD 

was not large enough to satisfy the implied standard for "other advanced" biofuel (advanced 

biofuel needed to satisfy the advanced biofuel standard after the BBD and cellulosic biofuel 

standards are met), and additional volumes ofBBD filled the gap. In fact, the amount by which 

the available BBD RINs exceeded the 1.28 billion gallon BBD volume requirement (421 million 

RINs) was larger than the amount by which the non-BBD RINs fell short of satisfying the "other 

advanced" biofuel implied standard (285 million RINs), helping to fill a shortfall in meeting the 

total renewable fuel standard. Thus the advanced biofuel and total renewable fuel standards 

provided an incentive to support a BBD volume in the United States in excess of that required to 

satisfy the BBD standard. 

In 2012 the available BBD RINs were slightly less than the BBD standard, despite the 

continued opportunity for BBD to contribute towards satisfying the advanced and total 

renewable fuel volume requirements. There are a number of reasons this may have been the 

case. The drought in 2012 resulted in reduced production of soy beans and other oilseed crops 

that provide feedstocks for the BBD industry. Compounding this effect was the lower com 

harvest in 2012, which increased the demand for soy beans and other fats and oils in the animal 

feed market. The biodiesel tax credit, which had been in place since the end of 2010, expired at 

the end of 2011. Finally, and perhaps most significantly, the E 10 blendwall had not yet been 

reached in 2012. This meant that meeting the advanced biofuel requirements through the use of 

advanced ethanol, primarily sugar cane ethanol, in E10 blends, rather than additional volumes of 

BBD was still a viable option. Indeed, in 2012 over 600 million RINs were generated for 
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advanced ethanol. While we believe these circumstances are unlikely to be repeated in future 

years, this does demonstrate that the BBD standard can still have an impact despite the ability in 

some years for the advanced and total renewable fuel volume requirements to incentivize 

additional biodiesel and renewable diesel volumes beyond the BBD standard. 

Table III.D .1-1 
Biomass-Based Diesel and Advanced Biofuel RIN Generation and Standards (million gallons) 

Available BBD Standard Available Non- "Other" Advanced 
BBD (RINs) (RINs) Biodiesel Biofuel Allowed 

Advanced Biofuel 
2011 1,484 1,200 225 150 
2012 1,465 1,500 597 500 
2013 2,360 1,920 552 830 

The prices paid for advanced biofuel and BBD RINs beginning in early 2013 through 

2015 also support the conclusion that advanced biofuel and/or total renewable fuel standards 

provide a sufficient incentive for additional biodiesel volume beyond what is required by the 

BBD standard. Because the BBD standard is nested within the advanced biofuel and total 

renewable fuel standards, we would expect the price ofBBD RINs to exceed that of advanced 

and conventional renewable RINs. 183 If, however, BBD RINs are being used by obligated parties 

to satisfy their advanced biofuel and/or total renewable fuel obligations, above and beyond the 

BBD standard, we would expect the prices of conventional renewable fuel, advanced biofuel, 

and BBD RINs to converge. When examining RIN prices data from 2011 through 2014, shown 

in Figure III.D .1-1 below, we see that until January 2013 there is a consistent price differential 

between the price of BBD and the relatively cheaper other advanced biofuel and conventional 

183 This is because when an obligated party retires a BBD RIN to help satisfy their BBD obligation, the nested nature 
of the BBD standard means that this RIN also counts towards satisfying their advanced and total renewable fuel 
obligations. Advanced RINs count towards both the advanced and total renewable fuel obligations, while 
conventional RINs (D6) count towards only the total renewable fuel obligation. 
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renewable fuel RINs. Beginning in 2013 the price ofBBD RINs and other advanced biofuel 

RINs converge, and remain at a similar price throughout 2015. This is more evidence that 

suggests that the advanced biofuel standard and/or total renewable fuel standard is capable of 

incentivizing increased BBD volumes beyond the BBD standard, and that it in fact operated in 

this manner in 2013. 184 

Figure III.D.1-1 
RIN Prices: July 2011- July 2014 

Image from ICCT. Available online: http://www.theicct.org!blogs/staff/does-biodiesel-really-need-tax-credit 

2. Biomass-Based Diesel as a Fraction of Advanced Biofuel 

184 Although we did not issue a rule establishing the final2013 standards until August of2013, we believe that the 
market anticipated the final standards, based on EPA's July 2011 proposal and the volume targets for advanced and 
total renewable fuel established in the statute. (76 Fed Reg 38844, 38843). 
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In establishing the BBD and cellulosic standards as nested within the advanced biofuel 

standard, Congress clearly intended to support development of BBD and cellulosic biofuels, 

while also providing an incentive for the growth of other non-specified types of advanced 

biofuels. That is, the advanced biofuel standard provides an opportunity for other advanced 

biofuels (advanced biofuels that do not qualify as cellulosic biofuel or BBD) to be used to satisfy 

the advanced biofuel standard after the cellulosic biofuel and BBD standards have been met. 

Indeed, since Congress specifically directed growth in BBD only through 2012, leaving 

development of volume targets for BBD to EPA for later years while also specifying substantial 

growth in the cellulosic and general advanced categories, we believe that Congress clearly 

intended for EPA to evaluate in setting BBD volume requirements after 2012 the appropriate rate 

of participation of BBD within the advanced biofuel standard. 

The unspecified advanced biofuel volume in the statutory tables in CAA 211(o)(2)B)(i) 

starts at 0.25 billion gallons in 2013 and grows to 3.5 billion gallons in 2022. The actual size of 

the unspecified volume of advanced biofuel in any given year is, however, heavily dependent on 

EPA actions. Increasing the BBD standard above 1 billion gallons, as we did in 2013, reduced 

the potential market for other advanced biofuels to contribute towards meeting the advanced 

biofuel standard in that year. Conversely, reducing the cellulosic biofuel standard while 

simultaneously maintaining the advanced biofuel standard (or reducing it by a lesser amount), as 

we have done each year since 2010, increases the potential market for all advanced biofuels, 

including BBD. While each year's volume requirements are established in consideration of the 

volumes of various types ofbiofuels expected to be reasonably attainable in that year, we are 

also cognizant that the annual standards send messages to the market that can influence the 
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direction of research and investment. 

When viewed in a long-term perspective, BBD can be seen as competing for research and 

development dollars with other types of advanced biofuels for participation as advanced biofuels 

in the RFS program. In addition to the long-term impact of our action in establishing the BBD 

volume requirements, there is also the potential for short-term impacts during the compliance 

years in question. Although we are setting the advanced standard at a level that reflects growth 

in volumes that is reasonable attainable , we are not setting the standard at the maximum 

theoretical level that reflects the highest potential for domestic production plus import. As 

described in Section II.F, there is substantial uncertainty, especially regarding import volumes, 

that cautions against such an approach. Therefore, by setting the BBD volume requirement at a 

level lower than the advanced biofuel volume requirement (and lower than the expected 

production of BBD to satisfy the advanced biofuel requirement), we are allowing the potential 

for some competition between BBD and other advanced biofuels (including imported advanced 

biofuels) to satisfy the advanced biofuel volume standard. We believe that this competition will 

also help to encourage, over the long term, the development and production of a variety of 

advanced biofuels. However, in the short term it could also result in lower cost advanced 

biofuels. 

BBD, like all non-cellulosic advanced biofuels, must, by definition, achieve lifecycle 

greenhouse gas reductions of at least 50% relative to the petroleum fuels it displaces. Thus, the 

environmental benefits of BBD are comparable to those of other non-cellulosic advanced 

biofuels. Increasing the portion of the advanced standard that comprises a guaranteed market for 
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BBD would over time likely reduce competition among advanced biofuels and could dis

incentivize research and development of advanced biofuels that are potentially more economical 

or environmentally preferable (including for non-GHG related reasons) than BBD. Having a 

more limited assortment ofbiofuels participate in the RFS program would also reduce the 

potential energy security benefits of the program, since energy security is enhanced through fuel 

diversity. Thus, we believe that the long term success of the RFS program, as envisioned by 

Congress, is best served by growth in a variety of advanced biofuels. We intend, therefore that 

the standards we set today provide a signal to the market to move forward with research, 

development, and commercialization of a variety of types of advanced biofuels beyond just 

BBD. 

We received comments that the consideration of competition within the advanced biofuel 

pool between BBD and other advanced biofuels, and the potential for lower compliance costs 

cited in our proposed rule, are not included in the list of factors in 42 U.S.C. § 

7545( o )(2)(B)(ii)(V) that EPA is to consider in establishing the volume requirement for BBD. 

EPA respectfully disagrees. Three of the factors specified in the statute are indeed related to the 

considerations discussed above. The "impact of the use of renewable fuels on the cost to 

consumers of transportation fuel and on the cost to transport goods" referenced in CAA 

211 ( o )(2 )(B )(ii )(V) is relevant, since we believe a diverse advanced biofuel pool will potentially 

result in decreased costs associated with the use of advanced biofuels and, consequently, 

decreased costs to consumers. Similarly, the "impact of the production and use of renewable 

fuels on the environment" referenced in CAA 211 ( o )(2 )(B )(ii )((I) is relevant, since we believe 

that incentivizing research and development in a variety of advanced biofuels could lead to the 
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development of biofuels that have more benign effects on the environment than those that are 

currently available. As noted above, "the impact of renewable fuels on the energy security of the 

United States" referenced in CAA 211(o)(2)(B)(ii)(II) is relevant, since we believe that 

incentivizing the development of a diverse array ofbiofuels will increase energy security Finally, 

we note that the list of factors specified in the statute is not exclusive; that is EPA is not 

precluded from considering additional factors that advance the statutory objectives when it sets 

applicable volumes for years not specified in the statute. 

3. Ensuring Growth in Biomass-Based Diesel and Other Advanced Biofuel 

While a single-minded focus on the ability of the advanced and total renewable fuel 

standards to incentivize increasing production of advanced biofuels other than BBD would 

suggest that a flat or even decreasing BBD volume requirement may be the optimal solution, this 

is not the only consideration. Despite many of these same issues being present in 2013, EPA 

decided to increase the BBD standard in 2013 to 1.28 billion gallons. EPA's decision to 

establish this higher BBD volume for 2013 was made against the backdrop of the BBD industry 

having increased production from about 400 million gallons in 2010 to about 1 billion gallons in 

2011. 185 EPA was not completely confident in the ability of the BBD industry to further increase 

production without an increased BBD standard. While BBD production had performed well in 

2011 and the early part of 2012, the biodiesel industry had gone through a period of instability in 

2009 and 2010. 186 

185 77 FR 59461 col. 1, September 27,2012. 
186 Regulations of Fuels and Fuel Additives: 2013 BBD Renewable Fuel Volume; Final Rule. 77 Fed. Reg. 59458, 
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During the development of the 2013 standards rulemaking, we were also concerned that 

production of cellulosic biofuel, also nested within the advanced biofuel requirement, was 

lagging significantly behind the statutory volume target. The shortfall in cellulosic biofuel 

volume meant that either other sources of advanced biofuel would be necessary to fulfill the 

specified volumes in the statute for advanced biofuel, or that EPA would need to waive a portion 

of the advanced biofuel volume target. It is in this context that we determined that raising the 

BBD requirement to 1.28 billion gallons was appropriate. Most importantly, an applicable 

volume requirement of 1.28 billion gallons was expected to encourage continued investment and 

innovation in the BBD industry, providing necessary assurances to the industry to increase 

production for 2013 while also serving the long term goal of the RFS statute to increase volumes 

of advanced biofuels over time. 187 

Although the BBD industry has performed well in 2013 and in subsequent years, we 

believe that continued appropriate increases in the BBD volume requirement will help provide 

stability to the BBD industry and encourage continued growth. This industry is currently the 

single largest contributor to the advanced biofuel pool, one that to date has been largely 

responsible for providing the growth in advanced biofuels envisioned by Congress. 

Nevertheless, there has been variability in the number ofbiodiesel facilities in production over 

the last few years, as well as the percent utilization of individual facilities, both of which 

contribute uncertainty in the rate of production in the near future, and which can be mitigated to 

5 9460-5 9461. http:/ /www2. epa.gov /renewable-fue 1-standard-program/regulations-and-volume-standards-under
renewable-fuel-standard (last accessed October 22, 2015). 
187 77 FR 59458, 59462 and 59483. 
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some degree with an increase in the BBD applicable volume. 188 Increasing the BBD volume 

requirement should help to provide market conditions that allow these BBD production facilities 

to operate with greater certainty. This result is consistent with the goals of the Act to increase 

the production and use of advanced biofuels. 

4. Final BBD Volume for 2015 

In the June 10, 2015 NPRM we proposed a 1.7 billion gallon BBD volume requirement 

for 2015, anticipating that the growth over actual levels observed in the first part of the year was 

possible despite late issuance of the proposal. The market responded as we anticipated and, 

indeed, slightly exceeded our expectations. During the first nine months of2015 for which data 

are now available, 2.05 billion BBD RINs, representing 1.34 billion gallons ofbiodiesel and 

renewable diesel, were generated. When this rate of production is extrapolated to the end of the 

year, and taking into account the heightened end-of-year production we expect, based on past 

experience, as well as expected RIN corrections and retirements due to exports, we now estimate 

an actual BBD volume of 1. 73 billion gallons for 2015. 189 We do not anticipate that this final 

188 EIA's Monthly Biodiesel Production Reports since 2009 indicate that there were significant biodiesel facility 
closures during the 2009 and 2010 calendar years. Throughout 2013 the number ofbiodiesel plants operating 
fluctuated between110-116 and at the end of2013, EIA's monthly production report, noted there were 115 plants 
operational. During 2014 the number of operating biodiesel plants in the U.S. was lower than in 2013, fluctuating 
between 89- 100 facilities, finishing up the year at 99 operating biodiesel plants. Overall industry-wide utilization 
rates increased during the 2009-2013 period from 25% in 2009 to approximate 46% in 2011 and 2012 and to more 
than 60% in 2013 and 2014. These data suggest a stabilizing trend in the industry, but with some continued 
fluctuations. See http://www.eia.gov/biofuels!biodiesel!production/ for copies of monthly reports (last accessed 
October 22, 2015). 

189 "Projection of annual renewable fuel supply in 2015," memorandum from David Korotney to docket EPA-HQ
OAR-2015-0111. 
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rule can influence the market in any way for the remaining month of2015. Therefore, we are 

finalizing a 1.73 billion gallon volume requirement for 2015. 190 

5. Final Volumes for 2016-2017 

With the considerations discussed in sections III.D .1-3 in mind, as well as our analysis of 

the factors specified in the statute and described below, and in coordination with the 

Departments of Agriculture and Energy, we are finalizing the applicable volume ofBBD at 1.9 

billion gallons for 2016 and 2.0 billion gallons for 2017. These volumes are higher than the 1.8 

and 1.9 billion gallons proposed for 2016 and 2017, and reflect the fact that we are finalizing an 

increase in the advanced biofuel requirement for 2016, from the 3.4 billion gallons we proposed, 

to 3.61 billion gallons in the final rule. We have decided to dedicate a portion of this increase to 

BBD, and leave the remainder as unspecified advanced biofuel, and thus available for any 

advanced biofuel to fill, for the same reasons reflected in the proposal and this final rule for 

establishing the BBD volume requirements: to provide additional support for the BBD industry 

while allowing room within the advanced biofuel volume requirement for the participation of 

non-BBD advanced fuels. 

We believe this final rule strikes the appropriate balance between providing a market 

environment where the development of other advanced biofuels is incentivized, while also 

190 Some commenters suggested that EPA should set the 2015 final BBD volume requirement at 1.28 billion gallons, 
for the same reasons they asserted that the 2014 volume requirement should be set at that level. We disagree, for the 
same reasons noted earlier with respect to the 2014 BBD requirement. 
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realizing the benefits associated with increasing the required volume ofBBD. Given our final 

volumes for advanced biofuel in these years, setting the BBD standard in this manner continues 

to allow a considerable portion of the advanced biofuel volume to be satisfied by either 

additional gallons ofBBD or by other unspecified types of qualifying advanced biofuels (see 

Table III.D.4-1 below). While we have not yet determined the applicable volume of total 

advanced biofuel for 2017, we anticipate the continued growth in the advanced biofuel standard 

such that the advanced standard will provide an incentive for both increasing volumes of BBD 

and other advanced biofuels. We believe maintaining this unspecified or other advanced biofuel 

volume will provide the incentive for development and growth in other types of advanced 

biofuels. At the same time, allowing the portion of the advanced biofuel volume requirement 

that is dedicated to BBD to increase concurrently with the increase in the overall advanced 

biofuel volume requirement will contribute to market certainty for both the BBD industry and 

the renewable fuels program in general. 

Table III.E.4-1 
Final Biomass-Based Diesel, Cellulosic Biofuel, and Advanced Biofuel Standards: 2015-2017 

BBD (billion BBD (billion Cellulosic Advanced Unspecified 
Gallons) RINs) Biofuel Biofuel Advanced 

(billion RINs) (billion RINs) (billion RIN s) 
2015 1.73 2.65 0.123 2.88 0.107 
2016 1.90 2.85 0.230 3.61 0.530 
2017 2.00 3.00 TBD TBD TBD 

EPA received comments on our proposed rule providing data suggesting that sufficient 

BBD feedstocks, production facilities, and fuel distribution infrastructure existed to produce, 

import, and consume volumes ofBBD in 2016-2017 that exceed the volume requirements 

established in this rule. 191 Some commenters specifically cited the potential for large volumes of 
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imported BBD to displace domestically produced BBD if the BBD volume requirements were 

not increased. These commenters argued that EPA should increase the BBD standard in 2016-

2017 in light of the fact that the potential volume of BBD exceeds the proposed BBD volume 

requirements for each of these years. EPA agrees with the commenters that the potential 

available volume ofBBD in 2016 and 2017 exceeds the BBD volume requirements we are 

finalizing in this rule, and have considered multiple scenarios where additional volumes of BBD 

are used to comply with the advanced and total renewable fuel standards. 192 As discussed above, 

however, we do not believe it is in the best interest of the RFS program to set the BBD volume 

requirement at the maximum available volume ofBBD. Doing so would reduce the opportunity 

for other advanced biofuels to compete for market share within the context of the advanced 

biofuel standard, and would send market signals that would hinder the long term development of 

these fuels. Our review of the history of the RFS program strongly suggests that the advanced 

and total renewable fuel standards can provide sufficient incentives for the production and use of 

increased volumes of BBD beyond levels required to satisfy the BBD standard. 

EPA also received comments stating that increasing the BBD volume requirement to 

reflect actual BBD available volumes would have the advantage of helping to ensure that BBD, 

rather than imported sugar cane ethanol, would be used to satisfy the advanced standard. The 

commenters claimed that this was preferable because BBD does not contribute to the renewable 

fuel consumption challenges associated with the E10 blendwall, and because BBD is generally 

produced in the United States, while sugar cane ethanol is almost exclusively an imported 

191 For a further discussion of EPA's assessment ofBBD feedstock availability, production capacity, and fuel 
distribution limitations see "Memorandmn to docket: Final Statutory Factors Assessment for 2016-2017 BBD 
Applicable Volumes" EPA-HQ-OAR-2015-0111. 
192 See Section II.G for a list of potential compliance scenarios. 
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product. They claimed that requiring additional volumes of a domestic product rather than an 

imported one would have positive impacts on the economy of the United States and aid rural 

economic development, and that these benefits justified a higher BBD standard. 

EPA acknowledges that if we were to increase the BBD volume standard we would 

increase the guaranteed market for BBD, and reduce the likelihood that significant volumes of 

sugar cane ethanol would be imported to satisfy the advanced and total renewable fuels 

standards. We do not agree, however, that this is a necessary step to promote the viability and 

growth of the BBD industry. In reviewing the history of the program, as shown above, EPA 

notes that BBD production, import, and consumption has been strong and increasing each year 

since 2011. In particular, we note that in 2013 BBD volumes rose sharply, and ethanol imports 

simultaneously fell and have stayed low. 193 

The data EPA has presented in the preceding sections strongly suggests that despite the 

ongoing potential for competition from sugar cane ethanol and biodiesel imports, the BBD 

industry, supported by the advanced and total renewable fuel standards, has achieved and can 

continue to achieve production volumes beyond levels needed to satisfy the BBD volume 

requirement. Given the constraints on ethanol use associated with the EIO blendwall even if 

sugar cane ethanol imports were to increase, it is still likely that there would be a strong market 

for BBD to help satisfy the total renewable fuel requirements. Finally, in light of the broad 

193 The reduction in ethanol imports was likely due to a combination of factors including poor sugar cane harvests, 
increased demand for sugar cane ethanol in the countries where it was produced, increased competition for sugar 
cane ethanol imports from other countries, and challenges relating to increasing the consumption of ethanol beyond 
ElO in the US. See ethanol import volumes, as reported by EIA, at: 
http://www.eia.gov/dnav/pet/pet_move_impcus_a2_nus_epooxe_im0_mbbl_a.htm 

Page 268 of 350 

ED _000738_00002507 -00268 



programmatic objective of the RFS program to increase the content ofbiofuels in U.S. 

transportation fuel, we believe that it would be counterproductive to design the standards in such 

a way as to intentionally discourage or disincentivize the import of foreign biofuels. 

In finalizing these standards for BBD for 2014-2017 EPA has taken into account the 

statutory requirements found in CAA section 211(o)(2)(B)(ii), including coordination with the 

Departments of Energy and Agriculture, review of the implementation of the renewable fuels 

program to date, and analysis of the statutory factors specified in CAA section 

211(o)(2)(B)(ii)(I)-(VI). Of particular relevance in our review of the implementation of the 

renewable fuels program to date were the circumstances and context that led us to increase the 

BBD standard from 1.0 billion gallons in 2012 to 1.28 billion gallons for 2013, and the biofuel 

industry's successful performance in 2013. We have also reviewed the statutory factors in the 

context that the BBD volume requirement is nested within the advanced biofuels and total 

renewable fuels volume requirements. This discussion of the statutory factors is found in Section 

III.E., below. 

In deciding to finalize the applicable volume of 1.9 billion gallons ofBBD for 2016, with 

an additional 100 million gallon increase for 2017 to 2.0 billion gallons, we considered not only 

the short-term impacts, but also the potential long-term impacts of our action on the RFS 

program. We took into account the competitive impacts such an increase in the BBD volume 

requirement would likely have on other advanced biofuel producers already in the marketplace 

as well as on potential new market entrants. This increase in the BBD volumes through 2017 

should result in ongoing investment and growth for BBD, while also providing for continued 
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investment and growth in other advanced biofuels. 

Raising the guaranteed BBD volume beyond the volumes in this rule so that it 

approaches the maximum possible volume of BBD could result in a less competitive advanced 

biofuels market, increasing RIN prices, and a less efficient market-driven renewable fuels 

program. Our decision today to finalize the BBD volumes for 2016-2017 at 1.90 and 2.0 

billion gallons per year respectively, would not be expected to lead to such an adverse result. We 

believe that the final BBD volume increases for 2016-2017 will both contribute to market 

stability for the renewable fuels program and continue to promote a growing and competitive 

advanced biofuels marketplace, one which encourages the growth and development of diverse 

biofuels along with additional volumes of BBD beyond the volumes required by the BBD 

standard. 

E. Consideration of Statutory Factors for 2014-2017 

In this section we discuss our considerations of the statutory factors set forth in CAA 

section 211(o)(2)(B)(ii)(I)-(VI). As discussed earlier in Section III.D.1, the BBD volume 

requirement is nested within the advanced biofuel requirement and the advanced biofuel 

requirement is, in tum, nested within the total renewable fuel volume requirement. This means 

that any BBD produced beyond the mandated BBD volume can be used to satisfy both these 

other applicable volume requirements. The result is that in considering the statutory factors we 

must consider the potential impacts of increasing BBD in comparison to other advanced 
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biofuels194
. For a given advanced biofuel standard, greater or lesser applicable volumes ofBBD 

do not change the amount of advanced biofuel used to displace petroleum fuels; rather, 

increasing the BBD applicable volume may result in the displacement of other types of advanced 

biofuels that could have been used to meet the advanced biofuels volume requirement. 

1. Assessment for 2014 and 2015 Biomass-Based Diesel Applicable Volume 

Given the fact that the 2014 compliance year has passed, we believe that our action in 

setting the 2014 BBD volume requirement will result in no real-world impacts, including no 

impacts with respect to the factors listed under CAA section 211(o)(2)(B)(ii)(I)-(VI). For 

example, there is no longer any ability for other advanced biofuels to compete with BBD for a 

greater share of the advanced biofuel pool in 2014, so there would be no marginal benefit in 

terms of incentivizing production of such fuels in setting a lower volume requirement than the 

volume ofBBD that was actually produced and imported and available for compliance in 2014. 

Setting the applicable volume at a higher level than was actually produced and available for 

compliance would require a draw-down in the bank of carryover RINs, which EPA does not 

consider prudent for the reasons discussed in Section II.H of this preamble. In light of these 

considerations, we are finalizing the 2014 applicable volume for BBD as equal to the volume 

actually produced and imported, which is available for compliance. We believe this approach is 

194 While excess BBD production could also displace conventional biofuel under the total renewable standard, as 
long as the BBD applicable volmne is lower than the advanced biofuel applicable volume our action in setting the 
BBD applicable volume is not expected to displace conventional biofuels under the total renewable standard, but 
rather other advanced biofuels. See Table II.G-2, "Volume Scenarios Illustrating Possible Compliance with 3.61 
Bill Gal Advanced Biofuel and 18.11 Bill Gal Bill Gal Total Renewable Fuel" 
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also appropriate for the 2015 BBD standard. While there is still one month remaining in 2015, 

we believe it is similarly appropriate to set the biomass-based diesel standard for 2015 at the 

level ofBBD that we project will actually be produced and imported and available for 

compliance in 2015 given that the primary benefits of allowing for opportunity for non-BBD 

fuels in the context of the advanced biofuel standard is not applicable for the 11 months of 2015 

that have passed, and this rule is being issued too late to significantly influence production and 

use ofBBD and advanced biofuel in the remainder of2015. 

2. Primary and Supplementary Statutory Factors Assessment for 2016 and 2017 

Biomass-Based Diesel Applicable Volumes 

EPA's primary assessment of the statutory factors for 2016 is that because the final 

advanced biofuel volume requirement for 2016 reflects the advanced biofuel volumes (including 

BBD) that can be reasonably attained, and because the BBD requirement is nested within the 

advanced biofuel volume requirement, we expect that the 2016 advanced volume requirement 

will largely determine the level of BBD production and imports; the same volume of BBD will 

likely be produced and imported regardless of the BBD volume that we require for 2016. 

This assessment is based, in part, on our review of the RFS program implementation to 

date, as discussed in Sections III.B and III.D. Since our decision on the BBD volume 

requirement for 2016 is not expected to impact the volume ofBBD which is produced and 

imported during this time period, we do not expect our decision to result in a difference in the 
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factors we are required to consider pursuant to CAA section 211(o)(2)(B)(ii)(I)-(VI). However, 

we note that our principal approach of setting BBD volume requirements at a higher level in 

2016, while still at a volume level lower than anticipated overall production and consumption of 

BBD, is consistent with our evaluation of statutory factors 211(o)(2)(B)(ii) (1), (II) and (III), 

since we believe that our decision on the BBD volume requirement can have a positive impact 

on the future development and marketing of other advanced biofuels and can also result in 

potential environmental and energy security benefits, while still sending a supportive signal to 

potential BBD investors, consistent with the objectives of the Act to support the continued 

growth in production and use of renewable fuels. 

Similarly for 2017, even though we are finalizing only the 2017 BBD volume 

requirement at this time and not the 2017 advanced biofuel requirement, we believe this same 

primary assessment is appropriate since we anticipate that the 2017 advanced biofuel 

requirement will be set to reflect ambitious but reasonably attainable volumes in the use of all 

advanced biofuels and that the advanced biofuel volume standard will be expected to drive BBD 

production and use. 

As an additional supplementary assessment, we have considered the potential impacts of 

modifying the applicable volume ofBBD from the final levels of 1.90 billion gallons in 2016, 

and 2.0 billion gallons in 2017, based on the assumption that in guaranteeing BBD volumes at 

any given level there could be greater use of BBD and a corresponding decrease in the use of 

other types of advanced biofuels. However, setting a higher or lower BBD volume requirement 

than the final levels would only be expected to impact BBD volumes on the margin, protecting to 
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varying degrees this advanced biofuel from being outcompeted by other advanced biofuels. In 

this supplementary assessment we have considered the statutory factors found in CAA 

211(2)(B)(ii), and as described in a memorandum to the docket, 195our final assessment does not 

appear, based on available information, to provide a good reason for setting a higher or lower 

volume standard for BBD than 1.90 billion gallons in 2016, and 2.0 billion gallons in 2017. 

The EPA received numerous comments pertaining to the consideration of the statutory 

factors for the 2016-2017 BBD volume requirement. Following are responses to a number of 

key issues raised by NBB. Additional comments and EPA responses can be found in the 

Response to Comment document that accompanies this final rule. 

NBB stated that we improperly based our consideration of the statutory factors on a 

comparison of BBD to other advanced biofuels, rather than to diesel fuel. They asserted that 

BBD would not compete with other advanced biofuels because EPA proposed to set the 

advanced biofuel volume at maximally achievable levels, and that no competition would be 

present if all available advanced biofuels had to be used. They suggested that setting the BBD 

standard at a higher level than proposed would actually result in BBD competing against diesel 

fuel, and therefore, EPA should analyze the impacts of displacing diesel fuel with BBD. We 

disagree. In setting the advanced biofuel volume requirement, we have assumed reasonably 

attainable volumes in BBD and other advanced biofuels. After determining that it is in the 

interest of the program, as described in Sections III.D.1-D.3, to set the BBD volume requirement 

at a level below anticipated BBD production and imports, so as to provide continued incentives 

195 "Memorandum to docket: Final Statutory Factors Assessment for 2016-2017 BBD Applicable Volumes". 
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for research and development of alternative advanced biofuels, it is apparent that excess BBD 

above the BBD volume requirement will compete with other advanced biofuels, rather than 

diesel. The only way for EPA's action on the BBD volume requirement to result in a direct 

displacement of petroleum-based fuels, rather than other advanced biofuels, would be if the BBD 

volume requirement were set larger than the total renewable fuel requirement. However, since 

BBD is a type of advanced biofuel, and advanced biofuel is a type of renewable fuel, the BBD 

volume requirement could never be larger than the advanced requirement and the advanced 

biofuel requirement could never be larger than the total renewable fuel requirement. Thus, EPA 

continues to believe that it is appropriate to evaluate the impact of its action in setting the BBD 

volume requirements by evaluating the impact of using BBD as compared to other advanced 

biofuels to determine what increment of the advanced biofuel standard that is not guaranteed to 

BBD. 

NBB also asserted that our analysis of the desirability of setting the BBD volume 

requirement in a manner that would promote the development and use of a diverse array of 

advanced biofuels is prohibited by statute. We disagree with these comments and continue to 

believe that the statutory volumes of renewable fuel established by Congress in CAA section 

211(o)(2)(B) provide an opportunity for other advanced biofuels (advanced biofuels that do not 

qualify as cellulosic biofuel or BBD) to be used to satisfy the advanced biofuel standard after the 

cellulosic biofuel and BBD standards have been met. Ensuring that a diversity of renewable 

biofuels are produced is consistent with CAA 211 (o)(2)(A)(i),which requires that the EPA 

"ensure that transportation fuel sold, or introduced into commerce in the United States ... contains 

at least the applicable volume of renewable fuel, advanced biofuels, cellulosic biofuel, and 
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biomass-based diesel...". Because the BBD standard is nested within the advanced biofuel and 

total renewable fuel standards, when an obligated party retires a BBD RIN (D4) to satisfy their 

obligation, this RIN also counts towards meeting their advanced biofuel and total renewable fuel 

obligations. It also means that obligated parties may use BBD RINs in excess of their BBD 

obligations to satisfy their advanced biofuel and total renewable fuel obligations. To the extent 

that obligated parties are required to achieve compliance with the overall advanced biofuel 

standard using higher volumes ofBBD D4 RINs, they forgo the use of other biofuels considered 

advanced biofuels to meet the advanced biofuel requirement. Therefore, the higher the BBD 

volume standard is, the lower the opportunity for other non-BBD advanced biofuels to compete 

for market share within the context of the advanced biofuel standard. When viewed in a long

term perspective, BBD can be seen as competing for research and development dollars with 

other types of advanced biofuels for participation as advanced biofuels in the RFS program. 

Finally, NBB stated that the EPA previously found statutory factors supported greater 

annual increases in BBD volume requirement for 2013 and the statutory factors analysis 

developed to justify the 2016 and 2017 BBD volume requirements contradicts the analysis 

EPA put forward in 2013. We disagree. As in 2013, we have determined that incremental 

increases in the 2016 and 2017 BBD volume requirement are appropriate to provide continued 

support to the BBD industry. We did this in 2013, acknowledging the important role the 

industry thus far had played in providing advanced biofuels to the marketplace, and in 

furthering the GHG reduction objectives of the statute. We did not in 2013, and are not today, 

setting the BBD volume requirement at the maximum potential production volume ofBBD. 
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IV. Final Cellulosic Biofuel Volume for 2014-2016 

In the past several years the cellulosic biofuel industry has made significant progress 

towards commercial scale production. Quad County Com Processors produced the first 

cellulosic biofuel RINs from com kernel fiber at a com ethanol plant in 2014. In addition, in 

2014 two large scale cellulosic ethanol facilities owned and operated by Abengoa and Poet 

completed construction. EPA also determined that compressed natural gas (CNG) and liquefied 

natural gas (LNG) produced from biogas from landfills, municipal waste-water treatment facility 

digesters, agricultural digesters, and separated municipal solid waste (MSW) digesters are 

eligible to generate cellulosic RINs. This determination led to a significant increase in cellulosic 

RIN generation beginning in late 2014, as fuel that previously had been qualified to generate 

advanced biofuel RINs could now generate cellulosic RINs. Efforts continue to be made at 

facilities across the country to reduce both capital costs and production costs associated with 

cellulosic biofuel production through technology advances and the development of best practices 

gained through operating experience. EPA also continues to support the ongoing development 

of cellulosic biofuels through actions such as the evaluation of new pathways with the potential 

to generate cellulosic biofuel RINs. This section describes the available supply of cellulosic 

biofuel RINs in 2014, the volumes that we project will be produced or imported in 2015 and 

2016, and some of the uncertainties associated with these volumes projections. 

In this rule we are finalizing the proposed approach of using a slightly different 

methodology to determine the projected available volume of cellulosic biofuel for each of the 
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three years. Our approach to each of these years can broadly be described as one that seeks to 

use actual production volumes where they are available (such as for all of 20I4 and the first nine 

months of 20 I5) and to project production volumes from likely production facilities for future 

months in which actual production volumes are not available. In order to project the volume of 

cellulosic biofuel production in 20I5 and 20I6 we considered the Energy Information 

Administration's projections of cellulosic biofuel production, 196 data reported to EPA through the 

EPA Moderated Transaction System (EMTS) and information we collected regarding individual 

facilities that have produced or have the potential to produce qualifying volumes for 

consumption as transportation fuel, heating oil, or jet fuel in the U.S. in 20I5 or 20I6. New 

cellulosic biofuel production facilities projected to be brought online in the United States over 

the next few years are expected to continue to increase the production capacity of the cellulosic 

industry. Operational experience gained at the first few commercial scale cellulosic biofuel 

production facilities should also lead to increasing production of cellulosic biofuel from existing 

production facilities as they ramp up to production rates at or near their nameplate capacity over 

the next few years. The following section discusses the companies EPA reviewed in the process 

of projecting qualifying cellulosic biofuel production in the United States in 20I5 and 20I6. 

Information on these companies forms the basis for our production projections of cellulosic 

biofuel that will be produced for use as transportation fuel, heating oil, or jet fuel in the United 

States in these years (see Table IV-I below). 

Table IV-I 
Final Cellulosic Biofuel Standards 
Year 
20I4 

196 "EIA projections of transportation fuel for 2015 and 2016", letter from Adam Sieminski, EIA Administrator to 
Gina McCarthy, EPA Administrator September 16, 2015. 
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2015 123 
2016 230 

a Based on the number of cellulosic biofuel RINs generated in 2014 minus RINs retired for reasons other than 
compliance with the RFS standard. We assumed no exports of cellulosic biofuel (data from EMTS) 

A. Statutory Requirements 

The volumes of renewable fuel to be used under the RFS program each year (absent an 

adjustment or waiver by EPA) are specified in CAA section 211(o)(2). The volumes of 

cellulosic biofuel specified in the statute for 2014, 2015, and 2016 are shown in Table IV.A-1 

below. The statute provides that if EPA determines, based on EIA's estimate, that the projected 

volume of cellulosic biofuel production in a given year is less than the statutory volume, then 

EPA is to reduce the applicable volume of cellulosic biofuel to the projected volume available 

during that calendar year. 197 

Table IV.A-1 
St tut a ory V 1 fC ll 1 . B. f 1 o umes o e U OSlC 10 ue 

Year Volume (million gallons) 
2014 1,750 
2015 3,000 
2016 4,250 

In addition, if EPA reduces the required volume of cellulosic biofuel below the level 

specified in the statute, the Act also indicates that we may reduce the applicable volumes of 

advanced biofuels and total renewable fuel by the same or a lesser volume, and we are required 

197 On January 25, 2013, the United States Court of Appeals for the District of Columbia Circuit issued its decision 
concerning a challenge to the 2012 cellulosic biofuel standard. In this decision the Court stated that in projecting 
potentially available volumes of cellulosic biofuel EPA must apply a "neutral methodology" aimed at providing a 
prediction of"what will actually happen." API v. EPA, 706 F 3d 474 (D.C. Cir. January 25, 2013). 
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to make cellulosic waiver credits available. Our consideration of the 2014,2015, and 2016 

volume requirements for advanced biofuels and total renewable fuel is presented in Section II. 

B. Cellulosic Biofuel Industry Assessment 

In order to project cellulosic biofuel production for 2015 and 2016 we have tracked the 

progress of several dozen potential cellulosic biofuel production facilities. As we did in 

establishing the 2013 annual volumes, we have focused on facilities with the potential to produce 

commercial scale volumes of cellulosic biofuel rather than small R&D or pilot-scale facilities. 

We did so because the larger commercial-scale facilities are much more likely to generate RINs 

for the fuel they produce and the volumes they produce will have a far greater impact on the 

cellulosic biofuel standards for 2015-2016. The volume of cellulosic biofuel produced from 

R&D and pilot scale facilities is quite small in relation to that expected from the commercial 

scale facilities. R&D and demonstration scale facilities have also generally not generated RINs 

for any fuel they have produced in the past as their focus is on developing and demonstrating the 

technology, not producing commercial volumes. 

From this list of commercial scale facilities we used information from EMTS and 

publically available information, and information provided by representatives of potential 

cellulosic biofuel producers, to make a determination of which facilities are most likely to 

produce cellulosic biofuel and generate cellulosic biofuel RINs in 2015 and 2016. Each of these 

companies was investigated further in order to determine the current status of its facilities and its 

Page 280 of 350 

ED _000738_00002507 -00280 



likely cellulosic biofuel production and RIN generation volumes for 2015 and 2016. Both in our 

discussions with representatives of each company198 and as part of our internal evaluation 

process we gathered and analyzed information including, but not limited to, the funding status of 

these facilities, current status of the production technologies, anticipated construction and 

production ramp-up periods, facility registration status, and annual fuel production and RIN 

generation targets. 

Our approach for each of the three years is discussed in more detail in Sections IV.D-

IV.F below. The remainder of this Section discusses the current status of the companies and 

facilities EPA expects may be in a position to produce commercial scale volumes of cellulosic 

biofuel by the end of 2016. This information forms the basis for our final standards for 

cellulosic biofuel for the final three months of 2015, and all of 2016. 

1. Potential Domestic Producers 

There are a number of companies and facilities 199 located in the United States that have 

either already begun producing cellulosic biofuel for use as transportation fuel, heating oil, or jet 

fuel at a commercial scale, or are anticipated to be in a position to do so by the end of2016. The 

financial incentive provided by cellulosic biofuel RINs, combined with the fact that all these 

198 In determining appropriate volumes for CNG!LNG producers we did not contact individual producers but rather 
relied primarily on discussions with industry associations, and information on likely production facilities that are 
already registered under the RFS program. In some cases where further information was needed we did speak with 
individual companies. 
199 The volume projection from CNG/LNG producers does not represent production from a single company or 
facility, but rather a group of facilities utilizing the same production technology. 
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facilities intend to produce fuel on a commercial scale for domestic consumption using approved 

pathways, gives us a high degree of confidence that cellulosic biofuel RINs will be generated for 

any fuel produced. In order to generate RINs, each of these facilities must be registered under 

the RFS program and comply with all the regulatory requirements. This includes using an 

approved RIN-generating pathway and verifying that their feedstocks meet the definition of 

renewable biomass. Many of the companies and facilities have already successfully completed 

facility registration, and some have successfully generated RINs. A brief description of each of 

the companies that EPA believes may produce commercial scale volumes of RIN generating 

cellulosic biofuel by the end of 2016 can be found in a memorandum to the docket for this final 

rule.200 These descriptions are based on a review of the publicly available information and 

information provided to EPA in conversations with company representatives. The key data for 

each of these companies used in our projection of the potentially available volume of cellulosic 

biofuel in 2015 and 2016 is summarized in Table IV.B.3-1 below. 

2. Potential Foreign Sources of Cellulosic Biofuel 

In addition to the potential sources of cellulosic biofuellocated in the United States, there 

are several foreign cellulosic biofuel companies that may produce cellulosic biofuel in the 

remainder of2015 or 2016. These include facilities owned and operated by Beta Renewables, 

Enerkem, Ensyn, GranBio, and Raizen. All of these facilities use fuel production pathways that 

have been approved by EPA for cellulosic RIN generation provided eligible sources of 

200 "Cellulosic Biofuel Producer Company Descriptions (November 2015)", memorandum from Dallas Burkholder 
to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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renewable feedstock are used. These companies would therefore be eligible to register these 

facilities under the RFS program and generate RINs for any qualifying fuel imported into the 

United States. While these facilities may be able to generate RINs for any volumes of cellulosic 

biofuel they import into the United States, demand for the cellulosic biofuels they produce is 

expected to be high in local markets. 

EPA is charged with projecting the volume of cellulosic biofuel that will be produced or 

imported into the United States. For the purposes of this final rule we have considered all of the 

companies who have registered foreign facilities under the RFS program to be potential sources 

of cellulosic biofuel in the remainder of 2015 and 2016. We believe that due to the strong 

demand for cellulosic biofuel in local markets, the significant technical challenges associated 

with the operation of cellulosic biofuel facilities, and the time necessary for potential foreign 

cellulosic biofuel producers to register under the RFS program and arrange for the importation of 

cellulosic biofuel to the United States, cellulosic biofuel imports from facilities not currently 

registered to generate cellulosic biofuel RINs are highly unlikely in 2015 and 2016. We have 

therefore only considered foreign cellulosic biofuel production from facilities that are currently 

registered in our projection of available volume of cellulosic biofuel in 2015 and 2016. Two 

foreign facilities that have registered as cellulosic biofuel producers have already generated 

cellulosic biofuel RINs for fuel exported to the United States; projected volumes from each of 

these facilities are included in our projection of available volumes for 2015 and 2016. One 

facility has registered as a cellulosic biofuel producer, but has not yet generated any cellulosic 

RINs. EPA contacted representatives of this facility and received confirmation that they intended 

to export cellulosic biofuel to the United States in 2016. EPA has therefore included potential 
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volumes from this facility in our 2016 volume production projections. 

3. Summary of Volume Projections for Individual Companies 

The information we have gathered on cellulosic biofuel producers, described above, 

along with the production estimates from EIA and data collected through EMTS, forms the basis 

for our projected volumes of cellulosic biofuel production for each facility in 2015 and 2016. As 

discussed above, we have focused on commercial scale cellulosic biofuel production facilities. 

By 2016 there are a number of cellulosic biofuel production facilities that have the 

potential to produce fuel at commercial scale. Each of these facilities is discussed in a 

memorandum to the docket2°1
, and the relevant information used to project a likely production 

range for each company is summarized in Table IV.B.3-1 below.202 

201 "Cellulosic Biofuel Producer Company Descriptions (November 2015)", memorandum from Dallas Burkholder 
to EPA Air Docket EPA-HQ-OAR-2015-0111. 
202 For the purpose of the preamble discussion we have grouped together all facilities expected to produce cellulosic 
CNG!LNG. The individual facilities included in our assessment are listed in "November 2015 Assessment of 
Cellulosic Biofuel Production from Biogas (2015-2016)", memorandum from Dallas Burkholder to EPA Air Docket 
EPA-HQ-OAR-2015-0111. 
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Table IV.B.3-1 
Projected Producers of Cellulosic Biofuel by 2016 

Facility Construction 
Company 

Location Feedstock Fuel 
Capacity Start Date First 

Name (MGY? Production204 

03 

Abengoa Hugoton, KS Com Stover Ethanol 25 September 2011 4Q 2015 
Cool Planet Alexandria, LA Wood Waste Gasoline 1 2Q 2015 Late 2016 
CNG/LNG Various Biogas CNG/ Various N/A August 2014 
Producers205 LNG 
DuPont Nevada, lA Com Stover Ethanol 30 November 2012 4Q 2015 
Edeniq Various ComKemel Ethanol Various Various Various 

Fiber 
Ensyn Renfrew, ON Wood Waste Heating 3 N/A 2014 

Oil 
GranBio Sao Miguel dos Sugarcane Ethanol 21 Mid 2012 September 2014 

Campos, Brazil bagasse 
INEOS Bio V ero Beach, FL Vegetative Waste Ethanol 8 February 2011 1Q 2016 
Poet Emmetsburg, lA Com Stover Ethanol 24 March 2012 4Q 2015 
QCCP Galva, lA ComKemel Ethanol 2 Late 2013 October 2014 

Fiber 

203 The Facility Capacity is generally equal to the nameplate capacity provided to EPA by company representatives or found in publicly available infonnation. If 
the facility has completed registration and the total permitted capacity is lower than the nameplate capacity then this lower volume is used as the facility 
capacity. For companies generating RINs for CNG/LNG derived from biogas the Facility Capacity is equal to the lower of the annualized rate of production of 
CNG!LNG from the facility or the sum of the volume of contracts in place for the sale of CNG!LNG for use as transportation fuel (reported as the actual peak 
capacity for these producers). 
204 Where a quarter is listed for the first production date EPA has assumed production begins in the middle month of the quarter (i.e., August for the 3'd quarter) 
for the purposes of projecting volumes. 
205 For more infonnation on these facilities see "November 2015 Assessment of Cellulosic Biofuel Production from Biogas (2015-2016)", memorandum from 
Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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C. Projection from the Energy Information Administration 

Section 211(o)(3)(A) of the Clean Air Act requires EIA to " ... provide to the 

Administrator of the Environmental Protection Agency an estimate, with respect to the following 

calendar year, of the volumes of transportation fuel, biomass-based diesel, and cellulosic biofuel 

projected to be sold or introduced into commerce in the United States." EIA provided these 

estimates to us on September 16, 2015.206 With regard to cellulosic biofuel, the EIA estimated 

that the available volume in 2015 would be 3 million gallons and in 2016 would be 10 million 

gallons. A summary of the commercial scale plants they considered is shown below in Table 

IV.C-1. 

Table IV.C-1 
L. t f C ll 1 . B. f 1 PI t C . d d . EIA' P . f IS 0 e U OSlC 10 ue an s ons1 ere m s ro]eC lOllS 

Year Online Company Location Product 
2013 INEOS Bio Vero Beach, FL Ethanol 
2014 Quad County Galva, lA Ethanol 
2015 Abengoa Hugoton, KS Ethanol 
2015 POET Emmetsburg, lA Ethanol 
2016 DuPont Nevada, lA Ethanol 

EIA indicated in their letter that they did not include estimates for cellulosic biofuel 

produced from biogas from landfills, municipal wastewater treatment facilities, separated MSW 

digesters, or agricultural digesters or those producing renewable heating oil, which represent 

approximately 90% of our projected cellulosic biofuel volume for 2016. When limiting the 

scope of our projection to the companies assessed by EIA, we note that while our volume 

206 Letter from Adam Sieminski, EIA Administrator to Gina McCarthy, EPA Administrator September 16, 2015. 
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projections are not identical, they are very similar. EPA projects approximately 4 million 

gallons of liquid cellulosic biofuel will be produced in 2015 (approximately 2 million gallons has 

been produced through September 2015, and we project an additional2 million gallons will be 

produced through the end of2015). This projection includes renewable heating oil (up to 1 

million gallons) which was not considered in EIA' s projection. For 2016 EPA projects 23 

million gallons of liquid cellulosic biofuel will be produced. Of this 23 million gallons, up to 3 

million gallons is expected to come from renewable heating oil, and up to 2 million gallons is 

expected to come from imported cellulosic biofuel. Neither of these sources are included in 

EIA' s projection. EIA did not provide detail on the basis of their projections other than the list 

of expected producers shown above, so we cannot say precisely why EPA and EIA's projections 

differ. We further note that if we used EIA's projections for liquid cellulosic biofuel production 

without modification to reflect other data and our judgement the impact on the cellulosic biofuel 

standard overall for 2016 would be less than 5%. 

D. Cellulosic Biofuel Volume for 2014 

EPA is charged with projecting the available volume of cellulosic biofuel for each year, 

and to reduce the applicable volume of cellulosic biofuel to the level projected to be available for 

years in which the projected available volume falls below the cellulosic biofuel applicable 

volume target specified in the CAA 211(o)(2). EPA believes that for any historical time period, 

the required projection is best calculated as the sum of the cellulosic biofuel RINs (D3) and the 

cellulosic diesel RINs (D7) generated, adjusted for RINs that are retired for purposes other than 
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compliance with the annual standards. EPA publishes the number of cellulosic biofuel and 

cellulosic diesel RINs generated on a month-by-month basis on our website.207 The number of 

cellulosic biofuel and cellulosic diesel RINs generated for each month of2014 can be found in 

Table IV.D-1 below. From this total, we subtract the number of cellulosic biofuel and cellulosic 

diesel RINs retired for reasons other than compliance with the annual standards, as these RINs 

are not available to obligated parties.208 In calculating the number of cellulosic biofuel RINs 

available for compliance with the annual standards for 2014 we have assumed that there were no 

exports of cellulosic biofue1?09 In this final rule, we are establishing the cellulosic biofuel 

requirement for 2014 at 33 million gallons. We believe this number, calculated by subtracting 

the total number of cellulosic biofuel RINs (D3 and D7) retired for reasons other than 

compliance with the annual standards from the total number of cellulosic biofuel RINs generated 

in 2014 (D3 and D7), represents the total available supply of cellulosic biofuel RINs for 2014. 

Table IV.D-1 
Cellulosic Biofuel RIN Generation in 2014210 

Cellulosic Biofuel (D3) Cellulosic Diesel (D7) 
January 2014 58,415 0 
February 2014 7,072 0 
March 2014 6,624 472 
April2014 643 10,950 
May 2014 0 0 
June 2014 0 0 
July 2014 4,156 1,248 
August 2014 3,492,106 5,532 
September 2014 7,555,432 17,073 
October 2014 7,047,762 24,030 
November 2014 6,325 080 0 

207 http:/ /www2 .epa. gov /fuels-registration-reporting-and-compliance-he lp/20 14-renewable-fue 1-standard-data 
208 In 2014 Cellulosic Biofuel and Cellulosic Diesel RINs were retired for Remedial Actions and Invalid RINs. 
209 The vast majority of cellulosic biofuel RINs generated in 2014 (approximately 32 or the 33 million RINs) were 
for CNG or LNG. These fuels require verification that the CNG/LNG was used as transportation fuel in the United 
States in order for RINs to be generated. 
210 All numbers from EPA website: http://www.epa.gov/otaq/fuels/rfsdata/index.htm. Accessed February 9, 2015. 
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December 2014 8,863,270 0 
Total 33,360,560 59,305 
RIN s retired for reasons 348,973 4,997 
other than compliance 
with the annual standards 
RINs Available 33,011,587 54,308 
Available Cellulosic 33,065,895 

RINs (D3 and D7) 

E. Cellulosic Biofuel Volume for 2015 

To project the volume of cellulosic biofuel in 2015, EPA has relied on a combination of 

production information reported to EPA through EMTS for months in which we have data 

available and facility or company specific estimates of likely production for months for which 

EMTS data is not available. For months in which information on the production of cellulosic 

biofuel is available we have used the methodology discussed in Section IV.D, subtracting the 

number ofRINs retired for reasons other than compliance in 2015 from the total number ofRINs 

produced in 2015 that are eligible to be used towards satisfying the cellulosic biofuel standard 

(D3 and D7 RINs). Since the time of the NPRM, data have become available for cellulosic RIN 

generations in April - September of 2015. This data has been used in our projection of available 

cellulosic biofuel volume for this final rule. We have again assumed that no cellulosic biofuel 

was exported in the first nine months of2015. Data on the number of cellulosic biofuel RINs 

generated and retired for purposes other than compliance with the 2015 RVO from January 2015 

through September 2015 are shown in Table IV.E-1 below. 

Table IV.E-1 
Cellulosic Biofuel RIN Generation and Retirements 
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anuary - ep1em er J 2015 s t b 2015 
Cellulosic Biofuel (D3) Cellulosic Diesel (D7) 

January 2015 4,108,477 0 
February 2015 7,950,318 0 
March 2015 7,803,420 0 
April2015 7,831,248 0 
May 2015 9,341,048 173,731 
June 2015 12,506,549 0 
July 2015 12,999,815 0 
August 2015 13,805,608 53,303 
September 2015 12,316,744 0 
Total 88,663,227 227,034 
RINs retired for reasons 716,177 22,702 
other than compliance 
RINs Available 87,947,050 204,332 
Total Available Cellulosic 88,151,382 

RINs (D3 and D7) 

For months in which information is unavailable EPA has generally used the projection 

methodology described in the proposed rule, with one change based on comments received on 

the NPRM. Consistent with our proposed rule, our projection methodology starts with 

estimating a range of potential production volumes for each company for the portion of 2015 

where production data is not available. 211 EPA has established a range of potential production 

volumes for each company such that it is possible, but unlikely, that the actual production will be 

above or below the range. We believe that it is more appropriate to project a range of potential 

production volumes rather than a single point estimate due to the highly uncertain and variable 

nature ofbiofuel production at cellulosic biofuel facilities, especially those in the early stages of 

production. The projected production ranges for each facility are used to generate a single point 

211 For the purposes of projecting RIN generation from CNG!LNG projections were made for parent companies, 
generally representing multiple facilities. For more detail see "November 2015 Assessment of Cellulosic Biofuel 
Production from Biogas (2015-2016)", memorandum from Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-
2015-0111. 
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estimate for the total production of cellulosic biofuel from all companies in 2015 for the months 

in which actual production volumes through EMTS are not available (October- December 

2015). 

In establishing a range for each company, we began by determining an appropriate low 

end of the range. The low end of the range for each company is designed to represent the 

volume of fuel EPA believes each company would produce if they are unable to begin fuel 

production on their expected start-up date and/or if they experience challenges that result in 

reduced production volumes or a longer than expected ramp-up period. In this final rule EPA 

has set the low end of the production range for each company based on the volume ofRIN

generating cellulosic biofuel the company has produced in the most recent 12 months for which 

data is available. Because we are not attempting to determine a low end of a likely production 

range for a full year, but rather only the months in 2015 for which data are not available, this 

number is then multiplied by a scaling factor 12 to appropriately scale this annual production 

volume for use as the low end of the range over the last three of months of 2015 for which actual 

production data is unavailable. 

This approach provides us with an objective methodology for calculating the low end of 

the potential production range for each company that we believe is appropriate in light of the 

history of start-up delays and missed production targets in the cellulosic biofuel industry. If a 

company has not yet begun producing RIN-generating volumes of cellulosic biofuel, our 

experience suggests that they may experience challenges in progressing toward commercial-

212 The scaling factor is 0.25; equal to the 3 months for which production data is being projected divided by 12. 
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scale production that would result in the delay of the production of cellulosic biofuel. We 

acknowledge that in the majority of cases cellulosic companies that have begun producing fuel 

and are currently in the start-up and ramp-up phases of production will increase their production 

of cellulosic biofuel from one year to the next as they work towards production rates at or near 

the facility capacity. Fuel production by these companies may, however, be interrupted, either 

intentionally or unexpectedly, and these interruptions may hinder the ability of these companies 

to increase biofuel production year over year. Several commenters also noted low market prices 

for cellulosic biofuel as an additional reason that fuel production may be reduced or suspended 

until such a time as the market for the fuel produced improves. We will account for the 

likelihood of increasing production in developing the high end of each company's production 

range. Finally, there may be cases in which information is available that suggests a company is 

unlikely to meet the production volumes achieved in the previous 12 months for which data is 

available, due to technical, financial, or legal difficulties. We do not believe this is the case with 

any of the companies projected to produce cellulosic biofuel in 2015. 

It is important to note that the low end of the range does not necessarily represent a worst

case scenario. The worst-case scenario for any of these facilities for the months in which we are 

projecting production is no production, as it is always possible that extreme circumstances or 

natural disasters may result in extended delays, facility damages, or facility closures. While not 

denying such a possibility, we nevertheless believe it is generally appropriate to use the 

production over the previous 12 months as the low end of the range, with exceptions made where 

available information indicates that such production may be unlikely. In situations where a 

company has not produced any cellulosic biofuel in the previous 12 months, we believe it is 
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appropriate to use zero as the low end of the projected production range given the many 

uncertainties and challenges associated with the commissioning and start-up of a new cellulosic 

biofuel production facility we have observed to date. 

To determine the high end of the range of expected production volumes for each 

company we considered a variety of factors, including the expected start-up date and ramp-up 

period, facility capacity, and fuel off-take agreements. As a starting point, EPA calculated a 

production volume using the expected start-up date, facility capacity, and a benchmark of a six-

month straight-line ramp-up period representing an optimistic ramp-up scenario.213 We then 

compared the volume calculated using this methodology to the company's own expectations for 

the period in which we are projecting production where they were available. In cases where the 

company projection for any given year exceeds our benchmark volume we used the benchmark 

volume, rather than the company estimate, as the high end of the range for that company. If the 

production estimate EPA received from a company was lower than the volume calculated using 

the projected start-up date, facility capacity, and six month straight-line ramp-up period, EPA 

used the company production targets instead. 

EPA received comments from biofuels producers stating that production projections we 

receive from companies should be used as the basis for the mean value of any projected 

production range. They argue that EPA should defer to the technical expertise of the cellulosic 

213 We did not assume a six-month straight-line ramp-up period in determining the high end of the projected 
production range for CNG/LNG producers. This is because these facilities generally have a history of CNG!LNG 
production prior to producing RINs, and therefore do not face many of the start-up and scale-up challenges that 
impact new facilities. For further information on the methodology used to project cellulosic RIN generation from 
CNG!LNG producers see "November 2015 Assessment of Cellulosic Biofuel Production from Biogas (2015-2016)", 
memorandum from Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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biofuel manufacturers who provide these projections, and that it is inappropriate to base the low 

end of the range on previous production data. EPA understands that the volume projections 

provided by companies included in our projection are intended to represent the companies' 

expectations for production, rather than the high end of a potential production range. We also 

acknowledge the technical expertise of these companies and the significant amount of 

investment that has gone into the development of these biofuel production processes as they have 

progressed from R&D through demonstration and pilot scale in preparation for the first 

commercial scale facilities. While acknowledging these facts, we do not believe it would be 

appropriate to ignore the history of the cellulosic biofuel industry. Each year since 2010, EPA 

has gathered information, including volume production projections, from companies with the 

potential to produce cellulosic biofuel. Each of these companies supported these projections 

with successful pilot and demonstration scale facilities as well as other supporting 

documentation. In each of these cases the companies were unable to meet their own volume 

projections, and in many cases were unable to produce any RIN-generating cellulosic biofuel. 

The inability of cellulosic biofuel producers in previous years to achieve their projection 

production targets does not provide a sufficient basis for completely discounting production of 

cellulosic biofuel in future years, either for these same facilities that were previously unable to 

achieve their target projections or from new facilities expected to start-up in 2015 or 2016. Each 

of these companies is an individual case, with their own production technologies, construction 

and operations staffs, and financial situations, and we do not believe it is appropriate to dismiss 

all future potential cellulosic biofuel production because of the failure of several facilities to 

successfully operate at commercial scale. We do believe it strongly suggests that we should 
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view the individual company projections as something other than the most likely outcomes. In 

order to take a "neutral aim at accuracy" in projecting cellulosic biofuel production volumes, as 

directed by the United States Court of Appeals for the DC Circuit, we have decided to treat these 

company projections as the high end of a potential production range unless this volume exceeds 

the volume calculated using our six-month straight-line ramp-up period methodology, suggesting 

that these company projections are unreasonably high. We will continue to monitor the progress 

and experience of the cellulosic biofuel industry and may adjust our approach as appropriate in 

light of additional experience. 

EPA also received comments claiming that the proposed cellulosic biofuel volumes were 

unreasonably high. These commenters generally claimed that in light of the inability of cellulosic 

biofuel companies to achieve their projected production volumes, start-up dates, and ramp-up 

schedules in previous years the only reasonable basis for projecting future production volumes 

was historical production data. They suggested that EPA should project future production 

volumes based solely on available cellulosic RIN generation data from previous months. EPA 

believes this would be inconsistent with our charge to project available cellulosic biofuel volume 

by taking a neutral aim at accuracy. Adopting such an approach would effectively mean 

ignoring the potential for facilities that have not generated RINs during the historical time period 

used for the basis of our future projection to contribute significant volumes in the future. This 

would not only be inconsistent with our expectations for an industry that has shown substantial 

growth over the last several years, but also with congressional intent to provide incentives for the 

rapid expansion of the cellulosic biofuel industry. Most importantly, a comparison of the results 

of the method suggested by these commenters for the cellulosic biofuel standard in 2015 (90 
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million ethanol-equivalent gallons) and those proposed by EPA (106 million ethanol-equivalent 

gallons) to the volume that would be expected to be produced in 2015 using a conservative 

extrapolation of the monthly average cellulosic biofuel RIN generation observed in the first nine 

months of 2015 over the remaining three months ( 118 million gallons) shows this suggested 

method to be inappropriately conservative. 

We believe our range of projected production volumes for each company represents the 

range of what is likely to actually happen for each company. A brief overview of each of the 

companies we believe will produce cellulosic biofuel and make it commercially available in 

2015 or 2016 can be found in a memorandum to the docket.214 In the case of cellulosic biofuel 

produced from CNG/LNG we have discussed the production potential from these facilities as a 

group rather than individually. EPA believes it is appropriate to discuss these facilities as a 

group since they are utilizing a proven production technology and face many of the same 

challenges related to demonstrating that the fuel they produce is used as transportation fuel and 

therefore eligible to generate RINs under the RFS program.215 

After establishing a projected production range for each facility (or group of facilities for 

CNG/LNG producers), we must then determine a method for using these projected production 

ranges to project the volume of cellulosic biofuel most likely to be produced by the cellulosic 

biofuel industry as a whole in 2015. As discussed above, the high and the low end of the range 

for each company represents values such that it is possible but unlikely that actual volumes 

214 "Cellulosic Biofuel Producer Company Descriptions (November 2015)", memorandum from Dallas Burkholder 
to EPA Air Docket EPA-HQ-OAR-2015-0111. 
215 For individual company infonnation see "November 2015 Cellulosic Biofuel Individual Company Projections for 
2014-2016 (CBI)", memorandum from Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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would fall outside of those ranges. At present, data do not exist to allow EPA to develop a 

unique production probability distribution for each company based on the available information, 

as some commenters suggested. Even if EPA were able to undertake such a task there is no 

evidence that the distributions we developed would necessarily be more accurate than a 

standardized distribution curve as the cellulosic biofuel industry is still in its infancy and there is 

a high degree of uncertainty associated with many of the factors that will impact production at 

each individual facility. This is supported by the poor accuracy of the individual company 

estimates in previous years, which were made by individuals with significant technical expertise 

and knowledge of each individual company and technology. 

Rather than attempting to develop a unique probability distribution curve that represents 

likely cellulosic biofuel production for each company, EPA has instead separated the list of 

potential cellulosic biofuel producers into several groups with similar characteristics and 

projected the likely production from each of these groups. In our proposed rule we separated all 

of the potential cellulosic biofuel producers into two groups; those who have already achieved 

consistent commercial-scale production and those who have not. EPA received comments on 

our proposed rule that biogas producers should be treated differently than liquid biofuel 

producers since there was very little technology risk associated with the production and 

collection ofbiogas. We believe these comments are valid, and that the available data support 

using a percentile value to projected production from biogas facilities that differs from the value 

used for liquid biofuel producers. For this final rule we have used the 50th and 75th percentile 

values within the projected ranges to project likely cellulosic biofuel production from new and 

consistently producing facilities producing CNG/LNG from biogas.216 
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We continue to believe that grouping the potential cellulosic biofuel producers using the 

criteria of whether or not they have achieved consistent commercial-scale production is 

appropriate for the purposes of projecting a likely production volume. While each of these 

groupings contains a diverse set of companies with their own production technologies and 

challenges, we believe there is sufficient commonality in the challenges related to the funding, 

construction, commissioning, and start-up of commercial-scale cellulosic biofuel facilities to 

justify aggregating these company projections into a single group for the purposes of projecting 

the most likely production volume of cellulosic biofuel. The challenges new production 

facilities face are also significantly different than those of facilities ramping up production 

volumes to the facility capacity and maintaining consistent production. 

After separating the companies into these four groups (liquid cellulosic biofuel producers 

with and without consistent production and biogas producers with and without consistent 

production) we then summed the low and high ends of each of the ranges for each individual 

company (or group of companies for CNG/LNG producers) within the group to calculate an 

aggregate projected production range for each group of companies. The ranges for each group of 

companies are shown in Tables IV.E-2 through IV.E-4 below. 

Table IV.E-2 
2015 Production Ranges for Liquid Cellulosic Biofuel Producers without Consistent Commercial 

Scale Production million allons 

216 For more infonnation see "November 2015 Assessment of Cellulosic Biofuel Production from Biogas (2015-
2016)", memorandum from Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-2015-0111. Using these 
percentile values and the ranges from the NPRM results in a production projection much closer to the actual 
production of cellulosic biofuel in 2015. 
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Abengoa 0 1 
CoolPlanet 0 0 
DuPont 0 1 
Poet 0 1 
Total oa y 

a Rounded to the nearest million gallons 

Table IV.E-3 
2015 Production Ranges for Liquid Cellulosic Biofuel Producers with Consistent Commercial 

Scale Production (million gallons) 
Low End of the Range High End of the Range 

Ensyn xb 0.5 
Quad County Com xb 0.5 
Processors 
Total oa p 

a Rounded to the nearest million gallons 
b The low end of the range for each individual company is based on actual 
production volmnes and is therefore withheld to protect information claimed to 
be confidential business information 

Table IV.E-4 
2015 Production Ranges for CNG/LNG Produced From Biogas 

(million gallons) 
Low End of the Range High End of the Range 

CNG/LNG Producers 0 0 
(New Facilities) 
CNG/LNG Producers 27 35 
(Currently generating RIN s) 

.. 
a Rounded to the nearest tmlhon gallons 

Because the cellulosic biofuel industry is still in its infancy and it is therefore not 

possible to predict with any degree of certainty the precise production volume each individual 

company will achieve, we believe that it would not be appropriate to choose a specific value 

within the projected range for each individual company/source. We believe it is more 

appropriate to identify a specific value within the aggregated ranges from Tables IV.E-2 and 

IV.E-4 that best reflects the likely production volume for each group of companies. For liquid 
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cellulosic biofuel producers that have not yet achieved consistent commercial-scale production 

(Table IV.E-2) we are finalizing the use of the 25th percentile of the projected production range. 

This does not mean, as some commenters suggested, that we expect these facilities to operate at 

25% of their nameplate, but rather that we expect that this group of facilities will produce a 

volume of cellulosic biofuel at the 25th percentile of the projected range. We note again that the 

high end of the range for each company, which were used to calculate the high end of the range 

for the group of companies, is significantly lower than the nameplate capacity of each facility, in 

some cases dramatically so, based on the expected start-up date of the facility. We believe this 

volume is appropriate as, in addition to the uncertainties listed above, there is also significant 

technology risk as these facilities attempt to operate their technologies at commercial scale. In 

the early years of the cellulosic biofuel industry several companies, including Cello Energy, 

Range Fuels, and KiOR experienced significant technical difficulties in scaling up their 

technologies and were able to produce little, if any, volumes of cellulosic biofuels. More 

recently, facilities owned and operated by Abengoa and Poet-DSM have also experienced 

unexpected challenges that resulted in commercial scale production being delayed. It is 

necessary to consider this history when projecting production volumes from companies who 

have not yet achieved consistent production at commercial scale.217 

For the group of liquid cellulosic biofuel producers that have achieved consistent 

commercial-scale production (Table IV.E-3) we are projecting the available volume produced by 

217 While "new" CNG!LNG facilities may not face the same challenges related to start-up and scale-up there is 
uncertainty related to RIN generation from facilities that have not yet begun generating RINs. RIN generation from 
these facilities may be delayed or reduced if they are unable to verify that all or a portion of the CNG/LNG they 
produce is used as transportation fuel, or if they decide to sell the CNG!LNG they produce into non-transportation 
markets. These uncertainties can significantly impact the nmnber ofRINs generated by a CNG/LNG producer, and 
we therefore believe that projecting production from these "new" facilities at the 50th percentile of the range is 
appropriate. 
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these facilities at the mid-point (50th percentile) of the projected range. We believe that this 

point accounts for the uncertainty related to the scale-up of production from the volume 

produced in the previous 12 months (through September 2015) as well as other uncertainties 

related to the generation ofRINs such as documenting that the fuel is used as transportation fuel, 

heating oil, or jet fuel. As stated above, this does not mean that we anticipate that each of these 

facilities within each group will produce at the 50th percentile of the projected range over the 

final3 months of2015, but rather that as a group the 50th percentile is a realistic projections for 

this group of companies. We believe this methodology accounts for the fact that some individual 

company may be able to deliver the volume of cellulosic biofuel they expect and produce at or 

near the high end of the range, while others may experience challenges and produce closer to the 

low end of the range. 

Finally, EPA has projected production for companies generating cellulosic biofuel RINs 

from biogas at the 50th percentile for those facilities that have not yet generated cellulosic biofuel 

RINs and at the 75th percentile for those facilities that have achieved consistent commercial scale 

production. In our proposed rule we projected volumes from these facilities at the 25th and 50th 

percentile of the projected production ranges respectively, consistent with the way we projected 

likely production from liquid cellulosic biofuel producers. We received comments that our 

methodology under-estimated the potential for the generation of cellulosic RINs from biogas, 

with some commenters claiming that the mature state of the technology required to produce 

and/or collect biogas and clean it to pipeline quality justified a using a higher percentile to 

projected production from these facilities. In our proposed rule EPA noted the differences in the 

status of the technologies used to produce liquid cellulosic biofuels and cellulosic biofuel from 
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biogas. We nevertheless proposed to use the same percentiles for both liquid cellulosic biofuels 

and cellulosic biofuel from biogas due to uncertainties related to the ability of the biogas 

production facilities to demonstrate the use of the biogas as transportation fuel and a lack of RIN 

generation data to compare to previous projections on the part of many of the biogas facilities. 

After reviewing the fuel production and RIN generation history of these facilities, and with these 

comments in mind, EPA has decided to use higher percentile values to project likely production 

from cellulosic biogas producers as compared to liquid cellulosic biofuel producers.218 The 

projected volume of cellulosic RINS generated for CNG/LNG from biogas are shown in Table 

IV.E-5 below. 

Table IV.E-5 
Projected Volume of Cellulosic Biofuel in 2015 for Months Without Production Data 

(million gallons )a 
Low End of High End of Percentile Projected 
the Range the Range Volumeb 

Liquid Cellulosic Biofuel 0 3 25th 1 
Producers Without Consistent 
Commercial Scale Production 
Liquid Cellulosic Biofuel 0.5 1 50th 1 
Producers With Consistent 
Commercial Scale Production 
CNG/LNG Produced From 0 0 50th 0 
Biogas Without Consistent 
Commercial Scale Production 
CNG/LNG Produced From 27 35 75th 33 
Biogas With Consistent 
Commercial Scale Production 
Total N/A N/A N/A 35 

218 "November 2015 Assessment of Cellulosic Biofuel Production from Biogas (2015-2016)", memorandum from 
Dallas Burkholder to EPA Air Docket EPA-HQ-OAR-2015-0111. 
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a The projections in this table are for October 2015- December 2015. The low end of the range is equal to the 
number of RINs produced by the companies over the most recent 12 months for which data is available multiplied 
by a factor of0.25 (since it is only a projection for 3 months of the year). The high end of the range is based on 
projected production for the final 3 months of 2015. 
b Rounded to the nearest million gallons. 

As noted in our proposed rule, EPA anticipates that if the same methodology is used in 

future years that as cellulosic biofuel companies successfully achieve commercial scale 

production, application of this methodology will appropriately generate increasing volume 

projections, both for the individual companies and for the industry as a whole. This will happen 

in two ways. First, as companies successfully produce cellulosic biofuel the low end of the 

range (which is based on the most recent 12 months of production for which data are available) 

will increase. Second, we would use the higher percentile values for all companies who have 

achieved consistent commercial-scale production. If merited by the available data, we will also 

consider using a higher (or lower) percentile for both new facilities and facilities that have 

already achieved consistent commercial-scale production. As new pathways for the production 

of cellulosic biofuel are approved, we will also consider volumes produced using these pathways 

in our projections.219 

The final step in projecting the potentially available volume of cellulosic biofuel in 2015 

is to combine the volumes of cellulosic biofuel actually produced in months for which data is 

available with the projected production volumes for the remaining months of 2015. This is 

shown in Table IV.E-6 below. For 2015 we are finalizing a cellulosic biofuel standard of 123 

million gallons. 

219 We disagree with commenters who stated that EPA should anticipate the approval of new pathways and include 
production from these pathways in our projections. Assuming the approval of new pathways, and the subsequent 
registration and production from new facilities using these pathways, is highly uncertain and inconsistent with our 
attempt at neutral projections, particularly for pathways that have not yet been proposed. 

Page 304 of 350 

ED _000738_00002507 -00304 



Table IV.E-6 
P . dA ·1 bl C lll . B. ft 1· 2015 roJecte vat a e e U OSlC 10 te m 

Cellulosic Biofuel Production 88 Million Gallons 
(January 2015 - September 20 15) 
Projected Cellulosic Biofuel 35 Million Gallons 
Production 
(October 2015- December 2015) 
Projected Available Volume of 123 Million Gallons 
Cellulosic Biofuel in 2015 

F. Cellulosic Biofuel Volume for 2016 

To project the volume of potentially available cellulosic biofuel in 2016 we are using a 

methodology very similar to the methodology used for projecting cellulosic biofuel production in 

2015 for months in which actual production data are not available. The only difference is that in 

2016 a scaling factor is not used in calculating the low end of the projected ranges, as we are 

projecting production over the entire year rather than for only 3 months. For 2016 we separated 

the list of potential producers of cellulosic biofuel into four groups according to whether they are 

producing liquid cellulosic biofuel or CNG/LNG from biogas and the production history of the 

facilities (See Table IV.F-1 through Table IV.F-3). We next defined a range of likely production 

volumes for each group of potential cellulosic biofuel producers. The low end of the range for 

each group of producers reflects actual production data over the last 12 months for which data is 

available. This is the same approach used to establish the low end of the range for each of the 

potential cellulosic biofuel producers in 2015. 

To calculate the high end of the projected production range for each group of companies 
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we considered each company individually (with the exception of the CNG/LNG producers) and 

used the same methodology in 2016 as for the months in 2015 for which actual past production 

data was not available (this methodology is covered in further detail in Section IV.E above). The 

high end of the range for each company within each group was added together to calculate the 

high end of the projected production range for that group. 

After defining likely production ranges for each group of companies we projected a likely 

production volume from each group of companies for 2016. We used the same percentile values 

to projected a production volume within the established ranges 2016 as we did in 2015; the 50th 

and 25th percentiles respectively for liquid cellulosic biofuel producers with and without a history 

of consistent cellulosic biofuel production, and the 75th and 50th percentiles respectively for 

producers of CNG/LNG from biogas with and without a history of consistent commercial scale 

production. These percentile values are discussed in more detail in Section IV.E above. 

Table IV.F-1 
2016 Production Ranges for Liquid Cellulosic Biofuel Producers without Consistent Commercial 

Scale Production (million gallons) 
Low End of the Range High End of the Range 

Abengoa 0 22 
CoolPlanet 0 0 
DuPont 0 26 
Edeniq 0 5 
GranBio 0 2 
Ineos Bio 0 6 
Poet 0 15 
Aggregate Range 0 76 
Projected Production 19 
(25th Percentile of Range) 

a Rounded to the nearest million gallons 
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Table IV.F-2 
2016 Production Ranges for Liquid Cellulosic Biofuel Producers with Consistent Commercial 

Scale Production (million gallons) 
Low End of the Range High End of the Range 

Ensyn xb 3 
Quad County Com Processors xb 2 
Aggregate Range 2 5 
Projected Production 4 
(50th Percentile of Range) 

a Rounded to the nearest million gallons 
b The low end of the range for each individual company is based on actual 
production volmnes and is therefore withheld to protect information claimed to 
be confidential business information 

Table IV.F-3 
2016 Production Ranges for CNG/LNG Produced From Biogas 

(million gallons) 
Low End of the Rangea High End of the Rangea 

CNG/LNG Producers 0 63 
(New Facilities) 
CNG/LNG Producers 107 197 
(Currently generating RIN s) 

a Rounded to the nearest million gallons 

The final step in projecting the potentially available volume of cellulosic biofuel in 2016 

is to combine the volumes of cellulosic biofuel projected to be produced from each of the four 

groups discussed above (shown in Table IV.F-4 below). For 2016 we are finalizing a cellulosic 

biofuel volume requirement of 230 million gallons. 

Table IV.F-4 
Projected Volume of Cellulosic Biofuel in 2016 

(million gallons) 
Low End of High End of Percentile Projected 
the Range the Range Volume 

Liquid Cellulosic Biofuel 0 76 25th 19 
Producers; New Facilities 
Liquid Cellulosic Biofuel 2 5 50th 4 
Producer; Consistent Production 
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CNG/LNG Producers; New 0 63 50th 32 
Facilities 
CNG/LNG Producers; Consistent 107 197 75th 175 
Production 
Total N/A N/A N/A 230 

a volumes rounded to the nearest million gallons 

G. Rescission of the 2011 Cellulosic Biofuel Standards 

On January 25,2013, the United States Court of Appeals for the District of Columbia 

Circuit issued its decision concerning a challenge to the 2012 cellulosic biofuel standard.220 The 

Court found that in establishing the applicable volume of cellulosic biofuel for 2012, EPA had 

used a methodology in which "the risk of overestimation [was] set deliberately to outweigh the 

risk of underestimation." The Court held EPA's action to be inconsistent with the statute because 

EPA had failed to apply a "neutral methodology" aimed at providing a prediction of "what will 

actually happen," as required by the statute. As a result of this ruling, the Court vacated the 

2012 cellulosic biofuel standard, and we removed the 2012 requirement from the regulations in a 

previous action. Industry had also challenged the 2011 cellulosic biofuel standard by, first, filing 

a petition for reconsideration of that standard, and then seeking judicial review of our denial of 

the petition for reconsideration. This matter was still pending at the time of the D.C. Circuit's 

ruling on the 2012 cellulosic biofuel standard. Since we used essentially the same methodology 

to develop the 2011 cellulosic biofuel standard as we did to develop the 2012 standard, we 

requested, and the Court granted, a partial voluntary remand to enable us to reconsider our denial 

of the petition for reconsideration of the 2011 cellulosic biofuel standard. Given the Court's 

220 API v. EPA, 706 F 3d 474 (D.C. Cir. January 25, 2013). 

Page 308 of 350 

ED _000738_00002507 -00308 



ruling that the methodology EPA used in developing the 2012 cellulosic biofuel standard was 

flawed, we are rescinding the 2011 cellulosic biofuel applicable standard and will refund the 

money paid by obligated parties to purchase cellulosic waiver credits to comply with the 

standard. The only comments received on this issue were supportive of this action. 

V. Percentage Standards 

A. Background 

The renewable fuel standards are expressed as volume percentages and are used by each 

obligated party to determine their Renewable Volume Obligations (RVO). Since there are four 

separate standards under the RFS program, there are likewise four separate RVOs applicable to 

each obligated party. Each standard applies to the sum of all gasoline and diesel produced or 

imported. The percentage standards are set so that if every obligated party meets the 

percentages, then the amount of renewable fuel, cellulosic biofuel, biomass-based diesel (BBD), 

and advanced biofuel used will meet the applicable volumes established in this rule on a 

nationwide basis. 

Sections II, III, and IV provide our rationale and basis for the final volumes for advanced 

biofuel and total renewable fuel, BBD, and cellulosic biofuel, respectively. The volumes to be 

used to determine the four final percentage standards are shown in Table V.A-1. 
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Table V.A-1 
Final Volumes for Use in Setting the Applicable Percentage Standards 

2014 2015 2016 
Cellulosic biofuel (million gallons) 33 123 230 
Biomass-based diesel (billion gallons )a 1.63 1.73 1.90 
Advanced biofuel (billion gallons) 2.67 2.88 3.61 
Renewable fuel (billion gallons) 16.28 16.93 18.11 

a Represents physical volume. 

B. Calculation of Standards 

1. How Are the Standards Calculated? 

The following formulas are used to calculate the four percentage standards applicable to 

producers and importers of gasoline and diesel (see 40 CFR 80.1405): 

S d . -1000/ RFV CB.i t CB,I- /0 X------------------------

(Gi- RGi) + (GSi- RGSi)- GE + (Di- RDi) + (DSi- RDSi)- DE 

RFVBBD.i xl.5 
StdBBD.i = 100% X------------------------

(Gi- RGi) + (GSi- RGSi)- GE + (Di- RDi) + (DSi- RDSi)- DE 

RFVAB,i 
StdAB,i = 100% X------------------------

(Gi- RGi) + (GSi- RGSi)- GE + (Di- RDi) + (DSi- RDSi)- DE 

RFVRF,i 
StdRF,i = 100% x-----------------------

(Gi- RGi) + (GSi- RGSi)- GEi + (Di- RDi) + (DSi- RDSi)- DEi 
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Where 

StdcB,i = 

StdBBD,i = 

StdAB,i = 

StdRF,i = 

RFVcB,i= 

RFVBBD,i= 

RFVAB,i= 

RFVRF,i= 

The cellulosic biofuel standard for year i, in percent. 

The biomass-based diesel standard (ethanol-equivalent basis) for year i, in 

percent. 

The advanced biofuel standard for year i, in percent. 

The renewable fuel standard for year i, in percent. 

Annual volume of cellulosic biofuel required by section 211 ( o) of the Clean Air 

Act for year i, in gallons. 

Annual volume of biomass-based diesel required by section 211 ( o) of the Clean 

Air Act for year i, in gallons. 

Annual volume of advanced biofuel required by section 211 ( o) of the Clean Air 

Act for year i, in gallons. 

Annual volume of renewable fuel required by section 211(o) of the Clean Air Act 

for year i, in gallons. 
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RGi= 

RDi= 

GSi= 

RGSi= 

DSi= 

RDSi= 

Amount of gasoline projected to be used in the 48 contiguous states and Hawaii, 

in year i, in gallons. 

Amount of diesel projected to be used in the 48 contiguous states and Hawaii, in 

year i, in gallons. This value excludes diesel used in ocean-going vessels. 

Amount of renewable fuel blended into gasoline that is projected to be consumed 

in the 48 contiguous states and Hawaii, in year i, in gallons. 

Amount of renewable fuel blended into diesel that is projected to be consumed in 

the 48 contiguous states and Hawaii, in year i, in gallons. 

Amount of gasoline projected to be used in Alaska or a U.S. territory in year i if 

the state or territory opts-in, in gallons. 

Amount of renewable fuel blended into gasoline that is projected to be consumed 

in Alaska or a U.S. territory in year i if the state or territory opts-in, in gallons. 

Amount of diesel projected to be used in Alaska or a U.S. territory in year i if the 

state or territory opts-in, in gallons. 

Amount of renewable fuel blended into diesel that is projected to be consumed in 
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GEi= 

DEi= 

Alaska or a U.S. territory in year i if the state or territory opts-in, in gallons. 

Amount of gasoline projected to be produced by exempt small refineries and 

small refiners in year i, in gallons, in any year they are exempt per §§80.1441 and 

80.1442, respectively. 

Amount of diesel projected to be produced by exempt small refineries and small 

refiners in year i, in gallons, in any year they are exempt per §§80.1441 and 

80.1442, respectively. 

The formulas used in deriving the annual percentage standards rely on estimates of the 

volumes of gasoline and diesel fuel, for both highway and nonroad uses, which are projected to 

be used in the year in which the standards will apply. The projected gasoline and diesel volumes 

provided by EIA include ethanol and biodiesel used in transportation fuel, which are subtracted 

out as indicated in the equations above. Production of other transportation fuels, such as natural 

gas, propane, and electricity from fossil fuels, is not currently subject to the standards, and 

volumes of such fuels are not used in calculating the annual standards. Since under the 

regulations the standards apply only to producers and importers of gasoline and diesel, these are 

the transportation fuels used to set the standards, as well as to determine the annual volume 

obligations of an individual gasoline or diesel producer or importer. 
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2. Small Refineries and Small Refiners 

In CAA section 211(o)(9), enacted as part of the Energy Policy Act of2005, and 

amended by the Energy Independence and Security Act of2007, Congress provided a temporary 

exemption to small refineries221 through December 31, 2010. Congress provided that small 

refineries could receive a temporary extension of the exemption based on an EPA determination 

of "disproportionate economic hardship" on a case-by-case basis in response to small refinery 

petitions.222 

EPA, in consultation with the Department of Energy, evaluates the structural impacts 

petitioning refineries would likely face in achieving compliance with the RFS requirements and 

how compliance would affect their ability to remain competitive and profitable. A 

disproportionate economic hardship exists where a refinery faces a high cost of compliance 

relative to the industry average and where compliance would significantly impair its operations. 

The U.S. Courts of Appeal for the Eighth and D.C. Circuits223 have upheld this approach, finding 

it reasonable for DOE and EPA to conclude that the relative costs of compliance alone cannot 

demonstrate disproportionate economic hardship because all refineries face a direct cost 

associated with participation in the RFS program.224 

221 A small refinery, as defined by the statute, is a refinery with an average daily crude throughput of 75,000 barrels 
or less (see 40 CFR 80.1441). As this is a facility-based definition, not company-based as SBA's small refiner 
definition is, it follows that not all small refiners' facilities meet the definition of a small refinery. A small refiner 
that meets the parameters of 40 CFR 80.1442 may also be eligible for an exemption. 
222 For 2011 and 2012 13 small refineries were granted an extension to the statutory exemption based on the findings 
of a Department of Energy investigation into the disproportionate economic hardship experienced by small 
refineries. 
223 Lion Oil Company v. EPA, 792 F.3d 978; 2015 U.S. App. LEXIS 11725 (8th Cir. 2015); Monroe Energy, LLC 
y,_EPA, 750 F.3d 909; 409 U.S. App. D.C. 413 (D.C. Cir. 2014). 
224 EPA has also found in its recent analyses of the RIN market that in a competitive market typical of the gasoline 
and diesel marketplace, the cost ofRFS compliance (RINs) is passed along to consumers and recovered by refiners 
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EPA has granted some exemptions pursuant to this process in the past, and has granted 

exemptions for three small refineries for 2014. The final applicable percentage standards for 

2014 reflect the fact that the gasoline and diesel volumes associated with these three small 

refineries have been exempted, as provided in the formulas described in the preceding section. 

However, at this time, no exemptions have been approved for 2015 or 2016, and therefore we 

have calculated the percentage standards for these years without an adjustment for exempted 

volumes. As stated in the final rule establishing the 2011 standards, "EPA believes the Act is 

best interpreted to require issuance of a single annual standard in November that is applicable in 

the following calendar year, thereby providing advance notice and certainty to obligated parties 

regarding their regulatory requirements. Periodic revisions to the standards to reflect waivers 

issued to small refineries or refiners would be inconsistent with the statutory text, and would 

introduce an undesirable level of uncertainty for obligated parties."225 Thus, any additional 

exemptions for small refineries that are issued after today will not affect the 2014, 2015, or 2016 

standards. 

3. Final Standards 

As specified in the RFS2 final rule,226 the percentage standards are based on energy-

through the prices of the gasoline blendstocks they sell. Consequentially, not only are the costs of the RFS program 
automatically normalized across the industry based on production volume, but these costs are passed on to 
consumers. 
225 See 75 FR 76804 (December 9, 2010). 
226 75 FR 14716, March 26, 2010. 
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equivalent gallons of renewable fuel, with the cellulosic biofuel, advanced biofuel, and total 

renewable fuel standards based on ethanol equivalence and the BBD standard based on biodiesel 

equivalence. However, all RIN generation is based on ethanol-equivalence. For example, the 

RFS regulations provide that production or import of a gallon of qualifying biodiesel will lead to 

the generation of 1.5 RINs. In order to ensure that demand for the required physical volume of 

BBD will be created in each year, the calculation of the BBD standard provides that the 

applicable physical volume be multiplied by 1.5. The net result is a BBD gallon being worth 1.0 

gallon toward the BBD standard, but worth 1.5 gallons toward the other standards. 

The levels of the percentage standards would be reduced if Alaska or a U.S. territory 

chooses to participate in the RFS program, as gasoline and diesel produced in or imported into 

that state or territory would then be subject to the standard. Neither Alaska nor any U.S. territory 

has chosen to participate in the RFS program at this time, and thus the value of the related terms 

in the calculation of the standards is zero. 

The values of the variables described above are shown in Table V.B.3-l. 227 

Table V.B.3-1 
Values for Terms in Calculation of the Final Standards228 (billion gallons) 

Term 2014 2015 2016 
RFVcB 0.033 0.123 0.230 

RFVBBD 1.66a 1.77b 1.90 
RFVAB 2.67 2.88 3.61 
RFVRF 16.28 16.93 18.11 

G 136.48 139.38 139.96 

227 To determine the 49-state values for gasoline and diesel, the amounts of these fuels used in Alaska is subtracted 
from the totals provided by DOE. The Alaska fractions are determined from the June 24,2015 EIA State Energy 
Data System (SEDS), Energy Consumption Estimates. 
228 Details of volumes and calculations are available in the docket. 
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D 55.67 54.05 55.26 
RG 13.42 13.81 13.85 
RD 1.55 1.76 2.05 
GS 0.00 0.00 0.00 

RGS 0.00 0.00 0.00 
DS 0.00 0.00 0.00 

RDS 0.00 0.00 0.00 
GE 0.01 0.00 0.00 
DE 0.03 0.00 0.00 

a Represents the biodiesel-equivalent volume of actual 2014 supply, which was 
2.49 bill D4 RINs. Actual physical volume was 1.63 billion physical gallons, 
composed of 1.35 bill gal ofbiodiesel and 0.28 bill gal renewable diesel. 
b Represents the biodiesel-equivalent volume of actual 2015 supply, which was 
2.65 bill D4 RINs. Actual physical volume was 1.73 billion physical gallons, 
composed of 1.45 bill gal ofbiodiesel and 0.28 bill gal renewable diesel. 

Using the volumes shown in Table V.B.3-l, we have calculated the final percentage 

standards for 2014, 2015, and 2016 as shown in Table V.B.3-2. 

Table V.B.3-2 
F" lP S d d ma ercentage tan ar s 

2014 2015 2016 
Cellulosic biofuel 0.019% 0.069% 0.128% 
Biomass-based diesel 1.41% 1.49% 1.59% 
Advanced biofuel 1.51% 1.62% 2.01% 
Renewable fuel 9.19% 9.52% 10.10% 

VI. Amendments to Regulations 

We are finalizing several revisions to the RFS regulations, which are described below. 

The first revision relates to the definition of terms in Table 1 to 40 CFR 80.1426, which 

describes approved biofuel production pathways. The second set of revisions addresses annual 
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compliance reporting and associated attest reporting deadlines. 

A. Changes to the Algal Biofuel Pathways 

In the March 2010 RFS rule (7 5 FR 14670), EPA established two pathways for biofuels 

derived from algal oil to generateD-Code 4 (Biomass-Based Diesel) or 5 (Advanced) RINs. The 

analyses supporting the pathways approved in the March 2010 RFS rule assumed that algae 

would be grown photosynthetically (i.e., using predominantly sunlight and C02 as inputs) and 

harvested for their oil.229 Biofuel produced with algae grown through other means is likely to 

have different lifecycle GHG emissions impacts. EPA proposed and is now finalizing changes to 

our regulations that clarify that the existing algal oil pathways adopted as part of the March 2010 

RFS rule apply only to oil from algae grown photosynthetically. Specifically, we are finalizing 

the proposed replacement of "algal oil" as a feedstock in Table 1 to 40 CFR 80.1426 with "oil 

from algae grown photosynthetically." We are also finalizing the proposed definition for "algae 

grown photosynthetically" to 40 CFR 80.1401. EPA did not propose or seek comment on adding 

a regulatory definition of "algae." 

EPA received several comments in support of these clarifications. EPA also received 

several comments that suggested these clarifications were not necessary and urged the agency to 

clarify a number of issues related to the production of algal biofuel using different pathway 

configurations. Comments also requested the agency expand the interpretation of algae to 

229 See 75 FR 14696 (March 26, 2010). 
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include all autotrophic microorganisms. These issues are beyond the scope of this rulemaking, 

which is limited to the proposed regulatory amendments discussed above that clarify the existing 

algal oil pathways. Companies wishing to produce biofuels from algae grown with a non

photosynthetic stage of growth must apply to EPA for approval of their pathway pursuant to 40 

CFR 80.1416. 

B. Annual Compliance Reporting and Attest Engagement Deadlines under the RFS 

Program 

Based on the comments received and the discussion below, the EPA is finalizing the 

annual compliance reporting and attest engagement deadlines described in Table VI.B-1. In 

summary, the EPA is modifying for purposes of the final rule the proposed changes to the 2013 

compliance reporting deadline for obligated parties and exporters, and the 2014 and 2015 

compliance reporting deadlines for obligated parties. The EPA is also modifying for purposes 

of the final rule the proposed changes to the 2013 attest engagement reporting deadline for RIN 

generators, the 2014 attest engagement reporting deadline for RIN generators and third-party 

auditors, and the 2015 attest engagement reporting deadline for obligated parties. The EPA is 

finalizing all other compliance and attest engagement reporting deadlines. 

Commenters on the proposed due dates for the 2013, 2014, and 2015 RFS annual 

compliance and attest engagement reports generally supported the EPA's approach to staggering 

the deadlines between compliance years. However, as one commenter noted, the time between 
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the deadline for 2015 RFS attest engagement reports for obligated parties conflicts with 2016 

RFS annual compliance and attest reporting deadlines for obligated parties. The commenter 

argued that obligated parties rely upon the results of the prior compliance year's attest 

engagement reports to correct vital information that is needed to accurately determine an 

obligated party's RVO and RIN balance. Since the proposed deadlines for 2015 attest 

engagement reporting occurred after the 2016 annual compliance reporting deadline, obligated 

parties would have been unable to utilize the 2015 attest engagement report to ensure timely, 

accurate 2016 annual compliance reports. The result of this conflict would have been the 

unnecessary resubmission of 2016 annual compliance reports by obligated parties to address 

issues identified in the 2015 attest engagement reports. Additionally, certified public accountants 

(CPAs) and certified internal auditors (CIAs) would not have been able to rely upon the 2015 

attest engagement report for the 2016 attest engagement procedures since the proposed deadlines 

for 2015 and 2016 attest engagements reports were the same. The commenter noted that six 

months was too much time between the 2014 and 2015 annual compliance reporting deadlines 

for obligated parties. (It should be noted that the proposed 2014 and 2015 RFS annual 

compliance deadlines for obligated parties was only five months apart, not six months.) 

While we recognize the concerns raised, due to constraints on the EPA's reporting 

systems and staff, we are unable to accommodate a faster annual compliance reporting schedule. 

Additionally, we have concerns that obligated parties may have difficulty complying with a 

more compressed RFS reporting schedule. Obligated parties have several other EPA fuel 

program registration and reporting requirements that become effective in 2016 and 2017. These 

requirements were primarily finalized in the Tier 3 rulemaking and include the registration of all 
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oxygenate blenders (e.g., terminals), the submission of applications for test methods under the 

Performance Based Analytical Test Method Approach program, and compliance with the new 

Tier 3 gasoline sulfur standards. 

Concerning obligated parties' attest engagement reporting deadlines, we believe we can 

move forward the 2015 RFS attest engagement reporting deadline for obligated parties to more 

appropriately sequence 2015 and 2016 annual compliance and attest engagement reporting 

deadlines. However, we recognize that there is a limited number of CPAs and CIAs that conduct 

most of the attest engagement reporting across all of EPA's fuels programs for obligated parties. 

We are concerned that these CP As and CIAs would become overburdened if we compressed the 

attest engagement reporting deadlines too much. Although we value the timely submission of 

information, we believe compressing the 2013 and 2014 attest engagement reporting deadlines 

would unnecessarily increase compliance costs for many obligated parties. 

The EPA is also finalizing an adjustment to the proposed 2013 compliance and attest 

reporting deadlines to accommodate the 60-day effective date provision of the Congressional 

Review Act (CRA). As discussed further in Section IX.K in the final rule, this action is deemed 

a "major rule" as defined by 5 U.S.C 804(2) and therefore subject to the 60-day effective date 

provision of the CRA. This CRA provision impacts our proposed dates for the 2013 compliance 

deadline and attest engagement reporting deadline. Therefore, for the 2013 compliance year, we 

are finalizing the compliance deadline and attest engagement reporting deadline for obligated 

parties and exporters to be March 1, 2016 or 60 days from publication in the Federal Register of 

a final rule establishing standards for 2014, whichever date is later. 
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Although these changes are necessary due to the CRA provision, we believe this 

extension will provide obligated parties additional time to consider the impact of the final 2014 

standards on the manner in which they should comply with 2013 requirements, and to engage in 

RIN trading transactions for purposes of their 2013 compliance demonstration that will best 

position them for compliance with 2014 requirements. Additional detail can located in Table 

VI.B-1 below and Section 9.2 in the Response to Comment document. 

We have also decided to provide an additional two-month extension, beyond that which 

was proposed, for the 2014 obligated party compliance demonstration deadline, The final 

deadline is August 1, 2016. We received comment suggesting that some parties may have 

placed undue reliance in their planning for 2014 compliance on proposed levels from 

November, 2013. Although we believe such parties had adequate notice that the final standards 

could be higher than proposed, as noted elsewhere in this preamble, we believe that extending 

the 2014 compliance demonstration deadline will make it easier for them to come into 

compliance. For example, extending the 2014 obligated party compliance deadline by an 

additional two months will allow additional time for such parties to engage in necessary. RIN 

transactions. Together with the additional time provided for the 2013 compliance demonstration 

(which could help certain parties better position themselves for 2014 compliance), and the fact 

that compliance can be achieved through acquisition ofRINs, without the need for capital 

investments or actual renewable fuel blending, we believe that the final 2014 compliance 

demonstration deadline is reasonable. 
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For obligated parties, we are also finalizing the 2013 and 2014 attest engagement 

reporting deadlines as proposed. However, we are changing the 2015 attest engagement 

reporting deadline for obligated parties from June 1, 2017 to March 1, 2017. We believe this 

helps address comments concerned with having the 2015 and 2016 RFS attest engagement 

reporting deadlines fall on the same day and should allow obligated parties some time to adjust 

2016 annual compliance reports based on issues identified in the 2015 attest engagement report. 

For RIN generators we are changing the 2013 and 2014 attest engagement reporting 

deadlines from January 31, 2016 to March 1, 2016. We are also changing the 2014 attest 

engagement reporting deadline for independent third-party auditors from January 31, 2016 to 

March 1, 2016. These changes are a result of the 60-day effective date provision of the CRA 

discussed above. 

We are finalizing all other annual compliance and attest engagement reporting deadlines 

for 2013, 2014, and 2015 for other responsible parties as proposed. The revised annual 

compliance and attest reporting deadlines for all regulated party categories for the 2013, 2014, 

and 2015 compliance years are shown below in Table VI.B-1. For the 2016 and subsequent 

compliance years, the deadlines will be back on track with annual compliance demonstration 

reports due March 31 and attest engagement reports due June 1 of the year following the 

compliance year. 

Table VI.B-1 
Annual Compliance and Attest Engagement Reporting Deadlines by Regulated Party 

Category for the 2013, 2014, and 2015 compliance years230 

23° For all March 1, 2016 dates listed in this table, the actual regulatory deadline is either March 1, 2016 or 60 days 
from publication in the Federal Register of this final rule, whichever date is later. 
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Revised Annual Revised Attest Engagement 
Regulated Party Category Compliance Deadline Reporting Deadline 

2013 Compliance Year 

RIN-generating renewable fuel 
producers and importers; other N/A March 1, 2016 
parties owning RINs 

Independent third-party auditors N/A N/A 
Renewable fuel exporters March 1, 2016 June 1, 2016 

Obligated parties March 1, 2016 June 1, 2016 

2014 Compliance Year 

RIN-generating renewable fuel 
producers and importers; other N/A March 1, 2016 
parties owning RINs 

Independent third-party auditors N/A March 1, 2016 
Renewable fuel exporters 

Partial report: Partial report: 

January 1-
March 31, 2015 June 1, 2015 

September 16, 2014 
Full report: Full report: 

March 1, 2016 June 1, 2016 

September 17 - March 31, 2015 June 1, 2015 
December 31, 2014 

Obligated parties August 1, 2016 December 1, 2016 

2015 Compliance Year 

RIN-generating renewable fuel 
producers and importers; other N/A June 1, 2016 
parties owning RINs 

Independent third-party auditors N/A June 1, 2016 

Renewable fuel exporters March 31, 2016 June 1, 2016 

Obligated parties December 1, 2016 March 1, 2017 

VII. Assessment of Aggregate Compliance 

A. Assessment of the Domestic Aggregate Compliance Approach 
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The RFS2 regulations contain a provision for renewable fuel producers who use planted 

crops and crop residue from U.S. agricultural land that relieves them of the individual 

recordkeeping and reporting requirements concerning the specific land from which their 

feedstocks were harvested. To enable this approach, EPA established a baseline number of acres 

for U.S. agricultural land in 2007 (the year of EISA enactment) and determined that as long as 

this baseline number of acres was not exceeded, it was unlikely that new land outside of the 2007 

baseline would be devoted to crop production based on historical trends and economic 

considerations. We therefore provided that renewable fuel producers using planted crops or crop 

residue from the U.S. as feedstock in renewable fuel production need not comply with the 

individual recordkeeping and reporting requirements related to documenting that their feedstocks 

are renewable biomass, unless EPA determines through one of its annual evaluations that the 

2007 baseline acreage of 402 million acres agricultural land has been exceeded. 

In the final RFS2 regulations, EPA committed to make an annual finding concerning 

whether the 2007 baseline amount of U.S. agricultural land has been exceeded in a given year. If 

the baseline is found to have been exceeded, then producers using U.S. planted crops and crop 

residue as feedstocks for renewable fuel production would be required to comply with individual 

recordkeeping and reporting requirements to verify that their feedstocks are renewable biomass. 

The Aggregate Compliance methodology provided for the exclusion of acreage enrolled 

in the Grassland Reserve Program (GRP) and the Wetlands Reserve Program (WRP) from the 

estimated total U.S. agricultural land. However, the 2014 Farm Bill has terminated the GRP and 
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WRP as of2013 and USDA established the Agriculture Conservation Easement Program 

(ACEP) with wetlands and land easement components. The ACEP provides financial and 

technical assistance to help conserve agricultural lands and wetlands and their related benefits. 

Under the Agricultural Land Easements component, USDA helps Indian tribes, state and local 

governments and non-governmental organizations protect working agricultural lands and limit 

non-agricultural uses of the land. Under the Wetlands Reserve Easements component, USDA 

helps to restore, protect and enhance enrolled wetlands. The WRP was a voluntary program that 

offered landowners the opportunity to protect, restore, and enhance wetlands on their property. 

The GRP was a voluntary conservation program the emphasized support for working grazing 

operations, enhancement of plant and animal biodiversity, and protection of grassland under 

threat of conversion to other uses. 

USDA and EPA concur that the ACEP-WRE and ACEP-ALE represent a continuation in 

basic objectives and goals of the original WRP and GRP, although the ACEP-ALE is a bit more 

expansive that the GRP with respect to eligible land. Therefore it was assumed in this 

rulemaking that acreage enrolled in the easement programs would represent a reasonable proxy 

ofWRP and GRP acreage. Both Agencies have committed to conduct a more detailed analysis 

of the new programs for the 2017 RFS Annual Volume Regulation. 

Based on data provided by the USDA Farm Service Agency (FSA) and Natural 

Resources Conservation Service (NRCS), we have estimated that U.S. agricultural land reached 

approximately 380 million acres in 2013, and thus did not exceed the 2007 baseline acreage. 

This acreage estimate is based on the same methodology used to set the 2007 baseline acreage 
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for U.S. agricultural land in the RFS2 final rulemaking. Specifically, we started with FSA crop 

history data for 2013, from which we derived a total estimated acreage of 379,717,296 acres. We 

then subtracted the amount of land estimated to be participating in the Grasslands Reserve 

Program (GRP) and Wetlands Reserve Program (WRP) by the end of Fiscal Year 2013, 144,619 

acres, to yield an estimate of approximately 380 million acres of U.S. agricultural land in 2013. 

Note that these programs were still in place in 2013. The USDA data used to make this 

derivation can be found in the docket to this rule. 

Similarly, we have estimated that U.S. agricultural land reached approximately 378 

million acres in 2014, and thus did not exceed the 2007 baseline acreage. This acreage estimate 

is based on the same methodology used to set the 2007 baseline acreage for U.S. agricultural 

land in the RFS2 final rulemaking, with GRP and WRP data substitution as noted above. 

Specifically, we started with FSA crop history data for 2014, from which we derived a total 

estimated acreage of 3 77,829,781 acres. We then subtracted the amount ofland estimated to be 

participating in the Agriculture Land Easement (ACEP-ALE) and Wetlands Reserve (ACEP

WRE) by the end of Fiscal Year 2014, 143,834 acres, to yield an estimate of approximately 378 

million acres ofU.S. agricultural land in 2014. The USDA data used to make this derivation can 

be found in the docket to this rule. 

Finally, we have estimated that U.S. agricultural land reached approximately 379 million 

acres in 2015, and thus did not exceed the 2007 baseline acreage. This acreage estimate is based 

on the same methodology used to set the 2007 baseline acreage for U.S. agricultural land in the 

RFS2 final rulemaking, with GRP and WRP data substitution as noted above. Specifically, we 
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started with FSA crop history data for 2015, from which we derived a total estimated acreage of 

379,236,620 acres. We then subtracted the Agriculture Land Easement (ACEP-ALE) and 

Wetlands Reserve (ACEP-WRE) enrolled acres by the end of Fiscal Year 2015, 84,133 acres, to 

yield an estimate of approximately 379 million acres of U.S. agricultural land in 2015. The 

USDA data used to make this estimation can be found in the docket to this rule. 

B. Assessment of the Canadian Aggregate Compliance Approach 

On March 15, 2011, EPA issued a notice of receipt of and solicited public comment on a 

petition for EPA to authorize the use of an aggregate approach for compliance with the 

Renewable Fuel Standard renewable biomass requirements, submitted by the Government of 

Canada. The petition requested that EPA determine that an aggregate compliance approach will 

provide reasonable assurance that planted crops and crop residue from Canada meet the 

definition of renewable biomass. After thorough consideration of the petition, all supporting 

documentation provided and the public comments received, EPA determined that the criteria for 

approval of the petition were satisfied and approved the use of an aggregate compliance 

approach to renewable biomass verification for planted crops and crop residue grown in Canada. 

The Government of Canada utilized several types of land use data to demonstrate that the 

land included in their 124 million acre baseline is cropland, pastureland or land equivalent to 

U.S. Conservation Reserve Program land that was cleared or cultivated prior to December 19, 

2007, and was actively managed or fallow and non-forested on that date (and is therefore RFS2 
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qualifying land). The total agricultural land in Canada in 2013 is estimated at 119.8 million 

acres. This total agricultural land area includes 96.3 million acres of cropland and summer 

fallow, 13.7 million acres of pastureland and 9.8 million acres of agricultural land under 

conservation practices. This acreage estimate is based on the same methodology used to set the 

2007 baseline acreage for Canadian agricultural land in the RFS2 response to petition. The 

trigger point for further evaluation of the data for subsequent years, provided by Canada, is 121 

million acres. The data used to make this calculation can be found in the docket to this rule. 

The total agricultural land in Canada in 2014 is estimated at 119.5 million acres. This 

total agricultural land area includes 96 million acres of cropland and summer fallow, 13.7 

million acres of pastureland and 9.8 million acres of agricultural land under conservation 

practices. This acreage estimate is based on the same methodology used to set the 2007 baseline 

acreage for Canadian agricultural land in the RFS2 response to petition. The data used to make 

this calculation can be found in the docket to this rule. 

The total agricultural land in Canada in 2015 is estimated at 118.6 million acres. This 

total agricultural land area includes 94.9 million acres of cropland and summer fallow, 13.9 

million acres of pastureland and 9.8 million acres of agricultural land under conservation 

practices. This acreage estimate is based on the same methodology used to set the 2007 baseline 

acreage for Canadian agricultural land in the RFS2 response to petition. The data used to make 

this calculation can be found in the docket to this rule. 
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VIII. Public Participation 

Many interested parties participated in the rulemaking process that culminates with this 

final rule. This process provided opportunity for submitting written public comments following 

the proposal that we published on June 10, 2015 (80 FR 331 00), and we also held a public 

hearing on June 25, 2015, at which many parties provided both verbal and written testimony. All 

comments received, both verbal and written, are available in EPA docket EPA-HQ-OAR-2015-

0111 and we considered these comments in developing the final rule. Public comments and EPA 

responses are discussed throughout this preamble and in the accompanying RTC document, 

which is available in the docket for this action. 

IX. Statutory and Executive Order Reviews 

A. Executive Order 12866: Regulatory Planning and Review and Executive Order 

13563: Improving Regulation and Regulatory Review 

This action is an economically significant regulatory action that was submitted to the 

Office of Management and Budget (OMB) for review. Any changes made in response to OMB 

recommendations have been documented in the docket. The EPA prepared an analysis of the 

potential costs associated with this action. This analysis is presented in Section 11.1 of this 
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preamble. 

B. Paperwork Reduction Act (PRA) 

This action does not impose any new information collection burden under the PRA. 

OMB has previously approved the information collection activities contained in the existing 

regulations and has assigned OMB control numbers 2060-0637 and 2060-0640. The final 

standards would not impose new or different reporting requirements on regulated parties than 

already exist for the RFS program. 

C. Regulatory Flexibility Act (RF A) 

I certify that this action will not have a significant economic impact on a substantial 

number of small entities under the RF A. In making this determination, the impact of concern is 

any significant adverse economic impact on small entities. An agency may certify that a rule will 

not have a significant economic impact on a substantial number of small entities if the rule 

relieves regulatory burden, has no net burden, or otherwise has a positive economic effect on the 

small entities subject to the rule. 

The small entities directly regulated by the RFS program are small refiners, which are 

defined at 13 CFR 121.201 as refiners with 1,500 employees or less company-wide. The impacts 
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of the RFS program as a whole on small entities were addressed in the March 26,2010, RFS2 

rulemaking (75 FR 14670), which was a rule that implemented the entire program required by 

the Energy Independence and Security Act of 2007 (EISA 2007). As such, the Small Business 

Regulatory Enforcement Fairness Act (SBREFA) panel process that took place prior to the 2010 

rule was also for the entire RFS program and looked at impacts on small refiners through 2022. 

For the SBREFA process for the March 26,2010, RFS2 rulemaking, EPA conducted 

outreach, fact-finding, and analysis of the potential impacts of the program on small refiners 

which are all described in the Final Regulatory Flexibility Analysis, located in the rulemaking 

docket (EPA-HQ-OAR-2005-0161). This analysis looked at impacts to all refiners, including 

small refiners, through the year 2022 and found that the program would not have a significant 

economic impact on a substantial number of small entities, and that this impact was expected to 

decrease over time, even as the standards increased. The analysis included a cost-to-sales ratio 

test, a ratio of the estimated annualized compliance costs to the value of sales per company, for 

gasoline and/or diesel small refiners subject to the standards. From this test, it was estimated that 

all directly regulated small entities would have compliance costs that are less than one percent of 

their sales over the life of the program (75 FR 14862). 

We have determined that this final rule will not impose any additional requirements on 

small entities beyond those already analyzed, since the impacts of this final rule are not greater 

or fundamentally different than those already considered in the analysis for the March 26, 2010, 

rule assuming full implementation of the RFS program. As shown above in Tables I-1 and I.A-1 

(and discussed further in Sections II and IV), this rule finalizes the 2014, 2015, and 2016 volume 
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requirements for cellulosic biofuel, advanced biofuel, and total renewable fuel at levels 

significantly below the statutory volume targets. This exercise of EPA's waiver authorities 

reduces burdens on small entities, as compared to the burdens that would be imposed under the 

volumes specified in the Clean Air Act in the absence of waivers -which are the volumes that 

we assessed in the screening analysis that we prepared for implementation of the full program. 

Regarding the biomass-based diesel standard, we are finalizing an increase in the volume 

requirements for 2014-2016 over the statutory minimum value of 1 billion gallons. However, this 

is a nested standard within the advanced biofuel category, for which we are finalizing significant 

reductions from the statutory volume targets. As discussed in Section III, we are setting the 

biomass-based diesel volume requirement at a level below what is anticipated will be produced 

and used to satisfy the reduced advanced biofuel requirement. The net result of the standards 

being finalized in this action is a reduction in burden as compared to implementation of the 

statutory volume targets, as was assumed in the March 26, 2010, analysis. 

For this final rule, EPA has conducted a screening analysis to assess whether it should 

make a finding that this action would not have a significant economic impact on a substantial 

number of small entities. Currently-available information shows that the impact on small entities 

from implementation of this rule will not be significant. EPA has reviewed and assessed the 

available information, which suggests that obligated parties, including small entities, are 

generally able to recover the purchase cost of the RINs necessary for compliance through higher 

sales prices of the petroleum products they sell than would be expected in the absence of the RFS 

program.231
• 

231 For a further discussion of the ability of obligated parties to recover the cost ofRINs see "A Preliminary 
Assessment ofRIN Market Dynamics, RIN Prices, and Their Effects," Dallas Burkholder, Office of Transportation 
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232 Even if we were to assume that the cost ofRINs were not recovered by obligated 

parties, and we used the maximum values of the illustrative costs discussed in Section 11.1, the 

gasoline and diesel fuel volume projections from the October 2015 version of EIA's Short-Term 

Energy Outlook, and current wholesale fuel prices, a cost-to-sales ratio test shows that the costs 

to small entities of the RFS standards are less than 1% of the value of their sales. 

While the rule will not have a significant economic impact on a substantial number of 

small entities, there are compliance flexibilities in the program that can help to reduce impacts 

on small entities. These flexibilities include being able to comply through RIN trading rather 

than renewable fuel blending, 20% RIN rollover allowance (up to 20% of an obligated party's 

RVO can be met using previous-year RINs), and deficit carry forward (the ability to carry over a 

deficit from a given year into the following year, providing that the deficit is satisfied together 

with the next year's RVO). In the March 26, 2010, final rule, we discussed other potential small 

entity flexibilities that had been suggested by the SBREF A panel or through comments, but we 

did not adopt them, in part because we had serious concerns regarding our authority to do so. 

Additionally, as we realize that there may be cases in which a small entity experiences 

hardship beyond the level of assistance afforded by the program flexibilities, the program 

provides hardship relief provisions for small entities (small refiners), as well as for small 

refineries. 233 As required by the statute, the RFS regulations include a hardship relief provision 

and Air Quality, US EPA. May 14,2015, EPA Air Docket EPA-HQ-OAR-2015-0111. 
232 Knittel, Christopher R., Ben S. Meiselman, and James H. Stock. "The Passthrough ofRIN Prices to Wholesale 
and Retail Fuels Under the Renewable Fuel Standard." Working Paper 21343. NBER Working Paper Series. 
Available online http://www .nber. org/papers/w213 4 3. pdf. 
233 See CAA section 2ll(o)(9)(B). 
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(at 40 CFR 80.1441(e)(2)) which allows for a small refinery234 to petition for an extension of its 

small refinery exemption at any time based on a showing that compliance with the requirements 

of the RFS program would result in the refinery experiencing a "disproportionate economic 

hardship." EPA regulations provide similar relief to small refiners that are not eligible for small 

refinery relief. A small refiner may petition for a small refiner exemption based on a similar 

showing that compliance with the requirements of the RFS program would result in the refiner 

experiencing a "disproportionate economic hardship" (see 40 CFR 80.1442(h)). EPA evaluates 

these petitions on a case-by-case basis and may approve such petitions if it finds that a 

disproportionate economic hardship exists. In evaluating such petitions, EPA consults with the 

U.S. Department of Energy, and takes the findings of DOE's 2011 Small Refinery Study and 

other economic factors into consideration. For the 2013 RFS standards, the EPA successfully 

implemented these provisions by evaluating 16 petitions for exemptions from small refineries 

(one was later withdrawn). 

Given that this final rule would not impose additional requirements on small entities, 

would decrease burden via a reduction in required volumes as compared to statutory volume 

targets, would not change the compliance flexibilities currently offered to small entities under 

the RFS program (including the small refinery hardship provisions we continue to successfully 

implement), and available information shows that the impact on small entities from 

implementation of this rule will not be significant, we have therefore concluded that this action 

would have no net regulatory burden for directly regulated small entities. 

234 A small refinery, as defined by the statute, is a refinery with an average daily crude throughput of 75,000 barrels 
or less. As this is a facility-based definition, not company-based as SBA's small refiner definition is, it follows that 
not all small refiners' facilities meet the definition of a small refinery. 
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D. Unfunded Mandates Reform Act (UMRA) 

This action contains a federal mandate under UMRA, 2 U.S.C. 1531-1538, that may 

result in expenditures of $100 million or more for state, local and tribal governments, in the 

aggregate, or the private sector in any one year. Accordingly, the EPA has prepared a written 

statement required under section 202 ofUMRA. The statement is included in the docket for this 

action, and discussed above in Section 11.1. This action implements mandates specifically and 

explicitly set forth in CAA section 211 ( o) and, as described in Section 11.1, we believe that this 

action represents the least costly, most cost-effective approach to achieve the statutory 

requirements of the rule. 

This action is not subject to the requirements of section 203 ofUMRA because it 

contains no regulatory requirements that might significantly or uniquely affect small 

governments. 

E. Executive Order 13132: Federalism 

This action does not have federalism implications. It will not have substantial direct 

effects on the states, on the relationship between the national government and the states, or on 

the distribution of power and responsibilities among the various levels of government. 
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F. Executive Order 13175: Consultation and Coordination with Indian Tribal 

Governments 

This action does not have tribal implications as specified in Executive Order 1317 5. This 

final rule will be implemented at the Federal level and affects transportation fuel refiners, 

blenders, marketers, distributors, importers, exporters, and renewable fuel producers and 

importers. Tribal governments would be affected only to the extent they produce, purchase, and 

use regulated fuels. Thus, Executive Order 13175 does not apply to this action. 

G. Executive Order 13045: Protection of Children from Environmental Health Risks 

and Safety Risks 

The EPA interprets Executive Order 13045 as applying only to those regulatory actions 

that concern environmental health or safety risks that the EPA has reason to believe may 

disproportionately affect children, per the definition of "covered regulatory action" in section 2-

202 of the Executive Order. This action is not subject to Executive Order 13045 because it 

implements specific standards established by Congress in statutes ( CAA section 211 ( o)) and 

does not concern an environmental health risk or safety risk. 
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H. Executive Order 13211: Actions Concerning Regulations That Significantly Affect 

Energy Supply, Distribution, or Use 

This action is not a "significant energy action" because it is not likely to have a 

significant adverse effect on the supply, distribution, or use of energy. This action establishes the 

required renewable fuel content of the transportation fuel supply for 2014,2015, and 2016, 

consistent with the CAA and waiver authorities provided therein. The RFS program and this rule 

are designed to achieve positive effects on the nation's transportation fuel supply, by increasing 

energy independence and lowering lifecycle greenhouse gas emissions of transportation fuel. 

I. National Technology Transfer and Advancement Act (NTTAA) 

This rulemaking does not involve technical standards. 

J Executive Order 12898: Federal Actions to Address Environmental Justice in 

Minority Populations, and Low-Income Populations 

The EPA believes that this action will not have potential disproportionately high and 

adverse human health or environmental effects on minority, low-income, or indigenous 

populations. This final rule does not affect the level of protection provided to human health or 

the environment by applicable air quality standards. This action does not relax the control 
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measures on sources regulated by the RFS regulations and therefore will not cause emissions 

increases from these sources. 

K. Congressional Review Act (CRA) 

This action is subject to the CRA, and the EPA will submit a rule report to each House of 

the Congress and to the Comptroller General of the United States. This action is a "major rule" 

as defined by 5 U.S.C. 804(2). 
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X. Statutory Authority 

Statutory authority for this action comes from section 211 of the Clean Air Act, 42 

U.S.C. 7545. Additional support for the procedural and compliance related aspects of this final 

rule come from sections 114,208, and 301(a) of the Clean Air Act, 42 U.S.C. sections 7414, 

7542, and 7601(a). 

List of Subjects in 40 CFR Part 80 

Environmental protection, Administrative practice and procedure, Air pollution control, Diesel 

fuel, Fuel additives, Gasoline, Imports, Oil imports, Petroleum, Renewable fuel. 

Dated: 
------------------

Gina McCarthy, 

Administrator. 
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For the reasons set forth in the preamble, EPA amends 40 CFR part 80 as follows: 

PART SO-REGULATION OF FUELS AND FUEL ADDITIVES 

Authority: The authority citation for part 80 continues to read as follows: 

Authority: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a). 

Subpart M- [Amended] 

1. Section 80.1401 is amended by adding in alphabetical order the definition for "Algae 

grown photosynthetically" to read as follows: 

§ 80.1401 Definitions. 

* * * * * 

Algae grown photosynthetically are algae that are grown such that their energy and carbon are 

predominantly derived from photosynthesis. 

* * * * * 

2. Section 80.1405 is amended by: 
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a. Removing and reserving paragraph (a)(2)(i). 

b. Adding new paragraphs (a)(5), (a)(6), and (a)(7). 

The additions read as follows: 

§ 80.1405 What are the Renewable Fuel Standards? 

(a)* * * 

(5) Renewable Fuel Standards for 2014. 

(i) The value of the cellulosic biofuel standard for 2014 shall be 0.019 percent. 

(ii) The value of the biomass-based diesel standard for 2014 shall be 1.41 percent. 

(iii) The value of the advanced biofuel standard for 2014 shall be 1.51 percent. 

(iv) The value of the renewable fuel standard for 2014 shall be 9.19 percent. 

(6) Renewable Fuel Standards for 2015. 

(i) The value of the cellulosic biofuel standard for 2015 shall be 0.069 percent. 
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(ii) The value of the biomass-based diesel standard for 2015 shall be 1.49 percent. 

(iii) The value of the advanced biofuel standard for 2015 shall be 1. 62 percent. 

(iv) The value of the renewable fuel standard for 2015 shall be 9.52 percent. 

(7) Renewable Fuel Standards for 2016. 

(i) The value of the cellulosic biofuel standard for 2016 shall be 0.128 percent. 

(ii) The value of the biomass-based diesel standard for 2016 shall be 1.59 percent. 

(iii) The value of the advanced biofuel standard for 2016 shall be 2.01 percent. 

(iv) The value of the renewable fuel standard for 2016 shall be 10.10 percent. 

* * * * * 

3. Section 80.1426 is amended in paragraph (f)(1), in Table 1 to §80.1426, revising entries 

F and H to read as follows: 

§ 80.1426 How are RIN s generated and assigned to batches of renewable fuel by 
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renewable fuel producers or importers? 

* * * * * 

(f) * * * 

(1) * * * 

TABLE 1 TO §80.1426-APPLICABLE 0 CODES FOR EACH FUEL PATHWAY FOR USE IN 

GENERATING RINs 

Fuel type Feedstock Production process D-C ode 
requirements 

* * * * * * * 
F Biodiesel, Soy bean oil; One of the following: 4 

renewable Oil from annual covercrops; Trans-Esterification 
diesel, jet fuel Oil from algae grown Hydrotreating 
and heating oil photosynthetically; Excluding processes that 

Biogenic waste co-process renewable 
oils/fats/ greases; biomass and petroleum 
Non-food grade corn oil; 
Camelina sativa oil; 

* * * * * * * 
H Biodiesel, Soy bean oil; One of the following: 5 

renewable Oil from annual covercrops; Trans-Esterification 
diesel, jet fuel Oil from algae grown Hydrotreating 
and heating oil photosynthetically; Includes only processes 

Biogenic waste that co-process renewable 
oils/fats/ greases; biomass and petroleum 
Non-food grade corn oil; 
Camelina sativa oil; 

* * * * * * * 

* * * * * 
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4. Section 80.1451 is amended by revising paragraph (a)(1)(xiv) to read as follows: 

§ 80.1451 What are the reporting requirements under the RFS program? 

(a)* * * 

(1) * * * 

(xiv)(A) For the 2013 compliance year, annual compliance reports shall be submitted no later 

than March 1, 2016 or 60 days from publication in the Federal Register of a final rule 

establishing 2014 RFS standards, whichever date is later. 

(B) For obligated parties, for the 2014 compliance year, annual compliance reports shall be 

submitted no later August 1, 2016. 

(C) For exporters of renewable fuel, for the 2014 compliance period from January 1, 2014, 

through September 16, 2014, full annual compliance reports (containing the information 

specified in paragraphs (a)(1)(i), (ii), (vi), (viii), and (x) of this section) for that period shall be 

submitted no later than March 1, 2016 or 60 days from publication in the Federal Register of a 

final rule establishing 2014 RFS standards, whichever date is later. 

(D) For obligated parties, for the 2015 compliance year, annual compliance reports shall be 

submitted no later than December 1, 2016. 
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* * * * * 

5. Section 80.1464 is amended by: 

a. Revising paragraph (g). 

b. Adding new paragraph (i)(3). 

The addition and revision read as follows: 

§80.1464 What are the attest engagement requirements under the RFS program? 

* * * * * 

(g)( 1) For obligated parties and exporters of renewable fuel, for the 2013 compliance year, 

reports required under this section shall be submitted to the EPA no later than June 1, 2016. 

(2) For RIN -generating renewable fuel producers, RIN -generating importers of renewable fuel, 

and other parties owning RINs, for the 2013 compliance year, reports required under this section 

shall be submitted to the EPA no later than March 1, 2016 or 60 days from publication in the 

Federal Register of a final rule establishing 2014 RFS standards, whichever date is later. 

(3) For obligated parties, for the 2014 compliance year, reports required under this section shall 

be submitted to the EPA no later than December 1, 2016. 
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(4) For exporters of renewable fuel, for the 2014 compliance period from January 1, 2014, 

through September 16, 2014, full reports for that period required under this section shall be 

submitted no later than June 1, 2016. 

(5) For RIN-generating renewable fuel producers, RIN-generating importers of renewable fuel, 

and other parties owning RINs, for the 2014 compliance year, reports required under this section 

shall be submitted to the EPA no later than March 1, 2016 or 60 days from publication in the 

Federal Register of a final rule establishing 2014 RFS standards, whichever date is later. 

( 6) For obligated parties, for the 2015 compliance year, reports required under this section shall 

be submitted to the EPA no later than March 1, 2017. 

* * * * * 

(i) * * * 

(3) Reporting requirements. For the 2014 compliance year, reports required under this paragraph 

(i) shall be submitted to the EPA no later than March 1, 2016 or 60 days from publication in the 

Federal Register of a final rule establishing 2014 RFS standards, whichever date is later. For the 

2015 compliance year and each subsequent year, reports required under this paragraph (i) shall 

be submitted pursuant to paragraph (d) of this section. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Man 11/30/2015 5:22:25 AM 
McCabe Declaration Comments 

All in all, this is in quite solid shape. I have read through paragraph 127 and made several 
comments, none of which is a matter of life or death, but a few of which are probably worth your 
all giving a quick thought to. Many thanks. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov] 
Harvey, Reid 
Sun 11/29/2015 10:26:43 PM 
revised memo to the docket 

Attached is a revised version responding to your comments from last night. We'll add in 
Janet's edits when we get them. I know the OGC CPP team has been focused on 
declarations today so they haven't weighed in yet. The OGC CSAPR team doesn't 
seem to be online today, but we should have time tomorrow to incorporate their 
feedback. 

Reid 
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To: 
From: 
Sent: 
Subject: 

Hoffman, Howard[hoffman. howard@epa.gov]; Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Sun 11/29/2015 10:20:24 PM 
declaration through Paragraph 55 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Joseph Goffman 
Sun 11/29/2015 12:07:24 AM 
CSAPR - UR TSD 

Thought this was quite good and generally laid things out well. I did make some revisions, 
though, including line edits to implement some of Sarah's comments. Thanks. 
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To: 
From: 
Sent: 
Subject: 

Harvey, Reid[Harvey.Reid@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Dunham, Sarah 
Sat 11/28/2015 7:54:08 PM 
FW: some comments on memo 

a couple comments in the margins-- a couple in the beginning, one in the middle, and a couple 
more near the end. Let me know if you can't see them (they are probably listed under my 
husband's name just to be particularly confusing) 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov] 
Harvey, Reid 
Sat 11/28/2015 5:29:58 PM 
draft memo to the docket 

As promised, here is the draft memo to the docket discussing the inclusion (or exclusion) of CPP 
in the baseline to the CSAPR Update rule. If either of you have edits, please pass them on to me 
and I will share them with the OGC and OAP folks who have been involved in this over the last 
few days. 

Reid 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov] 
Harvey, Reid 
Fri 11/27/201510:25:34 PM 
edits to preamble 
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To: Stewart, Lori[Stewart. Lori@epa .gov] 
Cc: 
From: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
McCabe, Janet 

Sent: 
Subject: 

Fri 11/27/2015 8:17:26 PM 
Re: Draft Hot List 

Maybe Joe knows? 

Sent from my iPhone 

On Nov 27,2015, at 3:13PM, Stewart, Lori wrote: 

Last week Britney and I searched the web and it is never spelled out. I'll look for Britney's 
email on that. 

Sent from my iPhone 

On Nov 27,2015, at 2:48PM, McCabe, Janet wrote: 

Thanks Lori. 

What's UBS? 

Thanks 
Sent from my iPhone 

On Nov 25, 2015, at 4:47PM, Stewart, Lori wrote: 

We have a short one this week. Happy Thanksgiving. 

OAR HotList 

Week of November 30, 2015 

Clean Power Plan: This week we held our second CEIP outreach call with 
communities. The call was well attended and we received some valuable 
feedback. We're also working closely with Matt and his team, and Liz and her 
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team to gear up for our trip to Paris late this week. 

Next week we will hold the last two CEIP outreach calls. Joe will meet with a 
group of investors organized by UBS. Joe will then head out to Salt Lake City for 
the Western Energy Coordinating Council board meeting, where he'll cover the 
Clean Power Plan with a focus on the West and reliability issues. Joe, and I and 
others have several meetings with Dan Utech and others from the EOP on 
Monday evening, on both the CPP and methane. On Thursday we're scheduled to 
have a consultation meeting with the Navajo Nation on the CPP. On 
Friday Debbie Jordan will be speaking about CPP and Ozone with members of 
the County Executives of America. And on Friday, we're wheels up to Paris! 

RFS Rollout: We are "on track" to roll out the final RFS standards for 2014-16, 
plus biodiesel for 2017. The package should clear interagency review by 
Sunday. Following signature on Monday, the plan is for Chris Grundler and I to 
do a press call at 3 pm that day. Although we don't expect to hear many 
accolades, this is an important accomplishment, because we will have ambitious 
but achievable final standards for 2016 in place, so that producers and blenders 
know what's expected, providing a level of stability for the market that will get 
the program closer to the goals set out for it- to increase renewable fuels and 
energy security while reducing greenhouse gas emissions. 

California Waiver Approvals: Next week I plan to sign 3 final CA waiver 
decisions. They are a combination of full waivers and within the scope 
determinations as appropriate for three categories of engine standards: portable 
diesel-fueled engines, small off-road engines, and large spark-ignition engines. 
None are controversial and all have had the opportunity for hearing and comment. 
No hearings were requested and no adverse comments received. All have received 
OGC concurrence. 

<OAR Hot List 11-30-15 draft.docx> 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: 
From: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
Stewart, Lori 

Sent: 
Subject: 

Fri 11/27/2015 8:13:04 PM 
Re: Draft Hot List 

Last week Britney and I searched the web and it is never spelled out. I'll look for Britney's email 
on that. 

Sent from my iPhone 

On Nov 27,2015, at 2:48PM, McCabe, Janet wrote: 

Thanks Lori. 

What's UBS? 

Thanks 
Sent from my iPhone 

On Nov 25, 2015, at 4:47PM, Stewart, Lori wrote: 

We have a short one this week. Happy Thanksgiving. 

OAR HotList 

Week of November 30, 2015 

Clean Power Plan: This week we held our second CEIP outreach call with 
communities. The call was well attended and we received some valuable feedback. 
We're also working closely with Matt and his team, and Liz and her team to gear up 
for our trip to Paris late this week. 

Next week we will hold the last two CEIP outreach calls. Joe will meet with a group of 
investors organized by UBS. Joe will then head out to Salt Lake City for the Western 
Energy Coordinating Council board meeting, where he'll cover the Clean Power Plan 
with a focus on the West and reliability issues. Joe, and I and others have several 
meetings with Dan Utech and others from the EOP on Monday evening, on both the 
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CPP and methane. On Thursday we're scheduled to have a consultation meeting with 
the Navajo Nation on the CPP. On Friday Debbie Jordan will be speaking about CPP 
and Ozone with members of the County Executives of America. And on Friday, we're 
wheels up to Paris! 

RFS Rollout: We are "on track" to roll out the final RFS standards for 2014-16, plus 
biodiesel for 2017. The package should clear interagency review by Sunday. 
Following signature on Monday, the plan is for Chris Grundler and I to do a press call 
at 3 pm that day. Although we don't expect to hear many accolades, this is an 
important accomplishment, because we will have ambitious but achievable final 
standards for 2016 in place, so that producers and blenders know what's expected, 
providing a level of stability for the market that will get the program closer to the goals 
set out for it- to increase renewable fuels and energy security while reducing 
greenhouse gas emissions. 

California Waiver Approvals: Next week I plan to sign 3 final CA waiver decisions. 
They are a combination of full waivers and within the scope determinations as 
appropriate for three categories of engine standards: portable diesel-fueled engines, 
small off-road engines, and large spark-ignition engines. None are controversial and all 
have had the opportunity for hearing and comment. No hearings were requested and no 
adverse comments received. All have received OGC concurrence. 

<OAR Hot List 11-30-15 draft.docx> 
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To: 
From: 

Stewart, Lori[Stewart.Lori@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 

Sent: 
Subject: 

Fri 11/27/2015 7:48:25 PM 
Re: Draft Hot List 

Thanks Lori. 

What's UBS? 

Thanks 
Sent from my iPhone 

On Nov 25, 2015, at 4:47PM, Stewart, Lori 

We have a short one this week. Happy Thanksgiving. 

OAR HotList 

Week of November 30, 2015 

wrote: 

Clean Power Plan: This week we held our second CEIP outreach call with communities. 
The call was well attended and we received some valuable feedback. We're also working 
closely with Matt and his team, and Liz and her team to gear up for our trip to Paris late this 
week. 

Next week we will hold the last two CEIP outreach calls. Joe will meet with a group of 
investors organized by UBS. Joe will then head out to Salt Lake City for the Western 
Energy Coordinating Council board meeting, where he'll cover the Clean Power Plan with a 
focus on the West and reliability issues. Joe, and I and others have several meetings with 
Dan Utech and others from the EOP on Monday evening, on both the CPP and methane. On 
Thursday we're scheduled to have a consultation meeting with the Navajo Nation on the 
CPP. On Friday Debbie Jordan will be speaking about CPP and Ozone with members of the 
County Executives of America. And on Friday, we're wheels up to Paris! 

RFS Rollout: We are "on track" to roll out the final RFS standards for 2014-16, plus 
biodiesel for 2017. The package should clear interagency review by Sunday. Following 
signature on Monday, the plan is for Chris Grundler and I to do a press call at 3 pm that 
day. Although we don't expect to hear many accolades, this is an important 
accomplishment, because we will have ambitious but achievable final standards for 2016 in 
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place, so that producers and blenders know what's expected, providing a level of stability 
for the market that will get the program closer to the goals set out for it- to increase 
renewable fuels and energy security while reducing greenhouse gas emissions. 

California Waiver Approvals: Next week I plan to sign 3 final CA waiver decisions. They 
are a combination of full waivers and within the scope determinations as appropriate for 
three categories of engine standards: portable diesel-fueled engines, small off-road engines, 
and large spark-ignition engines. None are controversial and all have had the opportunity 
for hearing and comment. No hearings were requested and no adverse comments received. 
All have received OGC concurrence. 

<OAR Hot List 11-30-15 draft.docx> 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[ Jordan. Deborah@epa.gov]; Niebling, William[Niebling .William@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Cyran, 
Carissa[Cyran.Carissa@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov] 
From: Stewart, Lori 
Sent: Wed 11/25/2015 9:4 7:38 PM 
Subject: Draft Hot List 

We have a short one this week. Happy Thanksgiving. 

OAR HotList 

Week of November 30, 2015 

Clean Power Plan: This week we held our second CEIP outreach call with communities. The call 
was well attended and we received some valuable feedback. We're also working closely with 
Matt and his team, and Liz and her team to gear up for our trip to Paris late this week. 

Next week we will hold the last two CEIP outreach calls. Joe will meet with a group of investors 
organized by UBS. Joe will then head out to Salt Lake City for the Western Energy Coordinating 
Council board meeting, where he'll cover the Clean Power Plan with a focus on the West and 
reliability issues. Joe, and I and others have several meetings with Dan Utech and others from 
the EOP on Monday evening, on both the CPP and methane. On Thursday we're scheduled to 
have a consultation meeting with the Navajo Nation on the CPP. On Friday Debbie Jordan will 
be speaking about CPP and Ozone with members of the County Executives of America. And on 
Friday, we're wheels up to Paris! 

RFS Rollout: We are "on track" to roll out the final RFS standards for 2014-16, plus biodiesel 
for 2017. The package should clear interagency review by Sunday. Fallowing signature on 
Monday, the plan is for Chris Grundler and I to do a press call at 3 pm that day. Although we 
don't expect to hear many accolades, this is an important accomplishment, because we will have 
ambitious but achievable final standards for 2016 in place, so that producers and blenders know 
what's expected, providing a level of stability for the market that will get the program closer to 
the goals set out for it- to increase renewable fuels and energy security while reducing 
greenhouse gas emissions. 

California Waiver Approvals: Next week I plan to sign 3 final CA waiver decisions. They are a 
combination of full waivers and within the scope determinations as appropriate for three 
categories of engine standards: portable diesel-fueled engines, small off-road engines, and large 
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spark-ignition engines. None are controversial and all have had the opportunity for hearing and 
comment. No hearings were requested and no adverse comments received. All have received 
OGC concurrence. 
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OAR Hot List 

Week of November 30, 2015 

Clean Power Plan: This week we held our second CEIP outreach call with communities. The call 

was well attended and we received some valuable feedback. We're also working closely with 

Matt and his team, and Liz and her team to gear up for our trip to Paris late this week. 

Next week we will hold the last two CEIP outreach calls. Joe will meet with a group of investors 

organized by UBS. Joe will then head out to Salt Lake City for the Western Energy Coordinating 

Council board meeting, where he'll cover the Clean Power Plan with a focus on the West and 

reliability issues. Joe, and I and others have several meetings with Dan Utech and others from 

the EOP on Monday evening, on both the CPP and methane. On Thursday we're scheduled to 

have a consultation meeting with the Navajo Nation on the CPP. On Friday Debbie Jordan will 

be speaking about CPP and Ozone with members of the County Executives of America And on 

Friday, we're wheels up to Paris! 

RFS Rollout: We are "on track" to roll out the final RFS standards for 2014-16, plus biodiesel for 

2017. The package should clear interagency review by Sunday. Following signature on 

Monday, the plan is for Chris Grundler and I to do a press call at 3 pm that day. Although we 

don't expect to hear many accolades, this is an important accomplishment, because we will 

have ambitious but achievable final standards for 2016 in place, so that producers and blenders 

know what's expected, providing a level of stability for the market that will get the program 

closer to the goals set out for it- to increase renewable fuels and energy security while 

reducing greenhouse gas emissions. 

California Waiver Approvals: Next week I plan to sign 3 final CA waiver decisions. They are a 

combination of full waivers and within the scope determinations as appropriate for three 

categories of engine standards: portable diesel-fueled engines, small off-road engines, and large 

spark-ignition engines. None are controversial and all have had the opportunity for hearing and 

comment. No hearings were requested and no adverse comments received. All have received 

OGC concurrence. 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; McCoy, Britney[McCoy.Britney@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Cyran, Carissa 
Sent: Tue 11/24/201511:09:40 PM 
Subject: E-folder for Wednesday, November 25, 2015 

Hello, Janet, 

Please find below your calendar for Wednesday, November 251
h as well as a several documents 

for your review. 

8:45am-9:15am Management Roundtable- 5400 

9:30 am - 10:30 am HOLD - No Meetings 

10:30 am -11:15 am Scheduling Meeting- 5400 

11:30 am -12:00 pm VW Update- 5400 

12:00 pm -12:30 pm HOLD- No Meetings 

12:30 pm- 1:00pm General Discussion with Tom Burke- Tom will call you on your cell 
phone 

**Note from Kathryn Sargeant: see ORD a one-pager on the HEI diesel 
in order to prepare Tom Burke for his conversation with tomorrow. wanted to 

share it with you, in case it's for you to have addition to the we gave you 
on Nov There no new information here but it's usefu summarized. 

1:00pm-1:30pm HOLD - No Meetings 

1 :30 pm - 2:00 pm 
your cell phone 

General Discussion with Esther Morales - Esther will call you on 

2:15pm-3:00pm Wind River TAS- 5400 

3:00 pm - 5:00 pm HOLD - No Meetings 

For Review: 

Draft White Paper on Background Ozone 
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** Please note that this has been reviewed by Debbie and Mike Koerber. OGC reviewed an earlier 
draft, but has not provided final comments on this version** 

RFS Rollout Materials (John emailed these in a separate email earlier today): 

Press Script; Heads Up Talking Points; Tick-Tock and Call List; Final Rule QAs; Press Release 

Provisions to CAA Permitting Programs -Note: Debbie has already reviewed this rule. Attached is the 
RLSO of her comments addressed and a clean version for your review. There is no set deadline. 

Material for next Monday's Pre-brief with NACWA on SSI (the meeting with NACWA is next Wednesday) 
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